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JANUARY TERM, A.D. 1888, 


PRESENT: 


«" AMASA COBB, 
“ SAMUEL MAXWELL, { Jupxs. 


Jerrerson LONG, PLAINTIFF IN ERROR, V. THE STATE 


1. 


or NEBRASKA, DEFENDANT IN ERROR. 


Criminal Law: conrxssrons. While the confessions ore 


statements of a third party, not made in the presence of the 
accused, are inadmissible in any form in a prosecution against 
a prisoner charged with the offense of aiding and abetting such 
third party in the commission of a murder, yet it is competent 
to prove the statements of the accused, made against his in- 
terest, in a conversation in which he is informed that a con- 
fession has been made by such third party, he being the princi- 
pal indicted with the accused, but not in custody, and in such 
case the whole conversation between the witness and accused 
may be given in evidence. ; 


: EVIDENCE: CONVICTION OF FELONY. A witness was 
called and examined by the prosecution. On his cross-examina- 
tion he was asked if he had ever been convicted of a felony and 
sentenced to prison. He answered that he had been convicted of 
the crime of forgery by the district ‘court of Arapahoe county, 
Colorado, and that he served a part of the term for which he 
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was sentenced, when he was pardoned by the governor of that 
state. The conviction was also proven by other testimony, to 
which the prosecution made no objection, the fact being virtually 
admitted. On the part of the defense the record of the convic- 
tion was offered in evidence, to which objection being made it 
was excluded. Held, No error, or if erroneous it was without 
prejudice, the fact having been already unquestionably estab- 
lished. 


IMPEACHING WITNESS. Impeachment is an attack upon 
the present credibility of a witness, and an impeaching witness 
who testifies that he knows the gencral reputation of the person 
attacked for truth and veracity will not be excluded from giving 
testimony as to such reputation at the time of the trial, and 
permitted only to testify to the reputation of the witness at a 
prior time. The true question is, what is his reputation at the 


time he testifies. 


-; MURDER: INSTRUMENT WITH WHICH CRIME COMMITTED. 
This indictment charged the murder to have been committed 
with a “bludgeon.’’ The testimony left it in doubt as to whether 
death was produced by a blow with a bolt or club. The court 
instructed the jury that if the death was produced with a blow 
with a bludgeon, bolt, or club, it would be sufficient as to the 
mauner of producing death. Such instruction was held correct. 


EVIDENCE: REASONABLE DOUBT. In criminal prose- 
cutions the jury must be satisfied of defendant’s guilt beyond a 
reasonable doubt from the evidence. They must not go outside 
of the evidence. Hence an instruction that the evidence in- 
eludes not only the sworn testimony of the witnesses who have 
testified, but all the circumstances surrounding the tragedy, was 
erroneous. 


: STATUTORY DEFINITION OF CRIME. While it is doubtless 
advisable and perhaps better to use the statutory language de- 
scriptive of a crime in an instruction, yet where words are used 
which convey the same meauing and import, and which cannot 
be misconstrued by the jury, the instruction may not be thereby 
rendered erroneous. 


INSTRUCTIONS TO JURY: DUTY OF TRIAL CouRT. It is 
the duty of a trial court to submit.to the jury, by way of proper 
instructions, such principles of law as may be applicable to the 
case on trial as it appears from the evidence, and also such prin- 
ciples as should be applied to witnesses who are interested in 
the result, or whose testimony should be weighed with special 
eare and caution as accomplices. - But it is not proper to discuss 
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the policy of using such witnesses. This should be left to coun- 
sel in the argument. 


TRIAL. The jury alone are the judges of the weight of 
evidence. Therefore an instruction that, “evidence of good 
character is entitled to great weight when the evidence against 
the accused is weak or doubtful, but is entitled to very little 
weight when the proof is strong,” was held to be erroneous. 


INSTRUCTIONS examined together, and found erroneous. 


PRESUMPTION OF INNOCENCE. In the absence of evi- 
dence to the contrary, the law presumes every one innocent, 
and this legal presumption of innocence is a matter of evidence, 
to the benefit of which the party accused is entitled. Garrison v. 
The People, 6 Neb., 275. 


10. 


Error to the district court of Lincoln county. Tried 
below before HaMER, J. 


Hinman & Grimes, J. 8. Hoagland, and Nesbitt & Heist, 
for plaintiff in error. 


Admission in evidence of confession of Ernest Meyers. 
Priest v. State, 10 Neb., 399. Sharpe v. State, 29 Ohio 
State, 264. Dutcher v. State, 16 Neb., 33. Impeachment 
of witness. Olive v. State, 11 Neb., 27. Refusal of court 
to admit record of conviction. 1 Greenleaf Ev., 468. 
Character of witness for truth and veracity. Pratt v. State, 
19 Ohio State, 278. Fisher v. Conway, 21 Kan., 18. 
On the 11th instruction given by court, cited: Walrath v. 
State, 8 Neb., 87. Williams v. State, 6 Id., 340. Curry 
v. State, 4 Id., 554. On 17th to 20th instructions inclu- 
sive, cited: Ogden v. State, 12 Wis., 592. People v. Davis, _ 
‘56 N. Y., 95. 3 Greenleaf Ev., Sec. 25. 2 Russell on 
Crimes, 785. Ballard v. State, 19 Neb., 617. 


John M. Thurston, for plaintiff in error, cited: Thomp- 
son v. State, 830 Ala., 28. State v. Arthur, 23 Iowa, 430. 
Pancake v. State, 81 Ind., 93. Claaton v. State, 2 Hum- 
phrey, 181. State v. Hurst, 11 West Va., 54, and cases 
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cited. Ferguson v. State, 49 Ind., 33. State v. Kring, 64 
Mo., 591. 


William Leese, Attorney General, for the State, cited: 
Wharton Ev., Sec. 626. Com. v. Brown, 121 Mass., 69. 
People v. Buckland, 13 Wend., 592. Wharton Crim. Ev., 
Sec. 488. Clough v. State, 7 Neb., 320. 


Resse, Cu. J. 


Plaintiff in error was indicted by the grand jury of Lin- 
coln county for the crime of aiding, abetting, counseling, 
inciting, and procuring one Ernest Meyers to murder 
Emily Bascombe, of said county, and the crime alleged as 
against Mcyers consisted of murder in the first degree. 
Meyers scems not to have been apprehended, and the pros- 
ecution is against plaintiff in error, and so far as the trial 
is concerned was in the absence of Meyers and without any 
proceeding as against him. 

The trial resulted in a verdict of guilty, and plaintiff in 
error was sentenced to be hanged. He presents the case to 
this court by petition in error, consisting of forty-eight 
assignments of error. It will not be our purpose to refer 
to all these assignments, for the reason that it is presumed 
that many of the questions presented by this record would 
not be raised or presented in a subsequent trial, and for the 
further reasou that many of the assignments may be virtu- 
ally disposed of without being referred to specifically. 

The first objections to which our attention will be given 
are in reference to the proceedings of the court in the ad- 
mission of testimony upon the trial. ‘Two objections are 
presented by counsel for plaintiff in error, in both of which 
it is urged with much force that the court erred in admit- 
ting in evidence the confessions of Ernest Meyers of his 
guilt of the murder of the deceased. 

There is no doubt but that the proof of any such con- 
fession, made in the absence of plaintiff in error, would 
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have been and was clearly inadmissible, and if any such tes- 
timony was admitted over the objections of plaintiff in 
error, the action of the court in that behalf was erroneous, 

The bill of exceptions is very lengthy, is not indexed, 
and it is difficult to give it that careful examination which 
we could give, were it in a more convenient form. So far 
as we have been able to discover, there were no confessions 
of Ernest Meyers, the principal, admitted in evidence over 
the objection of plaintiff in error. The witness Teideman 
was called to detail a conversation between himself and 
plaintiff in error, which was admitted over objections of 
plaintiffin error. This conversation consisted in statements 
made to plaintiff in error by the witness while detailing 
what Ernest had said, which was, in substance, that Ernest 
Meyers had told him, witness, that he, Ernest Meyers, and 
Eugene Meyers had committed the murder, stating the 
manner in which Meyers said it was done. The witness 
then stated that plaintiff in error said to him, that he, the 
witness, should have said that Eugene Meyers told him this. 
The evident purpose of this examination was to bring out 
the statements alleged to have been made by plaintiff in er- 
ror to the witness, not for the purpose of proving substan- 
tively any confession made by Meyers to the witness. 
This was admissible. 

One Eugene Meyers was called as a witness, who, it 
appears, was under indictment in some form, for this same 
offense, and in his testimony we find the following: 

Q. Did you find out, or try to find out, who were the 
perpetrators of the deed? 

A. Yes, sir. 

Q,. Stateif you have found out? 

Defendant objected as incompetent, and calling for the 
conclusion of the witness. The objection was sustained. 

Q. State, if you know, who did it? 

To this question the same objection was made, but was 
overruled, 
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A. Yes, sir, I know who did it. I know my brother, 
Ernest Meyers, said he did it. 

No objection was made to this answer. Judging by 
the ruling of the court upon similar questions during the 
trial, we doubt not, had the attention of the court been 
challenged to the latter part of this answer, it would have 
been excluded. ‘The question itself was not particularly 
objectionable, as it did not call for an answer as to who was 
the guilty party, but the witness then volunteercd the 
statement that his brother Ernest, the principal indicted 
‘with the plaintiff in error, said he did it. It is a well es- 
tablished rule of criminal law, that the confessions of 
other persons, not made in the presence of the accused, 
are incompetent in any form. Ogden v. State, 12 Wis., 
593. Sharpe v. State, 29 O. 8., 263. Dilcher v. State, 42 
Id., 178. Priest v. State, 10 Neb., 393. The state- 
ment, therefore, on the part of the witness, that he knew 
his brother Ernest said he did it, was incompetent, and 
had objection been made should have been stricken out. 
For this error, the court was not in any sense to blame. 

The next objection to which our attention will be given, 
is the assignment that the court erred in refusing the plain- 
tiff in error permission to put in evidence a record of the 
conviction of the witness Teideman of the erime of forgery. 
The witness in his cross-examination stated clearly and 
distinctly that he had been convicted of the crime of for- 
gery by the district court of Arapahoe county, Colorado, 
and that he was sentenced to the penitentiary of that state, 
and served a part of the term for which he was sentenced, 
but was subsequently pardoned by the governor. The 
fact was clearly established also by the testimony of other 
witnesses, who knew him. It is true that section 338 of 
the civil code provides that the record of such conviction 
is competent evidence aud proof of the fact; yet it also pro- 
vides that the witness himself may be interrogated as to his 
previous conviction, This was done, and the conviction 
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unynestionably established anil adm: el The record was 
competent evidence and proved the fact, but since it had 
already been established beyond any question, we can sce 
no error in excluding the record, or at least no prejudice 
_ to plaintiff in error. 

The defendant sought to impeach the testimony of the 
witness, Eugene Meyers, by showt.2 his bad character for 
trath and veracity in the igi iloehund in which he lived, 
The question was presented a number of times, in various 
forms, but our citations must be confined to one or tvo in- 
stances. We quote from the testimony as follows: 

“John Keith was called and swern. , 

“Q. Where do you live? 

“A, At O’Fallon’s Bluffs. 

“@Q. In this county? 

“A. Yes, sir. 

“Q. How long have yon lived in this county? 

“A. Most of the time for the last nine years. 

“Q. How long have you known Eugene Meyers? 

“A, I think I have known him since 1879. 

“Q. Do you know what his general reputation is, in 
this community, for truth and veracity ? 

“State objects as not within the time of this prosecution. 
Objection sustained. Defendant excepts. 

“By Mr. Thurston : 

“T now offer to prove by this witness, and other wit- 
nesses, the general reputation, at the present time, of 
Eugene Meyers in this community, where he Jives, and has 
lived, for truth and veracity.” 

This testimony was excluded, to which plaintiff i in error 
excepted. 

In this ruling there was prejudicial error. The.crime 
was alleged to have been committed on the 2d day of April, 
1885; the trial was commenced on the 28th day of Octo- 
ber, 1886. The conrt decided and held that in the testi- 
mony introduced for the purpose of impeaching the general 
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reputation of Meyers for truth and veracity, the defendant 
was limited to the time previous to the commission of the 
alleged crime. We know of no rule of law which will 
support this holding. 

This question was before the supreme court of Kansas 
in Fisher v. Conway, 21 Kansas, 25, in which the fol- 
lowing occurs in the opinion written by Judge Brewer: 
“ Another matter of alleged error is in the ruling of the 
court in reference to impeaching testimony. It excluded 
all testimony of knowledge of the plaintiff’s reputation for 
truth and veracity based upon rumors and reporis since 
the commencement of the action. In other words the cour; 
made this inquiry, ‘what was the plaintiff’s reputation for 
truth and veracity before the commencement of this action,’ 
and not ‘what is his reputation to-day when he is testify- 
ing?’ In this there was error. Impeaching testimony is 
for the purpose of discrediting a witness by showing that 
the community in which he lives do not believe what he 
says; that he is such a notorious liar that he is generally 
disbelieved. It is his present credibility that is to be at- 
tacked; is he now to be believed? What do his neighbors 
think and say of him at the present time? Not, what did 
they think and say months and years ago?” In Pratt v. 
State, 19 Ohio State, 278, the same question was passed 
upon and a like ruling had. 

The court undoubtedly fell into this error by reason of 
the line of the examination of the witnesses for the defense. 
They were called for the purpose of testifying both to the 
good character of plaintiff in error, and to the bad char- 
acter of the witness Meyers, or rather as to his reputation. 
The court very properly ruled that an inquiry as to the 
character and reputation of plaintiff in error as a peaceable 
and law-abiding citizen should be confined to the time of 
the alleged commission of the offense, and perhaps inad- 
vertently fell into the view that the same rule must be 
applied to the impeaching testimony as directed against 
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Meyers. The principle upon which these two classes of 
evidence are admissible is entirely different. The first 
was for the purpose of ascertaining whether or not it was 
probable that plaintiff in error committed the crime laid to 
his charge at the time when it was alleged to have been 
committed. But with reference to the witness Meyers, in- 
quiry was made whether it was probable he would testify 
to the truth at the time he was upon the witness stand, and 
not. whether he was truthful at the time of the alleged 
killing. 

A number of objections are made to the instructions of 
the court, some of which we will next notice. It is said 
that the court erred in giving instruction number five, 
given upon itsown motion. This instruction is as follows: 
“ Before you can find the defendant, Jefferson Long, guilty 
of aiding or abetting or procuring Ernest Meyers to com- 
mit murder in the first degree, by killing Emily Bascombe, 
as charged in the indictment, you must be satisfied beyond 
a reasonable doubt, first, that Ernest Meyers killed the 
deceased, Emily Bascombe, by eure her with a pladgcon, 
bolt, or club.” . * 7 ” 
The remainder of this instruction need not be quoted, as 
the objection is urged to the foregoing. . 

The indictment charged the commission of the murder 
with a certain “bludgeon.” It is insisted that the words 
“bludgeon, bolt, or club” should not have been used in the 
instruction. The testimony failed to show the character of 
the instrument with which death was produced, the body 
of the deceased being almost entirely consumed by fire, the 
house in which she resided being burned over her body at 
the time of her death. There was some proof tending to 
show the description of an iron bolt or club soon after the 
death of deceased. 

"While it is necessary that the character of the instrument 
‘used in producing death should be alleged in the indict- 
ment and described, and that the proof must agree with the 
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allegations of the indictment, yet it is not essential that the 
testimony should prove the instrument to be the identical 
one charged, providing the death was produced in substan- 
tially the same way. It would not do to charge the defend- 
ant with the crime of murder by stabbing with a knife, 
and prove the murder to have been actually committed by 
striking with a club. Nor would it do to charge the 
murder to have been committed by sheoting with a gun, 
and proving the act to have been by choking with the 
hand, But it is otherwise when the wound is produced 
by an instrument of the same class, as where it is charged 
that the death of the deceased was caused by a mortal 
wound on the head inflicted with a swingle, but it was 
proved that the death was caused by a blow on the head by 
a piece of wood. Wharton’s Criminal Evidence, Sec, 92. 

In Wharton’s Criminal Law, Vol. 1, Sec. 519, it is 
said: “The common law rule in pleading an instrument 
of death is, that where the instrument laid and the instru- 
ment proved are of the same nature and character there is 
no variance ; where if they are of opposite nature and char- 
acter, the contrary. But if it be proved that the deceased 
was killed by any other instrument, as with a dagger, 
sword, staff, bill, or the like, capable of producing the 
same kind of death as the instrument stated in the indict- 
ment, the variance will not be material.” 

It is very clear that “bludgeon, bolt, or club,” would be 
the same class or character of instrument, and would pro- 
duce the same class or character of wound by striking, and 
there would be no variance from the allegation that death 
was produced by a bludgeon. The instruction of the court 
was therefore correct. 

. Objection is made to the eleventh instruction given to 
the jury, which is as follows: “In this case, if you should 
conclude from the evidence, which includés not only the 
sworn testimony of the witnesses who have testified, but 
all the circumstances surrounding the tragedy, that the 


JANUARY TERM, 1888. 43 


Long y, State. 


acecased was killed and murdered by Ernest Meyers, and 
that at the time she was kilied some other person or per- 
sons were participating with Meyers, in the killing, and 
you are further satisfied beyond a reasonable doubt that 
before the killing the defendant requested, advised, and 
incited Ernest Meyers to do the killing, you will find the 
defendant guilty. In this case, if you should conclude 
from the evidence and all the circumstances of the case 
that the deceased, Emily Meyers, was killed and murdered 
by some person or persons other than Ernest Meyers, but 
that Ernest Meyers, while the other person or persons did 
the killing, knew that the killing was being done, partici- 
pated in it by watching or any other manner, and you are 
further satisfied beyond a reasonable doubt that before the 
killing the defendant requested, advised, or incited Ernest 
Meyers to do the killing, you will find the defendant 
guilty ; provided further, you are not to find the defendant 
guilty, although satisfied beyond a reasonable doubt that 
the defendant requested Ernest Meyers to do the killing, 
unless you are further satisfied beyoud a reasonable doubt 
that Ernest Meyers in some way took part in the killing.” 

The objections to this instruction are, First, as to the 
first clause, which says: “If you should conclude from 
the evidence, which ineludes not only the sworn testimony of 
the witnesses who have testified, but all the circumstances sur- 
rounding the tragedy, that deceased was killed,” ete. The 
words which we have italicized are objected to for the 
yeason that it is claimed the court virtually instructed the 
jury that they were not limited to the testimony of the 
witnesses before them, but that in coming to their conclusion 
all the circumstances surrounding the tragedy, whether 
testified to or whether pertinent or not, should be consid- 
ered by them. This language is perhaps objectionable, as 
the jury were not warranted in going ontside of the testi- 
mony and proofs which had been introduced before them, 
‘The circumstances surrounding the alleged tragedy, as 
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proven, included the facts that the deceased and her hus- 
band were residing together in their house, upon the farm 
in Lincoln county; that their house was seen to be on fire 
about midnight of the day alleged as the date of the kill- 
ing, although it was not known to be the house which was 
burning; that on the next day, when the fact of the de- 
struction of the house was discovered, a number of the cit- 
izens of that community went to the place and found a 
part of the remains of the deceased and the remains of her 
husband, If the remains of deceased were found ait all, it 
consisted in nothing but the pelvic bones. The remains 
of her husband not burned were the head, shoulders, and 
part of the body. It was found that the front part of his 
head had been broken in, the brain exposed, and a large 
quantity of blood had run over his clothing and part of 
his face, which prevented their burning. The killing of 
these people and the circumstances, as detailed by the wit- 
nesses and shown upon the trial, doubtless attracted wide- 
spread comment and no little feeling, and it can be readily 
seen that the use of the language referred to in the instruc- 
tion might have had a tendency to call the attention of the 
jury from the testimony of the witnesses, to which they 
should have been particularly and exclusively directed. 

In Thompson v. State, 30 Alabama, 28, the accused was 
charged with the crime of forging two promissory 
notes. ‘The trial court instructed the jury as follows: 
“ That if they find from the proof that the name of Wil- 
liam Nice was attached to the note when he received it, and 
that he received it from the prisoner, they may infer from 
this, if it is unexplained, and other circumstances in the 
case, that the prisoner put the name of Nice to said note.” 
The supreme court, in the opinion written by Rice, chief 
justice, says: “In the charge of the court excepted to by 
the defendant in this case, it is assumed that there were 
other circumstances in the case. The credibility of the 
evidence tending to prove ‘these other circumstances,’ was 
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not left to the jury. In thus assuming the existence of 
‘other circumstances,’ without referring to the jury the 
credibility of the testimony by which they were assumed 
to be so, the court below erred, if it is manifest that with- 
out the existence of other circumstances than those dis- 
tinctly referred by that charge to the determination of the 
jury, the inference which it authorized the jury to draw 
was not legitimate.’ The judgment of the trial court was 
reversed on that ground alone. 

Again, it is insisted that the language of the charge, in 
which the words “requested, advised, and incited” were 
used, is not synonymous with the words “aid, abet, or 
procure,” as used in the statute. Referring to the lan- 
guage of the statute, it will appear that if a person procure 
another to commit a crime, he is liable under the provis- 
ions of the section. (Criminal code, section 1.) The word 
“incite,” as defined by Webster, is “To move to action, to 
stir up; to arouse, to spur on.”’ To request, isto “ Ask for 
earnestly ; to express desire for; to solicit; to entreat; to 
address with a request.” To advise, is “To give advice 
to; to offer an opinion as worthy or expedient to be followed ; 
to counsel.” The definition applicable to the word pro- 
cure in the statute, is “'To contrive, effect, or bring about ; 
to affect; to cause.” While it is preferable to use the 
statutory terms in cases of this kind, the language of the 
instruction is doubtless unobjectionable as being in contra- 
vention of the statute. Again, the following occurs in the 
instruction: ‘In this case, if you should conclude from the 
evidence and all the circumstances of the case, that the de- 
ceased, Emily Meyers, was killed and murdered by some 
person other than Ernest Meyers, but that Ernest Meyers, 
while the other person or persons did the killing, or knew 
the killing was being done, or participated in it by watch- 
ing, or in any other manner, and you are further satisfied 
beyond a reasonable doubt that before the killing the 
defendant requested, advised, or incited Ernest Meyers 
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to do the killing, you should find the defendant guilty,” 
ete. 

The use of the name of Emily Meyers, for Emily Bas- 
coimbe, is objected to. This was simply a clerical error on 
the part of the court, a misuse of the name, as no such per- 
son as Emily Meyers had been killed, or was alleged to 
have been killed, and as the indictment charges the killing 
of Emily Bascombe, it is quite possible that no prejudice 
resulted from this mistake, but its effects need not be dis- 
cussed here, as the mistake will not likely again occur. 

The remaining portion of the above instruction is also 
objected to on account of the use of the words, “or in any 
other manner.” That is, if the jury found that Ernest 
Meyers participated in the killing, by watching, or in any 
other way, that he would be guilty of the crime as princi- 
. pal, and that the allegations of the indictment would be 
sustained, if plaintiff in error was found to be guilty as 
charged. This instruction, while not, perhaps, as definite 
as it might be, is not objectionable on account of this lan- 
guage. If plaintiff in error procured the murder by Ernest 
Meyers, and in doing so, the part acted by him, Meyers, 
was in watching, or in any other manner of’ partictpaticn, 
he would be guilty as principal, and not as an aider or 
abettor, and, therefore, the instruction was right, if the 
murder was committed as charged. 

The twelfth instruction is objected to. It is as follows: 
“When the state seeks to prove the guilt of the defendant 
by the testimony of persons indicted for participation in 
or any connection with the same crime, the testimony of 
such persons ought to be received with care and caution, 
and if the witnesses testifying for the state appear to be so 
testifying with the expectation or hope of receiving immu- 
nity from criminal prosecution, under thes belief that the 
testimony given against the accused will tend either to save 
them from prosecution or acquit them on their own trials, 
you will scan such testimony carefully and seek for facts 
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to corroborate it, but whether corroborated or not, if you 
are satisfied of its truth you should not hesitate to declare 
your couvictions by your verdict, and you will remember 
that the only chance to bring offenders to justice and to 
protect the lives and property of honest citizens is often 
that which is offered by allowing one offender to turn state’s 
evidence and to escape that another may be convicted and 
punished, and I charge you that you may believe that the 
witnesses Teideman and Meyers have a guilty knowledge 
of the killing and murdering of the Bascombes, and yet it 
is your duty to find the defendant, Long, guilty, if you are 
satisfied, beyond a reasonable doubt, that he aided, abetted, 
or procured Ernest Meyers to commit or participate in the 
murder, if there was a murder.” 

The principal objection made to this instruction is the 
language therein, “And you will remember that the only 
chance to bring offenders to justice and to protect the lives 
and property of honest citizens is often that which is offered 
by allowing one offender to turn state’s evidence and to 
escape that another may be convicted and punished.” 

It is quite difficult to understand the legal effect of this 
language. We see no proposition of law embodied in it. 
It was entirely proper that the jury should be cautioned as 
to the testimony of witnesses accused of complicity in the 
crime with which the plaintiff in error was charged, but 
not proper to remind them that “the lives and property of 
honest citizens” could at times only be protected by the 
use of such witnesses. It is the province of the trial court 
to submit to the jury by way of instruction such principles 
of law as may be’ applicable to the case on trial, but the 
policy of using the evidence of an accomplice, aside from 
a declaration of the law applicable thereto, should not be 
discussed in the instructions to a jury. The language 
objected to should have been omitted. 

Objection is made to the fourteenth instruction given to 
the jury by the court, which is as follows: ‘Good char- 
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acter is an important factor with every man, and never 
more so than when he is on trial charged with an offense, 
and where evidence of good character is before the jury, it 
is their duty to give it such weight as they think itis fairly 
entitled to. Evidence of good character is entitled to great 
weight where the evidence against the accused is weak or 
doubtful, but is entitled to very little weight when the 
proof is strong.” 

This instruction was given in view of the fact that a 
number of witnesses who were acquainted with the char- 
acter and reputation of plaintiff in error, and had known 
him for a number of years, testified that his character and 
reputation as a peaceable and law-abiding citizen were good. 

In Wharton’s Criminal Evidence, section 66, it is said : 
“Tt has been argued by high authority that good character 
is of weight only in doubtful cases, but the better opinion 
is to the contrary. In the first place it is conceded that 
evidence of character, when offered by defense in criminal 
cases, is always relevant. Technically, therefore, it is 
always material. To this it is answered that the court 
when admitting it as relevant does not decide its materiality, 
materiality being for the jury. But this virtually concedes 
that the question is one of logic and not of law. It makes. 
the weight of evidence as to character dependent, not on 
any rules arbitrarily pre-assigned, but on the facts of each 
particular case. 

“The weight to be attached to evidence as to character, 
in fact depends as much on the quality of character sought 
to be established as on the quality of the evidence produced 
on the opposite side.” 

In this case there was no testimony introduced attacking 
the character of plaintiff in error. A number of witnesses 
on his behalf declared it good. 

It is said by Wharton: “A character such as that of Mr. 
Wilberforce, for instance, if offered on the part of a defend- 
ant charged with larceny, would cast a reasonable doubt 
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upon any prosecution, no matter how strong its case might 
be.” 

In Remsen v. The People, 43 New York, 6, an instruc- 
tion quite similar to the one under consideration was given 
by the trial court. In examining these instructions, Allen, 
judge, said: “ It was error to charge the jury that in any 
case evidence of good character would be of no avail. 
There is no case in which the jury may not, in the exercise 
of a sound judgment, give a prisoner the benefit of a pre- 
vious good character. No matter how conclusive the other 
testimony may appear to be, the character of the accused 
may be such as to create a doubt in the minds of the jury, 
and lead them to believe, in view of the improbabilities, 
that a person of such character would not be guilty of the 
offense charged, when the other evidence in the case is false, 
or the witness mistaken. An individual accused of crime 
is entitled to have it left to a jury to form their conclu- 
sions, upon all the evidence, whether he, if his character 
was previously unblemished, has or has not committed the 
particular crime alleged against him. The weight of the 
evidence is for the jury alone to determine. 

“Instructions to juries, in substance and character like 
those given in this case, are condemned by writers of au- 
thority upon evidence and upon common law, who unite 
in saying that the good character of the party accused is 
an ingredient which ought always to be submitted to the 
consideration of the jury. It is not submitted to the jury 
when they are told that it will be of no avail in a given 
class of cases. = * , = . * 

“‘Hividence of good character is one of value in doubtful 
cases and in prosecutions for minor offenses, but is entitled 
to be considered when the crime charged is atrocious, and 
also when the testimony tends very strongly to establish 
the guilt of the accused. It will sometimes of itself create 
a doubt, when without it none would exist.” Cancemi v. 
People, 16 New York, 501. Stephens v. People, 4 Parker, 
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396. Harrington v. The State, 19 O. 8., 264. Maxwell’s 
Cr. Pr., 628. 

The question as to the weight of this testimony was en- 
tirely for the jury, and it was therefore error for the court 
to instruct them that it was entitled to little weight when 
the proof was strong. 

The seventeenth instruction is also objected to. It is as 
follows: 

“The witness Teideman has testified that he told the de- 
fendant Long that Ernest Meyers had told him the story 
of the killing, being, in substance, that he, Ernest, and 
Eugene committed the murder; that Ernest was acting as 
watchman while Eugene was doing the killing; that Mrs. 
Bascombe, after Eugene had shot the old woman, jumped 
out of the window and ran down towards where he, Ernest, 
was lying. He did not try to catch her, but that Eugene 
took after her and caught her by the hair of her head, and 
killed her with an iron bolt, and dragged her back, and 
then hit the old woman on the head with the bolt, and 
then threw them both on the bed and threw all the oil he 
could find over them, and set fire to the bed, and that Long 
then told him, Teideman, that he should have said Eugene 
told him, Teideman, this; and Teideman further testifies, as 
a matter of fact, he, Teideman, had never had any conver- 
sation with Eugene Meyers about the killing. The court 
instructs you concerning this testimony, that if the defend- 
ant Long was endeavoring in any way to change Teideman’s 
statements of what Ernest Meyers had told him, that is a 
circumstance against him. If Long in any way undertook 
to remodel the stories to be told concerning the killing it 
should be construed against him. 

“Tn the writing marked Exhibit ‘F, which was written 
by Long to Teideman, the defendant Long, among other 
things, says: ‘If you had only have said that you and 
Eugene was talking of the affair, and Eugene said he done 
the work, and if you ever told it that would be the last of 
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you, so you can fix it yet; they are after him hot, and it 
won’t take much to get him.’ This would seem to suggest 
a change in the story to be told to the counsel. Eugene is 
to do the killing, and Teideman is to get the story of the 
killing from Eugene. ‘Long also seems to be anxious for 
the welfare of Ernest Meyers, and anticipates his arrest. 
This suggests an interest that no innocent man should have. 
This of itself may not show that the defendant Long com- 
mitted, or procured Ernest Meyers to commit, the murder, 
if there was a murder. You are to be the judges of what 
this may mean; you are to determine the facts in the case, 
and all I desire to do is to call your attention to this ex- 
hibition of interest upon the part of the defendant in the 
story that should be told, and his apparent fear that Ernest 
Meyers may be arrested and possibly suffer the conse- 
quences of the story that Teideman tells, to the effect that 
Ernest Meyers told him that he did the killing.” 

This instruction is objectionable for several reasons: 

First, too much prominence is given to the testimony 
of the witness Teideman, and to the letter quoted in the in- 
struction. Markel v. Moudy, 11 Neb., 218. Korsenbrock 
v. Martin, 12 Id., 376. Again, the court should not have 
told the jury that if “defendant Long was endeavoring in 
any way to change T'eideman’s statement as to what Ernest 
Meyers had told him, that is a circumstance against him.” 
It was for the jury to determine what circumstances were 
or what were not against plaintiff in error. It was com- 
petent for the trial court to submit the facts to the jury, 
and not proper that any opinion should have been ex- 
pressed as to the effect or consideration to be given to these 
facts. Again, it is said, referring to the letter: “This 
would seem to suggest a change in the story to be told to 
the counsel. Eugene is to do the killing and Teideman is 
to get the story of the killing from Eugene.” It was for 
the jury alone to say what the letter suggested, and the 
purpose of Long, if any, in saying what he did. We 
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quote again from the instruction: “Long also seems to be 
anxious for the welfare of Ernest Meyers, and anticipates 
his arrest, and suggests an interest that no innocent man 
should have.” Again, it is said: “You are to determine 
the facts in the case, and all I desire to do is to call your at- 
tention to these exhibitions of interest upon the part of de- 
fendant in the stories that are to be told, and his apparent 
fear that Ernest Meyers may be arrested and possibly suf- 
fer the consequences of the story that Teideman tells, to the 
effect that Ernest Meyers told him that he did the killing.” 

No further notice of this need be taken than to reiterate 
what we have before said, that it was the province of 
the jury alone to ascertain as to what the letter suggested, 
and not for the court. It was improper for the court to 
call the attention of the jury to “this exhibition of inter- 
est upon the part of.defendant.” It was not proper for 
the court to tell the jury there was an “exhibition of in- 
terest,” nor that it “suggested an interest that no innocent 
man should have.” Al! deductions should have been left 
to the jury. The instruction was erroneous and no doubt 
highly prejudicial to plaintiff in error. 

The eighteenth, nineteenth, twentieth, and twenty-first 
instructions, all of which are objected to, will be consid- 
ered together. They are as follows: 

“18. With respect to the testimony of Mrs. Meyers, 
I charge you that she may have testified to the truth as 
she understood it, or she may have been guided by the 
mother instinct, seeking to protect Eugene, who is now 
under arrest, and to attract attention to her other son, Er- 
nest, who is now at large and may not. be regarded by her 
asin much danger of arrest. She may have reason to believe 
that both sons are guilty, and seek to protect the one who 
has been arrested.” 

“19. You have a duty to perform as jurors. It is to 
search for the truth in this case, and then to declare it, 
whatever it may be. If through sympathy for the ac- 
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cused or for his family, or friendship for his counsel, or 
any other cause, you fail to declare your honest convictions, 
you disgrace the position you have been selected to fill, and 
are unworthy of the respect and confidence of your neigh- 
bors and all honest persons. Do not misunderstand me! 
I do not tell you to find the defendant guilty. Ido not 
tell you to acquit the defendant. - I tell you to discharge 
your duty as jurors. If you should find the defendant 
guilty without sufficient evidence you would commit an 
unpardonable wrong that can never be remedied.” 

“20. Should you turn him loose in the face of testi- 
mony to justify his conviction, you encourage murder and 
crime and invite the lawlessness of the mob which exe- 
cutes its victims without trial. It is because juries refuse 
to do their duty by declaring their honest convictions, 
that the law is often disregarded, that courts are often 
looked upon as objects of contempt, and the citizen rights 
his wrongs with the rough remedy of a rope in the hands 
of amob. While the court requests you to declare your 
honest convictions, it also would impress upon you with 
equal earnestness that you must not find defendant guilty 
unless the evidence satisfies you of his guilt beyond a rea- 
sonable doubt.” 

“21. In conclusion, I will say that it is doubtful 
whether some of the speeches to which you have listened 
during the progress of this trial may be surpassed in elo- 
quence by any one speaking the English tongue, but you 
are to remember that these speeches are of value to you only 
as they call your attention to the fatts proven in the case, 
and enable you to ascertain the truth, and you will dis- 
miss from your minds, so far as you can, the music, the 
literature, the rhetoric, and the emotion of these speeches, 
and dwelling only upon the evidence in the case, you will 
proceed as dispassionately to measure it, and to declare 
whether it is sufficient to convict the accused, as you 
would proceed to measure and declare the number of 
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bushels in a bin of wheat, or the number of yards ina 
box of prints, and while you are making your measure- 
ments, you will give the accused the benefit of all reason- 
able doubts, and when you have made it, you are to declare 
the result honestly and fearlessly, and regardless of conse- 
quences.” 

These instructions contain a mixture of law and argu- 
ment, which should not be encouraged. It was for the . 
jury to ascertain the truth or falsity of the testimony of 
Mrs. Meyers, giving to it such weight as they might think 
it entitled to. It was entirely proper that they should be 
admonished of the importance of the case confided to them, 
but unnecessary to inform them of the possible results of 
the failure of juries to discharge their duties. Not neces- 
sary to tell them that if they should “turn the plaintiff 
loose in the face of testimony sufficient to justify his con- 
viction, that they would encourage murder, and invite the 
lawlessness of the mob.” 

The reference to the arguments of counsel, in the mar- 
ner here presented, was hardly necessary ; neither did there 
seem to be any occasion for inviting the jury to dismiss 
from their minds “the music, the literature, the rhetoric, 
and the emotion of these speeches, and dwelling only upon 
the evidence in the case,” as if they were proceeding to dis- 
passionately measure it, and to declare whether it was suffi- 
cient to convict the accused, as they “would proceed to 
measure and determine the number of bushels in a bin of 
wheat, or the amount of goods in a box of prints.” 

_ The eighth instruction asked by the plaintiff in error to 
be submitted to the jury was as follows: “In the absence 
of evidence to the contrary, the law presumes every one 
innocent, and this legal presumption of innocence is a 
matter of evidence, to the benefit of which the party is en- 
titled. The burden of proof is on the state to satisfy the 
jury of his guilt. Even if he introduces no evidence at all 
to overcome or explain that against him, the jury should 
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acquit him, unless the evidence introduced by the state 
satisfies you beyond a reasonable doubt that he is guilty as 
charged in the indictment.” 

This instruction was refused, and to the refusal plaint- 
iff excepted. A part of the instruction was given to the 
jury by the court on its own motion, to the effect that the 
law presumed plaintiff in error innocent, until the con- 
trary was proved. But they were not informed that “the 
legal presumption of innocence was a matter of evidence, 
to the benefit of which plaintiff in error was entitled.” 

This part of the instruction was evidently copied from 
the syllabus of the opinion written by the present chief 
justice in Garrison v. People, 6 Nebraska, 275. It should 
have been given. 

Upon the question presented, that the verdict is not sus- 
tained by sufficient evidence, we express no opinion, as the 
cause will probably be retried, and it may notarise on such 
trial. 

For the reasons above given, the judgment of the district 
court is reversed, the motion for a new trial sustained, and 
the cause remanded for further proceedings according to 
law. 


REVERSED AND REMANDED, 


THE other judges concur, 
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W. D. EpNry, PLAINTIFF IN ERROR, V. H. 8S, WILLIS 
ET AL., DEFENDANTS IN ERROR. 


1. Negotiable Instruments: TRANSFER OF NOTE AFTER MA- 
TURITY. Where a negotiable promissory note is transferred 
after dne, its non-payment is a suspicious circumstance, and if 
the note has been paid, in whole or in part, before the transfer, 
such purchaser will take subject to such payment. Davia v. 
Neligh, 7 Neb., 78. ; 


2. ;: : GARNISHMENT, Where a negotiable promis- 
sory note is transferred by endorsement after maturity, the 
legal title is thereby vested in the indorsee, and the amount due 
on the note cannot thereafter be garnished in the hands of the 
maker as a debt due to the original holder, whether the maker 
has notice of the transfer or not. 


3. Gernishment. A garnishee cannot be charged as the debtor 
of the defendant unless it appear affirmatively that at the time 
of the garnishment the defendant had a cause of action against 
him for the recovery of a legal debt due or to become due by 
the efflux of time. 


Error to the district court for Madison county. Tried 
below before CRAWFORD, J. 


Allen & Robinson, for plaintiff in error, cited: Knisely 
v. Evans, 34 Chio State, 161. Hollingsworth v. Fitzgerald, 
16 Neb., 496. Drake on Attachment, Secs. 582, 592. 
Commissioners v. Fox, Morris (Lowa), 48. Fowler v. Doyle, 
16 Towa, 536. Copeland v. Manton, 22 Ohio State, 404. 
Bazter v. Little, 6 Met., 7. 


Brome, White & Mapes, for defendants in error, cited: 
McCovid v. Beatty, 12 Towa, 299. Davis v. Neligh, 7 Neb., 
81. Walters v. Ins. Co., 1 Iowa, 405. Scott v. Hawkins, 
99 Mass., 550. Waples Attachment, 364-5. Campbell 
v. Nesbitt, 7 Neb., 300. 
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MaxwELL, J. 


This is an action upon a promissory note, and was sub- 
mitted to the court below upon the following stipulation of 
facts : 

“Tt is hereby agreed by and between the parties to this 
case that this case shall be tried and determined by H. D. 
Kelly, county judge of the county court of Madison county, 
Nebraska, upon the following agreed statement of facts, 
and no other evidence than this agreed statement of facts 
shall be received or considered upon the trial or hearing 
in the case before H. D. Kelly, county judge, and for these 
purposes the parties hereto agree as follows: 

“First, That on the 25th day of August, 1883, the de- 
fendants, George W. Honeysette and H. S. Willis, for a 
valuable consideration, made, executed, and delivered to J. 
B. Crook the promissory note sued on in this case, which 
is in the words and figures following, to-wit: 


$150.00" Buake ty, Nes., Aug. 25th, 1883. 
‘On or before the first day of January, 1884, we jointly 

and severally promise to pay J. B. Crook, or bearer, one 
hundred and fifty dollars, at the Burnett Bank, at Burnett, 
Nebraska, with interest at ten per cent per annum from 
date until paid. “Value received. 

‘H.S. Wiis. 

‘GreorGE W. HONEYSETTE.’ 


“Second, That said promissory note was transferred 
by blank endorsement thereof by the said J. B. Crook, 
the payee, for value, and before maturity, to W. A. Edney, 
the only banker doing business at the time at Burnett, 
Neb., and as such banker he purchased said note. 

“Third, That soon after the maturity of said note said 
Mr. W. A. Edney failed as a banker; that about that 
time Lukhardt & Memminger began the banking business 
in Burnett, Nebraska, and since then have continued said 
business there, 
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“Fourth, That while W. A. Edney was carrying on 
said banking business, and after said promissory note had 
matured, to-wit, on or about the first day of May, 1885, 
thirty dollars was paid on said note by the defendants, the 
endorsement being dated January 3, 1884. 

“Fifth, That the Iowa Saving Society Institution, be- 
fore said W. A. Edney failed in said banking business, 
sent him for collection notes against third parties, whose 
names are now unknown, to the amount of $380, which he 
collected but failed to remit. 

“Siath, That after said W. A. Edney failed in said 
business, and on or about the 27th day of August, 1885, 
an action was brought by said Iowa Saving Society Insti- 
tution to recover the said $380 against said W. A. Edney, 
before Herman Gerecke, a justice of the peace in and for 
Norfolk precinct, in Madison county, Nebraska; that an 
order of attachment was issued in said action, and notice 
of garnishment served upon these defendants, as supposed 
debtors of said W. A. Edney, in the manner provided by 
law, and these defendants appeared in response to said notice, 
and made answer therein as follows: ‘That they were the 
makers of a certain promissory note for $150; that before 
maturity, January 1, 1884, the said note was purchased 
by one W. A. Edney, who then became the owner thereof; 
that they last saw said note about May 1, 1884, when they 
made a thirty dollar payment thereon; that said note at 
that time was owned and in the hands of said W. A. 
Edney, who received said sum. That thereupon and on 
the 27th day of August, 1885, said justice of the peace 
made an order in said action, ordering and requiring said 
defendants to pay into court the amount then due on the 
promissory note in suit, to-wit, the sum of $150, and in 
pursuance thereof, and without any further proceedings 
against them, the defendants did, during the month of 
September, 1885, pay into court, in said action, the amount 
due upon said note, to-wit, the sum of $150,’ 
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“ Seventh, That after the failure, and during the sum- 
mer of 1885, said W. A. Edney left Burnett, Nebraska 
and went to Clinton, Iowa, where his father, W. D. Edney, 
plaintiff in this case, resides and has resided for a number 
of years past; that said W. D. Edney has never resided 
in the state of Nebraska. 

“ Highth, That said promissory note in suit was, on 
the 14th day of May, 1885, endorsed, sold, and assigned 
by said W. A. Edney to the plaintiff, W. D. Edney, for 
a valuable consideration, and the latter since then has heen 
and uow is the holder and owner thereof. 

“ Ninth, That the only service made in said case above 
mentioned on W. A. Edney was by publication, and judg- 
ment was entered therein on his default. W.D. Edney, 
the plaintiff, was in no manner made a party to said case, 
nor have his rights to the promissory note in suit or the 
proceeds thereof ever been adjudicated, nor did he have 
any knowledge or notice of the garnishment proceedings 
against these defendants hereinbefore mentioned. 

“Tenth, That at the time the defendants were gar- 
nished as above stated, the promissory note in suit was in 
the bank of Lukhardt & Memminger, at Burnett, Nebraska, 
where it had ben placed in June, 1885, and before the 
defendants were garnished as aforesaid, by W. D. Edney 
as his property, for collection, and remained there until 
February, 1886. 

“ Eleventh, That at the time said garnishment proceed- 
ings were had and the amount due upon said note was 
paid into court as aforesaid, the defendants had no notice 
or knowledge whatever of the aforesaid transfer of said 
note to W. D. Edney, nor did said defendants at that time 
have any notice or knowledge of any transfer or sale of 
said note by said W. A. Edney, but N. A. Rainbolt, attor- 
ney of the said Iowa Saving Society Institution, said to 
said defendants that he personally would save them harm- 
less against all loss or damage by reason of paying said 
money into court on said garnishment proceedings, 
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“ Twelfth, It is further agreed that the note sued upon 
in this case shall be attached to this stipulation and be 
considered by the court. 

“ Thirteenth, If the court finds for the plaintiff he shall 
have judgment for the amount shown to be due according 
to the terms thereof, deducting said $30 payment, with ten 
per cent interest thereon as provided in said note, together 
with costs of this action, and if the court finds for the de- 
fendants, judgment shall be for their costs. 

“This stipulation shall not waive any appellate rights 
either party might otherwise have. April 29, 1886. 

“Signed, W. D. Epyey, by 

“ALLEN & Rosinson, his Attorneys. 
“H.C. Brome, Attorney for Defendants.” 

The county court found for the defendants, which judg- 
ment was affirmed by the district court. 

It will be seen that the stipulation admits that W. D. 
Edney became the owner of the note in question in May, 
1885, and that the garnishment proceedings were instituted 
in the month of August following, but that no notice of 
such transfer was given to the maker of such note. The 
defendant in error contends that such notice was necessary 
in order to protect the holder as against payments made by 
the maker, and Davis v. Neligh, 7 Neb., 78, is cited to sus- 
tain that position. In that case Neligh gave one Leonard 
Kryger a promissory note, dated November 7, 1872, and 
due in two months from date. The pleadings and testi- 
mony showed that the real owner of the note was one John 
B. Thompson, that Kryger had no interest in the note 
whatever, but at the request of John B. Thompson en- 
dorsed the note payable to E. C. Thompson, the wife of 
John B. Some time in February after the note became 
due, Neligh (the maker) saw the note in the hands of John 
B. Thompson, at that time it not being endorsed, and made 
payments on the note which were not endorsed thereon, 
Neligh seemingly trusting to Thompson’s honor to make 
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such endorsements. ‘There was no claim that Davis was 
the holder of the notes until after these payments were made, 
nor proof that he was a bona fide purchaser. On page 83 it 
is said that Thompson had “received from Neligh the full 
amount of the note before Neligh had notice of the assign- 
ment to Davis.” These words, however, must be con- 
strued with reference to the facts in that case, and were not 
intended to establish the rule that notice by the holder of 
an overdue note to the maker was necessary in order to pro- 
tect the rights of such holder. In other words, that where 
a past due note had actually been paid to the rightful owner 
before it was transferred, the transferee would take it 
subject to such payment. 

Section 31 of the code provides that, “In the case of an 
assignment of a thing in action, the action by the assignee 
shall be without prejudice to any set-off or other defense 
now allowed; but this section shall not apply to negotia- 
ble bonds, promissory notes, or bills of exchange, trans- 
ferred in good faith and upon good consideration, before 
due.” This clearly implies that set-off may be allowed 
against a note transferred after due. In England the en- 
dorsee of an overdue note or bill is liable to such equities 
as attach to it in itself, but only to such, and not to those 
arising out of collateral matters, nor to any set-off that is 
not good against his endorser. And so at common law in 
this country, in some states it is held that not all equities 
which might be set off against the original payee can be 
set off against a third party who is affected with construct- 
ive notice of set-off, but only those attaching to the partic- 
ular note in suit. 2 Parsons N. and B., 603 and 604, and 
cases cited. 

In Daniel on Neg. Ins. it is said: “It is to be regretted 
that the decisions in the United States do not uniformly 
follow the English rule.” Sec. 726. 

The English rule seems to be based upon the doctrine 
of recoupment, and is not applicable in any state having a 
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statute similar to our own, where independent and collat- 
cral claims may be set off against an overdue note in the 
hands of a payee. 2 Parsons N. and B., 604. Peabody 
v. Peers, 5 Pick. 1. Stockbridge v. Damon, Id., 228. 
Sargent v. Southgate, Id., 312. Braynard v. Fisher, 6 Id., 
355. Grew v. Burditt, 9 Id., 265. Shirley v. Todd, 9 
Greenl., 83. Baxter v. Litile, 6 Met., 7. Pettee v. Prout, 
3 Gray, 502. Bond v. Fitzpatrick, 4 Id., 89. Martin v. 
Trowbridge, 1 Vt., 477. Savage v. Davis, 7 Wend., 223. 
Furniss v. Gilchrist, 1 Sandf., 538. Hedges v. Sealy, 9 
Barb., 214. McKenzie v. Hunt, 32 Ala., 494. 

Where a note is transferred after it is due, its non-pay- 
ment is a suspicious circumstance. It is dishonored, and 
the endorsee or purchaser takes it wholly on the credit of 
the endorser, payee, or seller. Bridge v. Johnson, 5 
Wend., 355. Thus, suppose the maker had paid the 
holder the full amount due on the note, the transferee 
would take the note subject to such payment; that is, he 
would take merely the rights which his endorser possessed 
at the time of the transfer. Where, however, a negotiable 
note is transferred by endorsement after maturity, the legal 
title is thereby vested in the eudorsee, and after such trans- 
fer the amount due on the note cannot be garnished in the 
hands of the maker as a debt due the original holder, 
whether the maker has notice of the transfer or not. 
Kinsley v. Evans, 34 O.8., 158. The reason is, that in 
order that a cross-demand may exist which would not be 
defeated by an assignment under section 31 of the code, it 
must have existed before the assignment and been such 
that at the time of the assigument either party could have 
brought an action against the other. 

In the case under consideration, it is agreed that the 
plaintiff in error had obtained an assignment of the note, 
more than two months before the action in garnishment 
was instituted, and we are led to infer that this transfer 
was bona fide. The plaintiff, therefore, possessed the evi- 
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dence of the debt, and as no set-off is claimed against it, or 
any payment, except the sum of thirty dollars, he was the 
owner of the note and entitled to the proceeds, and the 
maker was indebted to him and not to W. A. Edney. , 

It is evident, too, from the answer of the garnishee, that 
he should not have been required to pay the money. The 
rule is, that to charge the garnishee as a debtor of the 
defendant, it must appear affirmatively that at the time of 
the garnishment the defendant had a cause of action against - 
him for the recovery of a legal debt due, or to become 
due by the efflux’of time. Drake on Attachment, Sec. 
583. Wetherill v. Flanagan, 2 Miles, 243. Bridges »v. 
North, 22 Georgia, 52. Allen v. Morgan, 1 Stewart, 9. 
Pressnall v. Mabry, 3 Porter, 105. Smith v. Chapman, - 
6 Id., 365. Mims v. Parker, 1 Ala., 421. Foster v. 
Walker, 21d., 177. Fortune v. State Bank, 4 Id., 385. 
Connoley v. Cheeseborough, 21 Id., 166. Estill v. Goodloe, 
6 La. Annual, 122. Harney v. Ellis, 11 Smedes and Mar- 
shall, 848. Brown v. Slate, 7 Humph., 112. Davis v. 
Pawlette, 3 Wis., 300. Wilson v. Albright, 2 G. Greene, 
125. Pierce v Carleton, 12 Tll., 358. People v. Johnson, 
14 Id., 342. Ellicott v. Smith, 2 Cranch C. C., 543. The 
stipulation of facts in this case fails to show such liability 
on the part of the garnishee. 

The judgment of the district court is reversed, and judg- 
ment will be entered in favor of plaintiff for the amount 
stipulated in the agreement. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Sarau BERNSTIEN AND ABRAHAM BERNSTIEN, PLAINT- 
IFFS IN ERROR, V. JsAac BROWN, DEFENDANT IN 
ERROR. 


1. Trial: NxW TRIAL ON GROUND OF NEGLECT OF ATTORNEY : DIS- 
CRETION OF COURT. On the hearing of a motion in the district 
court to vacate a judgment rendered in the absence of the de- 
fendants, and grant a new trial on the ground of accident or 
surprise which ordinary prudence could not have guarded 
against, it was shown by the affidavit of the male defendant that 
he had employed B., the firm of 8. & D., and F., attorneys, in 
the order named, to attend to the case on the part of defendants; 
that he went away with the understanding that the last em- 
ployed of said attorneys was to attend to the case for defendants 
and that through some misunderstanding on the part of F., said 
attorney, said cause was allowed to go by default, Held, Thatin 
the absence of an affidavit of said F., showing the facts constitut- 
ing such alleged accident or surprise, or a showing why such 
affidavit could not be produced, it was not an abuse of discre- 
tion on the part of the district court to overrule and deny such 
motion. 


2. Affidavit of Merits should be made by a party to the action 
seeking relief by the proceedingin which it is made, and should 
state that he had fully, fairly, and truly stated his cause of 
action, or ground of defense, to his counsel, naming him, and 
that thereupon he had been advised by such counsel that he has 
® good and sufficient cause of action or defense on the merits. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. 


Alonzo Jay Hart, for plaintiffs in error, cited: 2 Kent 
Com., 4. 2 Story on Const., 264, 661. Code of Ne- 
braska, Sections 314-316. Story Eq. Jur., 78. Horn v. 
Queen, 5 Nebraska, 472. ; 


A, N. Ferguson, for defendant in error. 
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Coss, J. 


The petition in error in this case alleges that on the 
sixth day of October, 1886, the defendant in error recovered 
a judgment against the plaintiffs in error in the district 
court of Douglas county, for the sum of $96.39 and costs 
of suit, in an action pending in said court, wherein the 
defendant herein was plaintiff and the plaintiffs herein 
were defendants; and that said plaintiffs herein afterwards 
filed in said suit in the district court a motion for a new 
trial or to vacate said judgment. 

' The only error assigned is, that “said court erred in 
overruling said motion for a new trial or to vacate said 
judgment.” The judgment, as appears from the record, 
was rendered on the 6th day of October, and the motion to 
vacate the judgment and for a new trial was made and 
filed on the 3d day of November. The said motion was 
founded on affidavits. The affidavit of the defendant, 
A. M. Bernstien, alleges that he employed C. A. Baldwin, 
a practicing attorney of said court, to attend and conduct 
said cause from the start, and before said cause was in the 
district court, for himself and Mrs. 8. Bernstien, and that he 
paid him; that afterwards and subsequently to the em- 
ployment of said C. A. Baldwin he employed the firm of 
Savage & Davis, attorneys of said court, on behalf of him- 
self and said defendant, Mrs. 8. Bernstien; that on or 
about the ... day of ...... , 1886, he employed W. S. Felker, 
‘an attorney of said city of Omaha, on behalf of said de- 
fendants, to look after said cause of action; that he under- 
stood that the last employed attorney would look after and 
attend to said cause of action, and with this understanding 
affiant was compelled to go to Chicago and attend to some 
business matters; and that on the ... day of ...... , 1886, 
while he was at Chicago; II]., through some misunderstand- 
ing on the part of W.S. Felker, said cause of action was 
allowed to go by default and judgment to b> taken 
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against the said defendants; that he is advised by those 
attorneys and his present attorney, Alonzo Jay Hart, that 
defendants have a good, lawful, and sufficient defense in 
said cause of action; that after his return, which was not 
until after the expiration of the three days allowed by law 
to file a motion for a new trial, was the first he learned 
- of the judgment obtained against the said defendants; and 
that he immediately employed Alonzo Jay Hart and W.S. 
Felker, attorneys of said court, to look after his interest 
herein; that said default was obtained by the absolute 
misunderstanding of the attorneys herein named, and that 
the defendants herein have always been ready and will- 
ing to appear in said cause, and relied entirely on the 
attorneys employed in said cause to inform them of the 
trial day, which all of said attorneys have failed to do. . 

There was an affidavit by Mrs. Sarah Bernstien setting 
up substantially a portion of the same facts stated in the 
affidavit of A. M. Bernstien, but no other or different 
facts. Also an affidavit of Alonzo Jay Uart, an attorney 
of said court, that on or about the 20th day of October, 
1886, the said defendants submitted their facts and matters 
of evidence in the said cause to him, and that investigating 
the same on his part he found that the said judgment was 
obtained through the misunderstanding of the attorneys 
and said defendants, which occurred by said defendants 
being of foreign race; that said defendants are entirely 
without fault in said matter, and that they have a good 
and lawful defense to said action; further that said judg- 
ment is contrary to the laws of Nebraska, and works a 
hardship on the defendant, Mrs. 8. Bernstien, who has had 
no opportunity to be heard in said cause, and that- if the 
court will grant a new trial said affiant verily believes 
' that said cause will be decided in favor of the defendants 
on the evidence of the plaintiff. 

The motion to vacate said judgment and for a new trial 
was submitted on the said affidavits and was overruled. 
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The clause of the statute upon which it is supposed that 
plaintiffs in error rely for a reversal of the judgment de- | 
nying them a new trial is the third clause of section 314 
of the civil code, which reads as‘follows: “ Lhird. Acci- 
dent or surprise which ordinary prudence could not have 
guarded against.” ‘Therefore our purpose will be to ascer- 
tain, if possible, whether the facts in the case at bar bring 
it within the intent and meaning of the language of said 
clause. 

The affidavit of Mr. Bernstien is, that he first employed 
Mr. Baldwin from the “start,” before said cause was in 
the district court, and paid him. Although it is not men- 
tioned in the affidavits, it appears from the record that the 
cause was originally commenced and tried in the county 
court, and taken by appeal to district court. The language 
of the affidavit of A. M. Bernstien, taken in connection 
with the fact of the number of counsel subsequently em- 
ployed in the case, is susceptible of the construction that 
Mr. Baldwin was employed in the case while it was in the | 
county court, and paid off, and not relied upon to attend 
to the case in the district court. There is an assertion in 
the said affidavit that, on a date not given, the firm of Savage 
& Davis were employed “to defend and look after our 
rights in said cause of action.” But in what court the 
case was pending at the time of the employing of Savage 
& Davis, or whether before or after the rendition of the 
judgment, does not appear. But it does appear from said 
affidavit when Mr. Bernstien went to Chicago he relied 
upon Mr, Felker, “the last employed attorney,” to attend 
to the said cause. Mr. Felker was still one of the defend- 
ants’ attorneys when the motion to vacate the judgment 
and for a new trial was made, and signed it as such. “Yet 
he made no affidavit or statement. If it was by reason of 
accident or surprise on his part that he failed to attend at 
the trial, a statement thereof should have been laid before 
the district court upon the hearing of the case. Indeed, 
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in my view, such affidavit or statement was indispensable 
to a favorable ruling on the motion. 

The question presented by the motion was largely one 
of discretion ; hence the decision of the court below cannot 
be interfered with here, unless there was an abuse of dis- 
cretion. We could not hold that there was.an abuse of 
discretion in overruling the motion without an affidavit 
from each of the attorneys, whose duty it might. have been 
to appear in said cause on the part of the defendants, or 
some reason given by defendants why such affidavits could 
not be obtained. 

The affidavit.of A. M. Bernstien is quite defective as an 
affidavit of merits, in not stating that he had fully, fairly, 
and truly stated his defense and the facts and circumstances 
thereof to his counsel, naming him, and that thereupon. he 
had been advised by him that defendants had a good and 
sufficient defense to such action on the merits. 

The record before us does not contain the pleadings in 
the case. These were doubtless before the district court, 
and their consideration, in the absence of a sufficient affida- 
vit of merits on the part of defendants, doubtless had weight 
with the district court in arriving at its decision. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Srate or NEBRASKA, EX REL. CHARLES T. CRAWFORD, 
v. Howarp A. GRanwaM, 


Evidence examined, and Held, Sufficient to sustain the report of the 
referee. 


' Original information in guo warranto. 
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Ledwich & Elliott and Abbott & Abbott, for relator. 


Sullivan & Humphrey, Kilnatrick & Holcomb, and Cor- 
nish & Tibbets, for respondent. 


REgEsE, Cu. J. 


This is an action in the nature of a quo warranto, 
commenced in this court in the exercise of its original 
jurisdiction. 

The office in dispute is that of trustee of the village of 
Broken Bow. An election for village officers was held on 
the 6th day of April, 1886, at which the following. named 
persous were voted for, as shown by the relation, and 
received the number of votes indicated: 


G. W. Trefren....... beavediulica dues Sasauieeeaseletasdeust 42 
Ri Gz Val botects tavcadietiinvervescecetesscveee i eecueste: 41 
C. R. Pratt...........0. pa sektoaiginuan i iSaaa evasiests 38 
TiS. Preferences eke oanted diiesvesevcacecneeioeees 38 
He A. Grah aii seceseatiseiun shades eiteds cvcdeeneeovascers 37 
Go We, SOWNSON oi ches cud codergevevewieocessswvereessne 87 
GoD e Crawford esis ods eceuves oha sattaccadsates Favedes 35 
J. As Hershey wi, ocsee aussi ce deencetsveteaventwcscheassnasts 36 
Cie Wheeler icin eescdcacedees ss is C ies oes sasevvercssa tk 34. 
and Wm. H. Osborn............ceseceesceceseeeensences 34 


It appears from the record that Graham and Johnson 
having received the same number of votes, the tie was de- 
cided by lot according to law, Graham being thereby duly 
elected to the office of' trustee. 

Crawford now institutes this action against Graham, 
and alleges that a sufficicnt number of illegal votes were 
cast for Graham to change the result as between them, and 
that of the legal votes cast at such election, he received:a 
majority and should be declared duly elected to such office, 

By his answer Graham denies the allegations of the pe- 
tition so far as they relate to the alleged illegal votes, 
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The cause was referred to M. F. Knox, Esq., to take 
the testimony and report the same to this court, together 
with his findings of fact. This he did, the finding being 
as follows: 

“1st. That Edmund 8. Cutler resided on block 31 in 
the original town of Broken Bow, and that on the 6th day 
of April, 1886, he voted at the election held for village 
trustees for said village. 

“2d. That on the 22d day of June, 1883, a petition 
was presented to the board of county commissioners to 
vacate the following blocks, to-wit, 30, 31, and 32, in the 
original town of Broken Bow. The prayer of the petition 
was granted, and their decision affirmed by the judge of 
the district court on the 19th day of May, 1885. 

“3d. That on the 5th day of January, 1885, there was 
a petition presented to the board of supervisors of Custer 
county, Neb., to incorporate the original town of Broken 
Bow, Neb.; the said petition included the aforesaid blocks 
30, 31, and 32, and the petition was granted. 

“Ath. That the said Edmund 8. Cutler et al., owners 
of the aforesaid blocks 30, 31, and 32, have been assessed 
and paid village taxes for the years 1885 and 1886. 

“5th. That one James A. Preston resided and boarded 
within the corporate limits of Broken Bow, Neb., for ninety 
days prior to the 6th day of April, 1886, with one G. W. 
Trefren, by whom he was employed, except four or five 
days that he boarded with one McLendlas temporarily, 
who resided outside of the corporate limits of the village. 

“6th. That on the 6th day of April, 1886, the said 
James A. Preston voted for Howard A. Graham for village 
trustee of the village of Broken Bow, Neb. 

“7th. That Ira J. Shaul voted for Howard A. Graham 
on the 6th day of April, 1886, for village trustee of the 
village of Broken Bow. 

“8th. That he, the said Ira J. Shaul, had boarded for 
ninety days prior to the 6th day of April, 1886, in Broken 
Bow, temporarily, 
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“9th. That the said Ira J. Shaul’s actual or intenced _ 
residence was twelve miles east of Broken Bow, on his 
farm, on the said 6th day of April, 1886. 

“10th. That one George Provinsher came to Broken 
Bow on or about the 25th of January, 1886, and voted for 
C. T. Crawford for trustee of the village of Broken Bow. 

“11th. That the said Provinsher did not reside in the 
corporate limits of Broken Bow ninety days prior to the 
6th day of April, 1886. 

“12th. That one A. S. Anterson was a resident of the 
village of Broken Bow for ninety days prior to the 6th 
day of April, 1886. . 

“13th. That A. 8. Anterson voted at the election held 
on the 6th day of April, 1886, for village trustees of the 
village of Broken Bow. 

“14th. That one L. 8S. Trefren voted for C. T. Craw- 
ford at the village election held on the 6th day of April, 
1886. 

“15th, That some time the last of December, 1885, he 
sold his house and lots on which he resided in the village 
of Broken Bow and went to New Mexico, and his family 
removed to Hall county, Neb. 

“16th. That the said L. S. Trefren did not return to 
Broken Bow till the last of March, 1886. 

“17th. That the said L. S. Trefren did not return to 
Broken Bow with his family and reside in the village of 
Broken Bow, Neb., ninety days prior to the 6th day of 
April, 1886. 

“18th. That one Wiles voted for Howard A. Graham 
for trustee for the village of Broken Bow, on the 6th day 
of April, 1886. 

“19th, That the said John Wiles was a resident of the 
village of Broken Bow for 90 days prior to the said 6th 
day of April, 1886. 

“20th. That one Jesse Gandy, on the 6th day of, 
April, 1886, offered to vote for Howard A. Graham for 
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trustee of the village of Broken Bow, Neb., and his vote 
was challenged and not accepted by the judge of election. 

“21st. That the said Jesse Gandy was not a resident 
of the village of Broken Bow, Neb., for 90 days prior to 
the 6th day of April, 1886. 

“29d, That Charles T. Crawford, on the 6th day of 
April, 1886, received 35 votes for trustee for the village of 
Broken Bow, Neb. 

“93d, That Howard A. Graham, on the 6th day of 
April, 1886, received 37 votes for trustee for the village of 
Broken Bow, Neb.” 

Exceptions were filed to this finding, by both relator and 
respondent. These exceptions need not be here set out at 
length, but they will be briefly noticed in the order in 
which they occur in the testimony. 

The first exception presented by relator is, that the ref- 
eree failed to find for whom the vote of Edmund S. Cutler 
was given at said election. ‘The testimony of Cutler is be- 
fore us, from which it is shown that he went to the polls 
on election day and was handed a ticket for each party 
represented at the polls. He took one in each hand and 
tendered his vote, but was immediately challenged by some 
bystander. The statutory oath was administered to him, 
and he testifies that in the act of taking the oath prescribed 
he placed both tickets in the same hand. A fter the admin- 
istration of the oath, he handed one of them to the judge 
of election, but ee not know which of the two he voted, 
there being considerable confusion at that particular time. 
That he intended to vote the ticket on which respondent’s 
name had been printed, but does not know certainly which 
ticket was placed in the ballot box, and that it was an im- 
possibility for him to state. In view of this testimony, 
the referee might well hesitate to find as to what ticket 
he actually voted; but. however that may be, we can see 
no method of correcting this finding, as it is silent upon 
the utes presented, and were a finding necessary, the 
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proper practice would be to have the case resubmitted to 
the referee in order that a finding might be made. 

Objection is made by the relator to the finding that 
James A. Preston, who voted for respondent, was a legal 
voter. In our examination of the testimony, we are satis- 
fied that this finding is fully supported by the proofs. He 
had his room and bed in Broken Bow. Being a single man, 
he took his meals at such places as were convenient, some- 
times with the family of Mr. Trefren, and sometimes at 
other places. A few days before the election a brother of 
Mr. Trefren, with his family, came to Trefren’s house, and 
there not being sufficient room for the accommodation of 
all, Mr. Preston temporarily removed his boarding place 
to that of a family living outside the corporation. But 
this was done only for a temporary purpose, and with no 
intention to change his residence. This finding of the 
referee is sustained. 

The finding that Ira J. Shaul, who voted for respondent, 
did not reside in Broken Bow, and to which ‘objection is 
made, is fully sustained by his testimony. Briefly stated 
it is, that at the time of the election his actual residence 
was on his farm, about 12 miles from the village, but that 
during the winter, for convenience, he had boarded, tempo- 
rarily, within the corporation; that for some reason or 
other he did not consider it safe to remain alone upon his 
farm, which was a homestead, but considered that his home. 

The finding that George Provincher was not a legal 
voter is also sustained by the testimony. Upon this 
question there was a sharp conflict, some witnesses testify- 
ing that he first came to Broken Bow in January, 1886, 
while others claimed that he came there in the latter part 
of the previous year. Provincher himself was not called 
as a witness. The evidence, therefore, upon the question 
of his residence was not as satisfactory as might be desired, 
but, taking the testimony as we find it, we cannot say that 
there was not sufficient to sustain the finding, and it will 
not be disturbed. 
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It is objected that the finding that John Wiles, who 
voted for respondent, was a resident of the village of 
Broken Bow, and a qualified voter on the day of election, 
is not sustained by the testimony. Although there was an 
effort made to establish the fact that Wiles resided with his 
brother, a few miles from town, yet we think it may be 
said that upon this question there was virtually no conflict, 
the decided weight of the testimony being in favor of the 
residence of Wiles within the corporate limits of Broken 
Bow, and that he was a legal voter. 

_ A large portion of the testimony is devoted to the ques- 
tion of the residence of Edmund S. Cutler. It appears 
that Cutler resided on what is known as block 31, in the 
original town of Broken Bow; that in June, 1883, the 
owner of the town site procured the vacation of blocks 30, 
31, and 32, together with the streets and alleys connected 
therewith. This was prior to the incorporation of the 
village, which occurred in 1885. The record shows that 
the territory included in the corporation of the village of 
Broken Bow, at the time the same was made, included all 
of the original town plat of Broken Bow, and its various 
additions, which included the blocks in question, and which 
were ever after treated as a part of the incorporated village. 
Taxes have been levied upon the property included within 
the blocks named, and paid, and it does not appear that the 
authority of the municipality over the territory has ever 
been questioned, or the rights of the residents as citizens of 
the incorporated village disputed. 

It is next contended that the findings number 22 and 
23 are imperfect, because they fail to state whether the 
number of votes received by each of said parties, respect- 
ively, included the votes of Preston, Shaul, and others, 
whose votes have been attacked. This objection is no 
doubt well taken, and were this a motion to re-refer the 
case to the referee, in order that his findings upon the 
question suggested might be made more perfect, it would 
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doubtless have to be sustained, but, as we have already 
seen, the objection cannot be heard upon a final submis- 
sion on the report of the referee, no further discussion 
is deemed to be necessary. If the 22d and 23d -findings 
excluded the illegal votes cast at the election, respondent 
was legally elected. If not, he would still be elected, as 
‘we find two illegal votes cast, of which relator received one, 
and respondent the other. ; 

The relator having failed to establish his case, the writ 
must be denied and his petition dismissed, which is 
done. 


JUDGMENT ACCORDINGLY. 
THE other judges concur. 


GEoRGE W. CoLVIN, PLAINTIFF IN ERROR, V. REPUBLI- 
can VALLEY LAND ASSOCIATION AND THE Lain- 
cCoLN LAND COMPANY, DEFENDANTS IN ERROR. 


1. Ejectment: STIPULATION AS TO EVIDENCE: COPIES OF DEEDS. 
In an action in ejectment it was stipulated between the parties 
that certified copies of the record of deeds should be used in 
evidence without proof of the loss of the originals, and that 
such copies contained all that the originals contained. Plaintiff 
offered in evidence a certified copy of a deed executed by the 
Lincoln Land Association, a corporation, which was objected 
to for the reason that the copy did not show that the original 
deed was under the seal of the corporation, that is, that no 
impression of the seal was thereon. The objection was over- 
ruled, and the copy admitted. Held, Correct, it being recited 
in the deed that the seal of the corporation was thereto affixed. 


2. Limitation of Action. The statute of limitations will not 
run in favor of an occupaut of real estate, unless the occupancy 
and possession are adverse to the true owner and with the 
intent and purpose of the occupant to assert his ownership of 
the property. His possession must be as ewrer and adverse {0 
every other person, 
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3. Ejectment: DEFENSE: ANSWER. In an action in ejectment 
by the vendee agaist the vendor, the only defenses presented by 
the answer were a general denial of the allegations of the peti- 
tion, and a plea of the statute of limitations. On the trial 
defendant sought to prove that he had not been paid the consid- 
eration for which he sold the land. The testimony was excluded: 
Held, Correct, as no equities weré presented by the answer. 


Error to the district court for Furnas county. Tried 
below before Gasxin, J. 


J. M. Hamilton and Hamilton & Trevitt, for plaintiff in 
error, on admission of deed, cited: Hutchins v. Byrnes, 9 
Gray, 367. Boone Corp., § 50. On adverse possession. 
Strange v. Durham, 1 Brev., 838. Barnes v. Haynes, 13 
Gray, 188. Talbert v. Singleton, 42 Cal., 395. Sedgwick 
& Wait Trial of Title to Land, Sec. 757. Conyers ». 
Kenans, 4 Ga., 313. 


Marquett, Deweese & Hall and W. 8. Morlan, for defend- 
ants in error, cited: Smith v. Dall, 13 Cal., 510. Geary». 
City of Kansas, 61 Mo., 378. Uppfalt v. Nelson, 18 Neb., 
533. Jackson v. Parker, 3 Johns. Cases, 124, Dietrick 
v. Noel, 42 Ohio State, 21. 


Reese, Cu. J. 


This was an action in ejectment, instituted by defendants 
in error against plaintiff in error for the possession of the 
south-east quarter of the south-west quarier of section 15, 
township 4, range 23 west, in Furnas county. 

The petition is in the usual form. 

Plaintiff in error filed his answer, consisting of three 
counts : 

First, A general denial of the allegations of the petition ; 

Second, That the plaintiffs’ alleged cause of action did 
not accrue within ten years next before the commencement 
of the suit; and 
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Third, That on September 30th, 1873, plaintiff in error 
entered into possession of the premises in dispute, as ewner 
thereof, and .has continued,,in open, notorious, adverse, 
and exclusive possession thereof ever since, and has culti- 
vated, and, improved .the same. 

There was a jury trial, which resulted in a verdict.in 
favor of defendant in error. 

Plaintiff.in error, brings the cause to this court by, peti- 
ition in error, and assigns for error: 

First, The court erred in admitting in evidence certain 
deeds, introduced by defendants in error, showing their 
claim of title; 

.Second, The court erred in giving certain instructions 
to the jury; 

_ Third,.The court, erred in.refusing to give certain in- 
structions asked by plaintiff in error ; 

Fourth, Errors of law occurring upon the trial ; and 

Fifth, That the verdict is not sustained by sufficient 
evidence. 

At the commencement of the trial the following stipu- 
lation was.entered into by the parties to the suit : 

“Tt is hereby stipulated and agreed by and between the 
_parties hereto that certified copies of certain instruments 
may be offered in evidence without proof of the loss of. the 
originals, subject only to the objections that the originals 
would, be subject to, the plaintiffs admitting that they con- 
tained all that the originals contained.” 

The property in dispute was conveyed by, plaintiff in 
error, to,one:-D. N. Smith, on the 30th day of September, 
1873. Smith conveyed it tothe Republican Valley Land 

_ Association, the deed bearing date March 28, 1874. The 
Republican Valley Lane Association, on the 29th day of 
December, 1879, conveyed an undivided half interest in 
;the property to A, ki. Touzalin, trustee. On the 5th of 
May, 1880, Touzalin conveyed the undivided half interest 
_ to the Lincoln Land Company. 
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The principal ebjection to the introduction of the copies 
of tlie deeds is made to that of the Republican Valley 
Land Association, to Touzalin. The ground of this ob- 
jection is, that the certified copy of the record does not 
show that the conveyance was under the seal of the cor- 
poration making the conveyance. This deed is executed 
by J. S. Schramm, president of the Republican Valley 
Land Association, and recites that it is made under the 
seal of said association, but there is nothing op the certified 
copy, in the form of a scroll or otherwise, to indicate that 
the seal of the association was actually affixed to the deed, 
in accordance with the recital therein contained. 

In Griffin v. Sheffield, 38 Miss., 359, a question some- 
what similar to the one presented in the case at bar arose, 
upon a certified copy of a deed being introduced in evidence, 
which did not contain any proof, by a scroll or otherwise, 
that the officer before whom the acknowledgment was 
taken actually affixed his seal to the certificate of acknowl- 
edgment. It was there-held that the deed was admissible 
in evidence,'and that it was not necessary that a certified 
copy of the recorded deed should show that the impression 
of the official seal of the officer who took the acknowledg- 
‘ment was affixed thereto, if it be stated in the body of the 
certificate of acknowledgment that it was certified ‘under 
such official seal. 

A similar question arose in Geary v. City of Kansas, 61 
Mo., 378, and it was there held that a statement in the 
body of the certificate, that the officer who made it affixed 
his seal of office, raised the presumption that such was the 
fact, and that it was not necessary that the record copy 
should contain a copy of the seal, nor any indications 
thereof by scroll.” 

In Smith v. Dall, 13 California, 510, a question quite 
‘similar to the one in this case was presented. The deed 
was under seal, and recorded on the day of its execution, 
but on the books of the record there was no copy of the 
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seal or mark indicating that there was a seal to the instru- 
ment. It was held that it was not necessary that the seal 
should be copied upon the record, but that it was enough 
if it appeared from the record that the deed copied was 
under seal. 

The question, then, does not arise as to whether the deed 
from the Lincoln Land Association to Touzalin was under 
seal or not, or whether the seal of the corporation was 
thereto affixed; but whether it was necessary that the cer- 
tified copy of the record should show that fact in order to 
its admissibility. Under the authorities cited, we think 
it was not necessary, and there was no error in admitting 
the copy of the deed in evidence. 

The facts in this case, as shown by the record, may be 
briefly stated to be, that in the year 1873 plaintiff in error 
conveyed the land in question to D. N. Smith. At that 
time it was unfenced, but somewhat improved and a crop 
standing thereon. Plaintiff in error was in possession. 
The crop was reserved from the sale. By the testimony 
of plaintiff in error it appears that at the time he conveyed 
the land to Smith there was some talk about plaintiff in 
error remaining in possession, but just what that conversa- 
tion was is not clear, plaintiff’s memory being somewhat 
defective, and Smith being dead. It was known by plaint-. 
iff in error that Smith was not purchasing the land for 
farming purposes, and nothing was said as to when Smith 
would require the possession ; at least no definite time was 
fixed. Plaintiff in error remained in possession until the 
commencement of this suit, Smith not objecting so long 
as the title remained in him. The taxes have all been 
paid by Smith, or his grantees, plaintiff in error having 
paid nothing since his conveyance. I think it may be said 
‘to appear, reasonably clear, from the record, that plaintiff 
in error retained the possession, by Smith’s consent, with- 
out any purpose of asserting ownership, or claiming to own 
it, until after the year 1881. 
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On his cross-examination his attention is called to the 
verification of a petition in a case named, which occurred 
in the year 1881 or 1882. He was asked if at that time 
he had made up his mind to claim or keep the land? His 
answer was, “I don’t know that I had positively.” After 
that time his attention appears to have been called to the 
fact that some decision upon the question of adverse pos- 
session had been made by this court, when he seems to 
have decided to assert his ownership, but no notice of any 
claim or right to the land, or that his possession was other 
or different from that retained by the consent of Smith, 
‘was ever given to defendants in error. So far as appears 
from the record, his possession was with the consent of de- 
fendants in error, or their grantors, without any intention 
upon his part to assert ownership. 

The real question presented in the case is, was such 
possession a sufficient bar to the present action? We 
think clearly not. The possession must not only have 
been actual, open, and continuous, but it must have been 
accompanied by an intention on his part to hold the land 
as the owner of it. It must have been under a claim of 
ownership. No matter how exclusive and hostile to the 
real owner, in appearance, it cannot be effectually adverse, 
unless accompanied by the intent, on the part of the plaint- 

iff in error, to make it so. A naked posession, unaccom- 
panied with any claim of right, will never constitute a bar, 
but will inure to the advantage of the real owner. As was 
said in Ewing v. Burnet, 11 Peters, 41: “It is the in- 
tention which affects the character of the entry and posses- 
sion.” And as was said in McCracken v. City of San Fran- 
cisco, 16 California, 685, “The statute of limitation runs 
only in favor of parties in possession claiming title adverse 
to the whole world.” There can be no doubt but that, after 
the conveyance to Smith, plaintiff in error retained posses- 
sion, with the understanding upon his part that such pos- 
session was entirely agreeable to Smith ; and while he says 
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in his testimony that it was his purpose to hold it as long 
as he could, yet we find nothing which would show a pur- 
pose to hold as owner and wgainst Smith’s title; the statute 
of limitations, therefore, did not run in his favor, and it 
must be presumed that his possession was in accordance 
with, or subservient to, the title conveyed to Smith. Jack- 
son v. Parker, 3 Johnson’s Cases, 124. Thompson v. 
Pioche, 44 California, 508. Campau v. Lafferty, 15 
N. W. Reporter (Mich.), 40. Greenhill v. Biggs, 2 S. 
W. Reporter (Ky.), 774. 

It is contended that the court erred in giving instructions 
to the jury upon its own motion and upon the request of 
defendants in error, and in refusing to give instructions 
asked by plaintiff in error. ‘These instructions are quite 
lengthy, and it is not deemed necessary to copy them here. 
It must be sufficient to say that the views taken by the 
trial court, as expressed in the instructions given and those 
refused, correspond with those here expressed, and there 
was no error. 

Upon the trial it was sought to prove by plaintiff in 
error, upon the witness stand, that he had not received the 
consideration for which he conveyed the land; but this 
testimony, upon objection, was excluded, and we think 
rightly, for the reason that there was nothing in the issues 
presented which would warrant any such proof. The 
simple questions presented were the title of the defend- 
ant in error and the plea of the statute of limitations. 
No equities were presented by the answer, and there- 
fore none could be proven. The judgment is therefore 


affirmed. 
JUDGMENT AFFIRMED. 
MAXWELL, J., concurs. 


Coss, J., took no part in the decision. 
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J. H. Jounson AND Co., PLAINTIFFS IN ERROR, V. 
Duprey M. SteeLe, DEFENDANT IN ERROR. 


Attachment: WEIGHT OF AFFIDAVITS ON TRIAL BFFORE DIS: 
trier court. In a proceeding in attachment, where the de- 
fendant denies the truth of the allegations in the affidavit for 
attachment, and an inquiry is made thereon by the district 
court upon affidavits filed by both parties, and in which there 
is a conflict, a reviewing court will not reverse the decision of 
the district court upon the facts, umess the decision was clearly 
wrong. Insuch case the same rule must be applied as would 
be had there been a trial. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Warren Switzer, for plaintiffs in error. 


Slow & Day and Montyomery & Jeffrey, for defendant in 


error. 
Reesz, Cu. J. 


This was a proceeding in attachment against plaintiffs 
in error. They appeared in the district court and moved 
for a vacation of the attachment, upon the ground that 
the allegations of the affidavit by which the attachment 
was obtained were untrue. A number of affidavits were 
presented on their part, as well as upon the part of attaching 
creditors, 

It appears from the whole record that immediately prior 
to the suing out of the attachment, plaintiffs in error were 
engaged in the grocery business in the city of Omaha, with 
a stock of goods and other property of the value of about 
$3,100; that they were indebted to Sloan, Johnson & 
Company in the sum of $1,540.50, and that for the purpose 
of securing this indebtedness they executed a bill of sale 
to Sloan, Johnson & Co. upon all their property, on the 
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28th of February, 1887, and turned over to them the 
possession thereof. 

There is nothing in the record that shows any fraud on 
the part of Sloan, Johnson & Company, and in fact nothing. 
which would prove such fraud on the part of plaintiffs in 
error, so far as that transaction alone is concerned, except 
the statements of plaintiffs in error which are alleged to 

~have been made immediately after the execution of thie bill 
of sale. These statements are to the effect that they sold 
out their entire stock and personal property to Sloan, 
Johnson & Company, one of their creditors, and gave them 
a bill of sale of the same; that certain of their other 
creditors had been threatening to crowd them on their ac- 
counts, by bringing suits for ‘the amounts due, etc., and 
that for the purpose of putting their stock and property 
out of their way and keeping them off, defendants had ex- 
ecuted a bill of sale, and the others who had been annoying 
them would find out that they would have to wait until de- 
fendants got ready to pay them; that the bill of sale was 
given to Sloan, Johnson & Company that they might 
carry on the business in their name until plaintiffs in error 
were through with their financial troubles. The conver- 
sations in which these statements are alleged to have been 
made are shown by the affidavits of a number of persons 
who were present and deposed that they had heard the 
same. If this was true, the conduct on the part of plaint- 
iffs in error was fraudulent, and there was no error in re- 
fusing to discharge the attachment. This was a question 
of fact presented to the trial court, and while, upon the 
evidence, we might have differed with the conclusion of 
the trial judge, we cannot say that his finding was wholly 
unsupported by the evidence. 

The judgment of the district court must therefore be 
affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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ANDREW HARRINGTON, PLAINTIFF AND APPELLEE, V. 
Saran A. Larra, Winiiam 8. Larra, Wittiam 
L. Hopgs, anD GEorGE 8. SMITH, DEFENDANTS. 


1. New Trial. A motion for a new trial must be made in the 
court below in order to entitle a party to a review of the case 
by petition in error, where the alleged errors occurred upon the 
trial of the cause. 


2. Trial: spEcIAL FINDINGS. Where the findings of fact, found 
specially by a trial court, were not excepted to and are in favor 
of the party appealing, they will be taken as correct and will not 
be questioned by the supreme court. 

3. Judgment Lien: FORECLOSURE OF OTHER LIENS: PARTIES. 
The filing of a transerfpt of a judgment of the county court in 
the office of the clerk of the district court, during the pendency 
of a suit to foreclose 2 mechanic’s lien or mortgage, would only 
create an incumbrance upon the equity of redemption of the 
defendant in the foreclosure proceedings, and such judgment 
creditor would not be a necessary party to such action. The 


judgment lien, being created pendente lite, would be extinguished 
by such foreclosure. 


APPEAL from the district court of Lancaster county. 
Tried below before Pounn, J. 


Charles L. Hall and Charles O. Whedon, for appel- 
Jants, cited: Godman v. Boggs, 12 Neb., 13. Lott v. 
DeGrafenreid, 10 Rich. Eq., 346. Badger v. Badger, 
2 Wall., 92. Wood v. Carpenter, 101 U.S., 1385. Mar- 
tin v. Bank, 31 Ala., 115. Welton v. Merrick County, 16 


Neb., 83. Lyon v. Sandford, 5 Conn., 546. Buchanan v. 
Griggs, 18 Neb., 121. 

J. R. Webster, for appellee, cited: Coleman v. Burr, 
25 Hun, 239. Fink v. Denny, 75 Va., 6638. Thomas v. 
Beck, 39 Conn., 241. Hunt v. Spencer, 20 Kan., 126. 


Belford v. Orane, 16 N. J. Eq., 271. Card v. Robinson, 
2 Til. App., 19. 
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Reese, Ca. J. 


This action was in the nature of a creditor’s bill, com- 
menced in the district court of Lancaster county. The 
allegations of plaintiff’s petition were, in substance, as 
follow : 

That on the 17th day of February, 1876, defendant 
William L. Hobbs obtained a judgment against defendant 
W. 5S. Latta, for the sum of $328.65, and $9.20 costs, 
amounting to the sum of $337.93, and on the 20th day of 
October of the same year, a transcript of said judgment 
was duly filed and docketed in the office of the clerk of the 
district court of Lancaster county, and entered on the 
proper records of said court. That executions had been 
entered on said judgments at short intervals of time from 
that day until the commencement of the action, and that 
judgment was in full force and effect, and wholly unsatis- 
fied. That defendant William §. Latta, by the fraudu- 
lent conveyances and devices mentioned in the petition, 
had wholly rendered himself insolvent, and had no prop- 
erty whatever liable to execution to satisfy said judgment. 
That since the recovery thereof said judgment had, through 
mesne conveyances and assignments, been transferred to 
plaintiff, who was the owner and holder thereof, but that 
Hobbs and Smith were made defendants to the action, 
merely that all equities asserted for or by them might 
be barred. That the indebtedness upon which the judg- 
ment was based accrued in 1873, for money paid out in 
payment of taxes upon certain lands in Cass county be- 
longing separately to defendants William §S. Latta and 
Sarah A. Latta; and that when said indebtedness accrued 
said William S. Latta was a man of ample means, and as 
late as December, 1875, had real and personal property in 
the counties of Cass, Lancaster, and Butler, of great value, 
and was worth more than ten thousand dollars above all 
indebtedness and liabilities. That from said date to the 
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time of this action he had been and was a physician with 
a lucrative practice, from which, between the 1st day of 
March, 1876, and the 1st day of May, 1888, he had real- 
ized not less than $7,805.98, and from May 1st, 1888, to 
the time of the commencement of this action, the sum of 
$145 per month, amounting in all to over $11,620 of 
professional income since March 1st, 1876. That on the 
23d day of October, 1875, said William S. Latta was the 
holder of a mortgage interest upon certain grist-mill prop- 
erty of oneJohn A. Latta, which was insured against loss by 
fire to secure said mortgage interest, and on or about the 
23d day of October, the mill was burned, and the insur- 
ance money was paid to the defendant on the 17th of Feb- 
ruary, 1881, the amonnt so paid being $1,608.75, and 
which was deposited in bank to the credit of defendant 
Sarah A. Latta, the wife of defendant W. S. Latta. That 
ou the 28th day of March, 1881, she purchased of L. W. 
Billingsly and G. M. Lambertson certain real estate, de- 
scribed as two feet of lot “B” and lot “C” in Cropsey’s 
subdivision of lots 16, 17, and 18, in block 55, in the city 
of Lincoln, paying therefor the sum of $1,608.75, and 
other moneys, the proceeds of the property of said William 
8. Latta, and paid into her hands, amounting to a total of 
$3,078.27, The aforesaid property so by her purchased 
with the money of the said William S. Latta, the said 
Sarah A. Latta has ever since received and enjoyed the 
rents and income, amounting to over $75 per month since 
the 28th day of March, 1881. That on the 20th day of 
November, 1875, said Wm. 8. Latta was the owner of lots 
9 and.10, block 88, in the city of Lincoln, having there- 
on a dwelling-house occupied by himself and family, and 
also had a two-story additional building on leased ground, 
and used as a store or business building, which was of the 
value of $1,500, which building he, without consideration, 
conveyed to one John §. Gregory, upon the consideration 
that the said Gregory should convey and set over the same 
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to defendant, Sarah A. Latta, which building said Latta 
caused to be removed to and placed upon said lots 9 and 10 
and converted into two dwelling-houses, which were capa- 
ble of producing, and did produce from and after the 1st 
day of January, 1878, the sum of $35 each per month; 
that the dwelling-house was partially occupied by the fam- 
ily of defendants, and partly rented in rooms, producing a 
further sum; and said two lots and three dwelling-houses 
had a rental value of over $100 per month, and were 
then worth the sum of $4,000, and are now worth 
more than $10,000, and of more value than he could hold 
as a homestead exempt from sale on execution. That on 
the 7th of February, 1876, for a pretended consideration 
of $3,500, but, in fact, without any consideration what- 
ever, the Lattas conveyed the same to one R. M. Mozer, 
husband of the sister of Sarah A. Latta, who, on the 30th 
day of June, 1885, reconveyed the same, upon no considera- 
tion, to Sarah A. Latta, and the said William S. Latta 
continued to hold the said real estate and occupy the same, 
and that said deed was made only to cover up and becloud 
the title to said premises. And to further becloud and 
cover up the said property, said William 8. Latta let sun- 
dry debts accumulate for material and labor in the refitting 
of the two dwelling-houses placed thereon, and permitted 
mechanics’ liens to be held upon said premises, and without 
claiming the part of the same on which the dwelling- 
house was situated, allowed judgment to pass against the 
whole two lots in an action brought by one Edwin H. 
Tuttle, in the district court, against them and others, and 
which suit was commenced on the 30th day of July, 1876, © 
judgment being rendered May 25, 1877, and the sale of the 
property made by the sheriff June 26, 1877, to Charles T. 
Boggs and 8. W. Little, for $1,601, subject to the mort- 
gage of $475, and which sale was confirmed October 6, 
1877, without opposition, That on the same day the 
premises were conveyed by the sheriff to said Little and 
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Boggs, and were on the same day, by them, conveyed to 
defendant Sarah A. Latta, for a pretended consideration of 
$180, less than they had that day paid, or pretended to 
pay, at said sale for said property, and subject to a mort- 
gage of $475. ‘It is averred that said sale was colorable 
only, and that Sarah A. Latta paid nothing, in fact, for 
the title of the property, and that on said day Sarah A. 
borrowed, or pretended to borrow, of one Martin H. 
Brush, an inmate of their house and member of their family, 
the sum of $1,000, which sum was that day by them secured 
to Brush on said property, and remained a lien thereon until 
February 27, 1883. That the mortgage for $475 was not 
paid or discharged until the 18th day of August, 1883, and 
the premises were, aside from the family dwelling-house, pro- 
ducing rents in the sum of $50 per month or more, so that 
said premises in and during the term of said mortgages 
produced rents in the sum of or more than $8,100, and 
granting the sum so assumed to appear to have been bor- 
rowed of Brush, with interest at twelve per cent per 
annum on both said mortgages for the whole term, and 
insurance and taxes included, and that no more than $516 
being invested by Sarah A. in the purchase of the premises, 
and that the premises so occupied as a homestead are of 
much greater value than $2,000, to-wit, of the value 
cf $10,000, and all said conveyances and proceedings 
were a shift and device to cover up and becloud the title of 
said premises, and hinder and delay the creditors of 
William S. Latta. That plaintiff is entitled to have the 
proceedings and conveyances annulled and set aside and 
held for naught, and to have the premises appraised for 
sale and sold for a greater valuation than $2,000, the limit 
of the homestead exemption. That on the 22d day of 
January, 1876, defendants William S. Latta and Sarah A. 
Latta, by their deed, conveyed to William Eikenbury, the 
brother of Sarah, certain lands situated in the county of 
Butler, described as the south-west quarter of section 5, 
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the south-west quarter of section 8, and the north-west 
quarter of section 17, all in township 13 north, of range 
3 east, then of the value of $3,600, for the false and 
recited consideration of $2,160, without any consideration, 
in fact, paid, and said deed was thereupon duly recorded, 
and said Eikenbury soon after, by his deed dated the 26th 
day of September, 1876, reconveyed said lands to Sarah, 
for the falsely recited consideration of $2,000, by her 
paid, whereas, in fact, no consideration whatever was by 
her paid, but that the deed, which was for the fraudulent 
purpose of clouding and obscuring the title, was withheld 
from record until March, 1880. That on the 7th of July, 
1882, Sarah A. Latta sold the north-west quarter of section 
5, for the sum of $1,680, which was received by her. 
That the remainder of the land is now of the reasonable 
value of $6,400. That on the 24th day of August, 1885, 
plaintiff caused two certain executions to issue out of the 
district court upon his judgment, one directed to the sheriff 
of Lancaster county, and one directed to the sheriff of 
Butler county, and the same day the sheriff of Lancaster 
county levied his said writ on lot “C,” and two feet off of 
lot “ B,” in Cropsey’s subdivision, etc., and also on lots 9 and 
10 in block 88, in the city of Lincoln, and the sheriff 
of Butler county levied his said writ on the south-west 
quarter of section 8, and the north-west quarter of section 
17, as above described, but the real estate all being held with 
the legal title in Sarah A. Latta, no sale at execution 
could be had, and the executions were each returned with 
indorsement of the levies, but without sale of the property 
until the title thereof could be legally determined. 

It is further alleged that although said William §, Latta 
was a man of large means at the time plaintiff’s indebted- 
ness accrued, and up until December, 1885, and was worth 
at least $10,000 in property subject to execution, in the 
city of Lincoln, and over and above liabilities and exemp- 
tions, yet he, being then somewhat embarrassed by some cer- 
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tain and some contingent liabilities, about that time began by 

ccrain sundry fraudulent devices to obtain transfers and 
conveyances of his property to his wife, Sarah A., without 
consideration, and with intent to hinder, delay, and defraud 
his creditors, and to that end on or about the 22d day of 
January, 1876, the three quarter sections of land in Butler 
county were conveyed to said William Eikenbury, then 
of the value of $3,600, without consideration, and soon 
thereafter reconveyed to Sarah, which deed was by her 
withheld from record, and from one of said tracts she has 
reccived $1,680, and still holds the remainder, now of the 
value of $6,400, and on or about the 7th day of February, 
1876, the said defendants conveyed lots 9 and 10 in block 
88, in the city of Lincoln, to said Rasmus Mozer, then of 
the value of $3,500, and now of the value of $10,000, and 
which said Mozer, in June, 1885, reconveyed to the said 
Sarah, and also, through forms of mechanics’ lien foreclos- 
ure, the sale by conveyance to her said property for a pre- 
tended consideration of $1,991, and for which she never 
paid more than $516, and from which she is constantly 
receiving large rents and incomes, amounting since October, 
5, 1877, to more than $5,640 and to more than $3,600 
over and above the $1,475 of incumbrances under which 
she took and the $516 which she might have paid. That 
on or about the 12th day of February, 1876, said W. 8. 
and Sarah Latta exchanged certain lands in Cass county, 
the property of W.S. Latta, of the value of $1,800, to one 
Worl, and in exchange received from said Worl the con- 
veyance to Sarah A. of certain lands in Lancaster county, 
of the value of $1,800, beside about $375 of incumbrance 
then existing thereon, and which land in Lancaster county 
she, about July 18, 1883, sold to one Auckerman for the 
sum of $2,600, which was paid to her. That on or about 
the 12th day of March, 1876, defendant William §, Latta, 
without any consideration, turned over to said Sarah A. 
Latta the sum of $840 of indebtedness due him from his 
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brother, and that on the 17th of February, 1881, he 
transferred to, and placed to the credit of his wife, in the 
bank, the sum of $1,608.75, then received from the insur- 
ance policy above referred to, and which money was in- 
vested by her, on the 28th day of March, 1881, in lots 9 
and 10 in block 88, in the city of Lincoln, and in which 
property she never invested of her own money, more than 
$1,469.82, it being then of the value of $5.500, and from 
which she has ever since derived rents at the rate of $75 
per month, amounting to not less than $3,875, and in ad- 
dition to which, from March Ist, 1876, to the time of 
commencing this action, said W. S. Latta has been a 
practicing physician with lucrative practice, but he has, 
notwithstanding, turned over to his wife all ‘his profes- 
sional earnings and income, so as to keep the same from 
the reach of his creditors, and the same, in each year, com- 
puting from March 1st to February 28th inclusive, have 
been: from March 1, 1876, to February 28, 1877, $440.- 
21; from March 1, 1877, to February 28, 1878, $945.95; 
from March 1, 1878, to February 1, 1879, $926.69 ; from 
March 1, 1879, to February 28, 1880, $971.52; from 
March 1, 1880, to February 28, 1881, $1,103.52; from 
March 1, 1881, to February 28, 1882, $1,391.83; March 
1,1882, to May 1, 1883, $2,026.17; making a total 
$7,805.39. 

It is further alleged that the income from defendant’s 
professional services, from May 1, 1883, to the time of 
the commencement of this suit, amounts to not less than 
$145 per month, so that the total amount of professional 
services and the real estate and money transferred to S. A. 
* Latta amounts to the sum of $9,515, and that the value of 
the real estate being $24,400, and producing rents, exclu- 
sive of the homestead, to the amount of $1,800 per year, 
the incumbrances thereon being only of the amount of 
$6,000. It is alleged that in March, 1874, after the in- 
debtedness of plaintiff accrued, that defendant, Sarah A. 
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Latta, owned, of her separate property, eighty acres of land 
in Cass county, and certain chattel property, all of the 
value of about $4,370, which land was then, with one hun- 
dred and twenty-one acres of adjoining lands, worth $30 
per acre, the property of W.S. Latta, which was incum- 
bered to the extent of $2,000. They traded for the three 
quarter sections of land in Butler county, and the building 
subsequently converted into the two dwelling-houses and 
placed on lots 9 and 10 in block 88, in the city of Lincoln, 
and a stock of merchandise, to the amount of $2,500, of: 
all of which said Sarah took title, so that in equity, to 
some extent, said Sarah may have become a creditor of her 
husband, but to no greater extent than the actual value of 
the eighty acres subject to its proportion of the incum- 
brances. 

It is further alleged that during the year 1884, the 
better to sustain the fraudulent transfers of the property, 
the said William 8. Latta fabricated certain written in- 
struments purporting to be contracts made between himself 
and his wife, one a note bearing date March 9, 1884, due 
in one day after date, with interest at ten per cent, and 
which note bears three endorsements of amounts paid 
thereon, dated respectively, January 22, 1876, for $1,500, 
February 12, 1876, for $1,000, March 12, 1876, for $840; 
the other instruments in two copies bearing date on or 
about March 1, 1886, with erasures thereon, changing said 
dates to 1876, and both copies signed by said William and 
Sarah, in which, in consideration of his therein recited and 
enjoyed considerations, she contracted to maintain the fam- 
ily, and he contracted to pay to her his professional incomes, 
by one copy of said contract $60 per month for three years 
thence ensuing, $75 per month for the second three years, 
and $100 per month for the time thereafter to May 11, 
1883; and by the other copy of said contract, by erasures 
therein made, changed the periods from three to two years, 
it was provided that he should pay her $60 for two years, 
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$75 for two years, and $100 per month for the remaining 
period, so lengthened two years by such erasures. It is 
alleged that all of the conveyances, contracts, and payments 
referred to were fraudulent, and made with the intent to 
hinder and delay the creditors of William S. Latta, and 
especially the plaintiff and his assignors, in the collection 
of their debts, and the relief demanded is, that the convey- 
ances be held null and void as against plaintiff, and that 
the lands described be declared subject to his judgment, 
and that an accounting may be had and stated of the 
mutual dealings of the defendants Latta, and of all the 
personal properties of Sarah A., showing the money and 
property in her hands received from her husband, and that 
all may be held liable for said plaintiff’s demands and 
for genera] relief. 

To this petition defendant Smith filed answer, averring 
a due recovery of the judgment by Hobbs against William 
8. Latta, and the assignment to plaintiff, the want of- 
knowledge of the alleged frauds, and the denial of any 
claim or interest in the judgment. 

Defendant Hobbs filed substantially the same answer. 

Defendants William S, and Sarah A. Latta filed their 
answer, by which they admitted the recovery of the judg- 
ment in favor of Hobbs, at the time alleged, and the dock- 
eting of the came in the district court, but deny the owner- 
ship of plaintiff, and allege that neither the plaintiff nor 
Smith was ever the owner thereof, but that the same belongs 
to William L. Hobbs, and that there was then pending in 
the same court an action between defendant W. S. Latta 
and said William L. Hobbs, wherein said Latta as plaint- 
iff sought to have said judgment applied on the direct pay- 
ment of a certain judgment rendered in the district court 
against said Hobbs, and owned by William S, Latta, All 
the allegations in the petition are denied. 

The allegations of the answer by which it is alleged that 
the judgment is still owned by Hobbs are denied by the 
reply of Hobbs and Smith. 
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” Plaintiff filed reply denying all the averments of the 
answer of the Lattas. 

By what is called a supplemental answer of the Lattas, 
the bar of the statute of limitations is presented and the 
payment of the judgment in favor of Hobbs, which is al- 
leged to be the property of the plaintiff, with the exception 
of $180. 

In the reply subsequently filed by plaintiff he denies 
the allegations concerning the limitation, and alleges that 
defendants are estopped by the adjudication and judgment 
of the county court from setting up their alleged defence 
thereto. 

The trial was had by the court, and upon request of plaint- 
iff the court found especially its conclusions of fact and of 
law, which were as follows: 

“1, The court finds that the plaintiff was, at the com- 
mencement of this action, and still is, the owner and 
holder of the judgment rendered in favor of William L. 
Hobbs against William S. Latta, in the county court of 
Lancaster county, February 17, 1876, and that the same 
is still in full force, unpaid and unsatisfied. 

“2. The court finds that in the year 1874 the defend- 
ant, William S. Latta, was indebted to his wife, the defend- 
ant Sarali A. Latta, in the sum of between $5,000 and 
$6,000. 

“3, The court finds that Hikenbury bought the land in 
Butler county of said William S. Latta, in good faith and’ 
for a valuable consideration, and that he afterwards sold and 
conveyed the same, in good faith and for a valuable con- 
sideration, to said Sarah A. Latta; that said William S. 
Latta applied the consideration received by him from the 
‘sale of'said lands to Kikenbury on the indcbtcdness owing 
by him to his said wife, Sarah A. Latta. 

“4. The court finds that the sum of $1,608.75 insur- 
ance money referred to in the petition was applied by said 
William 8. Latta to the payment of an indebtedness owing 
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by him to one Maitin H. Brush, and that said Brush 
loaned said sum to said Sarah A., who invested the same, 
together with other moneys, in the purchase of said 
lots “B” and “C,” in Cropsey’s subdivision, referred 
to in the petition; that said Sarah A. paid the purchase 
price of said lots and repaid said loan to Brush. 

“5. The court finds that there was no completed sale 
of said lots 9 and 10 to said Mozer; that said William S. 
made the conveyance to said Mozer of said lots in expecta- 
tion that Mozer would purchase and pay for the same, but 
that said Mozer did not make the purchase and paid no 
consideration for such conveyance, and that such convey- 
ance has always been considered and treated by the parties 
thereto as of no validity and as of no force or effect. 

“6. The court finds that the liens on said lots 9 and 
10 were bona fide and valid liens, and that the suit brought 
to foreclose them was brought and prosecuted in good faith 
by the owners and holders thereof, and for the sole purpose 
of enforcing such liens, and that said lots were sold under 
the decree rendered in said suit, and such sale confirmed in 
good faith for like purpose. 

“7, The court finds that said lots 9 and.10 were pur- 
chased at said sale by the plaintiffs in said suit, or some 
of them, and the sheriff executed to thém a deed to said lots 
on the day of the confirmation of said sale, and said pur- 
chasers on the same day conveyed said lots to said Sarah A. 
in consideration of the amount of their purchase price, to- 
gether with interest, costs, and expenses incurred in said 
suit, and subject to a certain mortgage thereon of $475; 
that the said Sarah A. obtained a portion of the money, 
to-wit, $1,000, with which to pay for said lots from said 
Brush, to secure which she gave him a note signéd by her- 
self and William 8., which note was afterwards secured 
by a mortgage on said lots; that said Sarah A. paid the 
purchase price of said lots and has also paid said mortgages. 

“8, The court finds that William L. Hobbs, the then 
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owner of said judgment of Hobbs against Latta, was Hot 
made a party to such foreclosure suit. 

“9. The court finds that said William S. and Sarah 
A. Latta have, ever since 1874 and prior thereto, contin- 
uously occupied and still occupy said lots as a homestead, 
and, with the exception of the title acquired by the pur- 
chasers at such foreclosure sale, either said William 8. 
Latta or Sarah A. Latta has during all the time afore- 
said owned and held the title to, and still owns and holds 
the title to said lots. 

“10. The court finds that said William 8. sad Sarah 
A. Latta made and entered into a contract or contracts by 
which he agreed to turn over to her his professional earn- 
ings, in consideration that she would maintain him and 
his family; that said contract or contracts was fraudulent 
and made for the purpose of placing such earnings beyond 
the reach of his creditors; that said contract or contracts 
was acted upon by the parties thereto, and that between 
the years 1875 and 1883 said William S. earned in his 
profession and turned over to his said wife, under said 
contract or contracts, the several sums of money alleged 
in the petition, amounting in the aggregate to the sum of 
$7,805.89; that it does not appear that any of said money 
was used in the.purchase of said real estate or any part 
thereof by said Sarah A., nor does it appear how much 
money was usual or necessary to maintain said William S. 
and his family. 

“11, The court finds that at the time said Sarah A. 
purchased said lots 9 and 10, to-wit, October 5, 1877, 
there were three houses situated thereon, from two of which 
she has received an income from rents in the sum of about 
$55 per month, and has also received some income by 
keeping boarders in the third house, in which said William 
8. and his family resided, and that she has also received 
some income from a farm known as the Worl farm, owned 
by her and which was bought by said William 8S. from 
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one Worl, and the decd thereto, dated February 12, 1876, 
made to Sarah A., and the consideration, $1,500, was 
eredited on said indebtedness owing by said William S. 
to said Sarah A.; that on July 2, 1882, she received 
$1,680 from the sale of a quarter section of the Butler 
county land. 

“12, The court finds that the indebtedness on which 
said judgment of Hobbs against Latta was recovered was 
contracted in the year 1873. 


“CONCLUSIONS OF LAW. 


“4, As a conclusion of law, the conrt finds: First, 
That said judgment of William S. Hobbs against William 
S. Latta is a lien on said lots 9 and 10, but that the same 
cannot be enforced by a sale of said lots while they are 
owned and occupied by said William 8S. and Sarah A, 
Latta as a homestcad, and that said lots are now owned 
and occupied by them as a homestead. 

“2. That the plaintiff is entitled to a decree adjndging 
said judgment to bea valid and subsisting lien on said lots 
9 and 10, but is not entitled to any of the other remedies 
prayed for in petition.” 

The judgment and decree of the court was, that plaintiff 
“Ts entitled to and has a valid and subsisting lien by his 
judgment, from the 20th day of October, 1876, in and to 
said lots 9 and 10 in block 88 of the city of Lincoln, for 
security and satisfaction of said judgment, amounting to 
the sum of $337.93, with interest thereon at the rate of 
ten per cent per annum from the 17th day of February, 
1876, and costs to accrue, which is, however, subject to the 
right of homestead of the defendants, William S. and Sarah 
A. Latta, which had prior thereto attached to said real es- 
tate, and that plaintiff recover of and from said defendants, 
Sarah A. Latta and William S. Latta, the costs of this 
action,” ete, 

From this judgment defendants Latta appeal. Pending 
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the appeal in this court, and en the 19th day of October, 
1887, plaintiff filed his petition in error, by which he al- 
leges sundry errors committed by the district court in its 
findings and judgment. 

We take it to be the well-cstablished law of this state that 
a motion for a new trial is necessary to obtain a review of 
the case on error in this court, and that the errors relied 
upon should have been specifically pointed out to the dis- 
trict court. M. P. Railroad v. McCartney, 1 Nebraska, 
398. Oropseyv. Wiggenhorn, 3 Id.,117, Stanton County 
v. Canfield, 10 Id., 390. Russell, Moderator, v. State, ex rel. 
Armor, 13 Id., 68. Cruts v. Wray, 19 Id., 581. ~ 

There were no exceptions taken by plaintiff to the find- 
ings of fact or conclusions of law as found by the court. 
Therefore the petition in error need not be noticed, 

The finding of fact by the district court upon the issues 
of fact involved in the cause must be taken as final, and 
they will not be discussed. By them it is found that in 
1874 defendant, W. 8. Latta, was indebted to his wife in 
the sum of $5,000 or $6,000; that the Butler county 
lands were purchased by Eikenbury of W. S. Latta, for 
value and in good faith, and that he afterwards conveyed 
the same, bona fide and for value, to defendant, Sarah A. 
Latta ; that the $1,608.75 insurance money referred to in 
the petition was applied by W. S. Latta to the payment of 
the indebtedness owing by him to Brush, and that Brush 
loaned it to Sarah A. Latta, who invested it with other 
moneys in the purchase of the real estate above referred to, 
in Cropsey’s subdivision, and that Sarah A. Latta paid 
the purchase price of said land, and repaid the loan to 
Brush ; that the conveyance of lots 9 and 10 to Mozer 
was made in contemplation of a sale to him, but that the 
sale failed and that the conveyance to him has always been 
considered and treated by the parties thereto as of no 
validity ; that the liens on lots 9 and 10 were bona fide 
and valid, and that the suit brought to foreclose them was 
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brought and prosecuted in good faith by the owners and 
holders thereof, and for the sole purpose of enforcing 
them, and that said lots were sold and the sale confirmed 
in good faith ; that the transfer from the purchasers at the 
sheriff’s sale to Sarah A. Latta, was in consideration of the 
amount of the purchase price paid by the purchaser at 
sheriffs sale, together with interest, costs, and expenses 
incurred, and subject to the mortgage of $475 then on the 
property, and that Sarah A. Latta obtained $1,000 of the 
money which she paid for said lots from Brush, secured 
by a mortgage; and that the lots have ever since 1874 
been occupied as a homestead by defendants, and with the 
exception of the title acquired by the purchaser at sheriff’s 
sale, either W.S. or Sarah A. Latta has during all the time 
owned and held the title. It is further found that the in- 
debtedness on which the judgment of Hobbs and: owned 
by plaintiff was based was contracted in the year 1873; 
that plaintiff was the owner of the judgment at the time 
of the commencement of this snit, and that Hobbs, who 
was then the owner of the judgment, was not made a 
party to the proceeding to foreclose the mechanics’ liens; 
that W.S. Latta and Sarah A. Latta entered into a contract 
by which he agreed to turn over to her his professional 
earnings in consideration that she would maintain him 
and his family, and that said contract was fraudulent, and 
that the amount realized by Sarah A. Latta from said con- 
tract was as alleged in the petition, to-wit: $7,805.89, and 
that it does not appear that any of said money was used 
in the purchase of said real estate, or any part thereof, by 
Sarah A., nor how much money was usually necessary to 
‘maintain said William S. and his family ; and that at the 
time said Sarah A. purchased lots 9 and 10, which was 
October 5, 1877, there were three houses situated thereon, 
from two of which she had received the rents, etc. 

To the mind of the writer these findings must be con- 
clusive as to the bona fides of the real estate transactions, 
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and no further attention need be given to that part of the 
case, 

Our attention will be next directed to the conclusions of 
law, the first of which is that the judgment of William 
L. Hobbs against William S. Latta is a lien on lots 9 and 
10. To this we cannot agree. ‘Referring again to dates, 
it will be found that the judgment was obtained in the 
county court on the 17th of Iebruary, 1876. No tran- 
script of this judgment was filed in the district court until 
October 20th, of the same year, and at that time the fore- 
closure proceedings were pending, having been instituted 
on the 3d day of July previous. 

It is perhaps true that Hobbs was not made a party to 
that proceeding, neither was it necessary that he should be. 
The judgment in favor of Hobbs could not be a lien upon 
the premises until it was filed in the district court. At 
the time of the commencement of the foreclosure proceed- 
ings, no such judgment was on file, therefore he had no 
lien to be effected by the suit. 

Tf the plaintiff’s judgment was foreclosed in that action, 
as it was, then the judgment could not become a lien on 
the premises, however fraudulent the contract between the 
Lattas concerning the professional services of W. S. may 
have been, and no amount of fraud in that behalf could 
by any possibility have rendered it such. 

In Stout v. Lye, 103 U.S., 66, it was held, Chief Jus- 
tice Waite writing the opinion of the court, that the pro- 
curing of a judgment during the pendency of a suit to fore- 
close a mortgage was in legal effect no more and no less 
than an incumbrance of the equity of redemption by the 
mortgagor, under the operation of judicial proceedings 
which had been instituted against him to enforce the pay- 
ment ofa debt he owed, and that as such incumbrance was 
created pendente lite, the judgment creditor was bound by 
the foreclosure proceedings, although not a party to the 
action. See also Comer v. Dodson, 22 O. 8., 615. Cra- 
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dlebaugh v. Pritchett, 8 Id., 646. Wiltsie on Mort- 
gage Foreclosures, 159. Thomas on Mortgages, 497, Sec. 
765. Sec. 85, civil code (Compiled Stat., 1885). Wright 
v. Orittenden, 11 Neb., 341. 

We therefore conclude that the conclusion of law, that 
the Hobbs judgment was a lien upon the premises, was 
incorrect. and not sustained by the facts found by the sixth 
and seventh findings of fact. 

Tt follows that in this respect the decree of the district 
court must be modified, which is done, and a decree will 
be entered in this court dismissing plaintiff’s bill. 


DECREE ACCORDINGLY. 


THE other judges concur. 


Levi J. SPECKLEMEYER, PLAINTIFF IN ERROR, V. 
Marcus C. Dartey anp Samuent S. DatLey, 
DEFENDANTS IN ERROR. 


Foreign Judgment: PLEADING. In an action founded upon a 
judgment, alleged to have been rendered by the Boone county 
circuit court in the state of Indiana, it was Held, That it was 
not necessary to allege in direct terms that such court was a 
court of general jurisdiction, but that the courts of this state 
would take judicial notice of the fact that the circuit courts of 
sister states are courts of general jurisdictiou. 


Error to the district court for Webster county. Tried 
below before GAsLin, J. 


J. N. Rickards and D. P. Newcomer, for plaintiff in 
error, cited: Tessier v. Englehart & Co., 18 Neb., 173. 


Agee & Stevenson, for defendants in error, cited: Shot- 
well v. Harrison, 22 Mich., 414, Butcher v. Bank, 2 
Kan., 70. 
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REESE, Cu. J. 


This action was commenced in the district court of 
Webster county, by defendants in error against plaintiff in 
error, and was founded upon a judgment rendered by the 
circuit court of Boone county, Indiana. The petition is 
in the usual form, with the exception hereafter referred to, 
for declaring upon judgments rendered by the courts of 
general jurisdiction in other states. 

Plaintiff in error filed a general demurrer, which was 
overruled, and failing to answer further, a judgment was 
rendered for the amount due upon the judgment record 
referred to in the petition. Upon the overruling of the 
demurrer plaintiff in error excepted, and now prosecutes 
error in this court, assigning for error the ruling of the 
district court upon such demurrer. 

That part of the petition to which our attention is es- 
pecially directed is as follows: “The said plaintiffs com- 
plain of the said defendant, for that on the 22d day of 
February, 1878, the said plaintiffs recovered a judgment 
against said defendant as administrator of the estate of 
Stephen Specklemeyer, then deceased, and also against said 
defendant in his own right and person, in the Boone 
county circuit court, in the state of Indiana, in the sum of 
$1,146.66, and $12.95 costs of suit, in an action then pend- 
ing in said court, wherein the said Marcus C. Dailey and 
Samuel 8. Dailey were plaintiffs, and the said Levi J. 
Specklemeyer, as administrator of Stephen Specklemeyer, 
deceased, and said Levi J. Specklemeyer was defendant. 
Said judgment has not been paid, nor any part thereof, ex- 
cept the sum of $126.49, which was paid on said judg- 
ment on the Ist day of December,.1884, * * * * 
wherefore said plaintiffs pray judgment,” ete. 

The question presented is, as to the sufficiency of the 
petition in not alleging in direct terms that the circuit 
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court of Boone county, of Indiana, is a court of general juris- 
diction, nor was it alleged jurisdiction was acquired by 
personal service of summons, nor that judgment or deter- 
mination was duly made or given as required by Sec. 127 
of the civil code. 

This contention is based upon a decision of this court in 
Tessier v. Englehart, 18 Neb., 167. In that case the judg- 
ment declared on in the answer had been rendered by the 
superior court of Cook county, Illinois. In writing the 
opinion, the then chief justice, Cops, uses the following 
language: “This defense was demurrable in not alleging 
either that the superior court of Cook county, Illinois, is 
a court of general jurisdiction, or that it had jurisdiction 
of the subject-matter of the judgment or of the person of 
said defendant. Said court being a foreign tribunal in the 
sense of the law and authorities, such allegation was nec- 
essary, and its absence could be taken advantage of, either 
by demurrer or by objection to the introduction of testi- 
mony under that paragraph of the answer, and perhaps in 
other ways.” 

We have no doubt of the correctness of that decision, 
but do no not deem it authority in this case. There is 
nothing in the title of the court referred to which by its 
terms would indicate that it is a court of general jurisdic- 
tion, and therefore it was necessary that the facts confer- 
ring such jurisdiction should be pleaded. But in the case 
at bar the allegation that the judgment was rendered by 
the Boone county circuit court, in the state of Indiana, was 
a sufficient allegation that the court rendering the judgment 
was a court of general jurisdiction. 

This question was before the supreme court of the state 
of Wisconsin in Jarvis v. Robinson, 21 Wis., 523, and it . 
was there held that the allegation in the petition, that the 
judgment upon which the action was brought was rendered 
in the cireuit court of Kane county, state of Michigan, was 
a sufficient allegation that the coyrt was one of genera} 
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jurisdiction. The following language occurs in an opinion 
written by Chief Justice Dixon: “I think where the title 
clearly indicates a court of general jurisdiction it must be 
so understood, and is equivalent in pleading to express 
averment of that fact. Such is the title here. We all 
know that the circuit courts of the several states are courts 
of general jurisdiction, as well as we know that the courts 
of the justices of the peace are not. But why should judges 
assume a degree of ignorance on the bench which would 
be unpardonable in them when off of it.” 

In Shotwell v. Harrison, 22 Mich., 410, it was decided 
that the courts of Michigan would take judicial notice that 
the supreme court of Massachusetts was a court of record. 
And in Butcher v. Bank, 2 Kansas, 70, it was decided that 
where a petition set out a judgment recovered in the court 
of common pleas in Pennsylvania, that the courts of Kan- 
sas would take judicial notice of the constitutions of sister 
states, and that the court of common pleas was a court of 
general jurisdiction. 

We therefore hold that the allegation of the petition was 
sufficient in this respect, and that the demurrer was prop- 
erly overruled. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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Martrurew A. DAUGHERTY, PLAINTIFF AND APPELLEE, 
v. SaMUEL S. GOUFF ET AL., DEFENDANTS AND 
APPELLANTS. 


Contract: ASSIGNMENT: DIVISION OF PROFITS. A,who had acon- 
tract for the construction of a bridge across the Platte river, en- 
tered into an agreement with B, as follows: “T assign one-half 
intercst in the wit:::n bridge contract of the net proceeds from the 
contract after all expenses are paid for valuc of Jabor and expense 
and other help, etc., no unnecessary outlay to be added, cost of 
working own labor to be $2.50 per day and board. § S. Gouff.’’ 
Held, 1. That upon the completion of the contract B could main- 
tain an action in equity for a division of the profits. 2. That 
the testimony showed that B had performed the contract on his 
part and was entitled to the relief prayed for. 3. That the 
commissions for the negotiation of certain bonds of K. eounty 
were not included in the above contract, and tbat B was not 
required to account to A for any part of the same. 


APPEAL from the district court of Keith county, where 
on trial before HAmeEr, J., the following decree was ren- 
dered, from which defendant Gouff appeals : 

“This cause came on for hearing upon the petition, 
answer, reply, and evidence, and on consideration thereof 
the court finds for the plaintiff, and that there was a part- 
nership between plaintiff and defendant in the construction 
of the bridge mentioned in plaintiff’s petition, and that the 
profits in the construction thereof were to be equally divided 
between the plaintiff, Dangherty, and defendant Gouff, and 
that the contract made between plaintiff Daugherty and de- 
fendant Gouff was a valid contract ; that the profits arising 
to said plaintiff Daugherty and defendant Gouff, by virtue 
of said contract, were $4,737.20 ; that thereis due from the 
defendant, Gouff, to the plaintiff, Daugherty, as the remain- 
der of his share of said profits, $1,168.60; that the defend- 
ant, Gouff, is insolvent, as alleged in said plaintiff’s petition 
petition ; that the plaintiff has a valid and equitable lien 
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upon the warrant described in the plaintiff’s petition for 
the sum of $1,168.60, if the full amount of said warrant 
be realized from the collection or sale thereof, and if not 
so realized, then that the plaintiff has a valid $1,168.60— 
$1,875 of the full amount realized from the sale or collec- 
tion of said warrant. 

“Tt is therefore decreed that the defendant, Gouff, within 
twenty days from the rising of the court, shall pay to the 
plaintiff, Daugherty, $1,168.60, and on failure so to do 
the sheriff of said county is ordered to sell said warrant as 
upon execution, aud for the highest bid he can obtain, and 
to bring the proceeds of said sale into court; provided 
further, if there be funds to pay said warrant, the said 
sheriff may collect the same and bring the money into 
court. It is further decreed that the injunction heretofore 
granted shall be perpetual, and the defendant, the county 
clerk of said county, is forever enjoined from delivering 
said warrant to the said Gouff unless he, the said Gouff, 
shall first comply with the decree of this court. 

“Tt is further decreed that the plaintiff, Daugherty, and 
the defendant, Gouff, shall each pay half the costs; to 
which finding and decree of the court, the defendant, Gouff, 
and the plaintiff, Daugherty, each except, and forty days 
are allowed them to reduce their bill of exceptions to writ- 
ing, and the amount of the appeal undertaking is fixed at 
$2,337.20, to be approved by the clerk of said court.” 


Abbott & Abbott and J. J. Halligan, for appellant. 


To constitute a partnership inter se, there must be a 
joint undertaking and a community of interest in profits 
and losses. Loomis v. Marshall, 30 Am. Dec., 596, and 
notesto Id., p. 608. Sodtker v. Applegate, 49 Am. Rep., 
252. There must bea joint ownership of the enterprise 
itself, so that each is principal with right to control and 
direct the affairs pertaining thereto, Each then wil] be 
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agent to the other, so as to bind him by his acts pertaining 
to the enterprise. Parchenv. Anderson, 51 Am. Rep., 65. 
Richards v. Grinnell, 50 Am. Rep., 727. Culley v. Edwards, 
51 Am. Rep., 614. Boston & Colorado Smelting Co. »v. 
Smith, 43 Am. Rep., 3. Smith v. Knight, 71 Ill., 148. 
Parker v. Canfield, 9 Am. Rep., 317. Leggett v. Hyde, 
17 Am. Rep., 244. It is held that an agreément to share 
profits will constitute such persons partners as to third 
persons without notice, but will not make them partners 
inter se. To share profits for services rendered or capital 
’ furnished is but a method of fixing compensation, and 
never constitutes such persons partners inter se. Wait’s 
Actions and Defenses, p. 112, and cases. And as to third 
persons, the authorities do not seem to hold that the per- 
sons so situated are really partners, but that they shall -be 
so held, and be estopped from denying the same, in order 
to prevent frauds upon third persons and a failure of jus- 
tice. Wait, supra. Harvey v. Childs, 22 Am. Rep., 387. 
When partnership is claimed and denied, the burden of 
proof is on the plaintiff. Warren v. Chambers, (2 TL, 

245. Manhattan Brass Co. v. Searle,6 Am. Rep. = 177. 
Smith v. Knight, 22 Am. Rep., 95-97. 


Hastings & McGintie, for appellee. 


Participation in profits renders persons partners as to 
third persons, as a general rule. But if from the circum- 
stances, or agreement of the parties, it satisfactorily appears 
that the share of the profits is not taken by the party sought 
to be charged in the character of a partner, but in the 
character of an agent, or asa compensation for services 
done or advances made, the rule is otherwise. Niehoff v. 
Dudley, 40 Ill., 406. Parker v. Fergus, 43 Ill, 437. 
Smith v. VanderBirg, 46 Il, 34. Lintner v. Miliken, 47 
TIL, 178, 
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MAXWELL, J. 


This action was brought by the plaintiff against the de- 
fendant, the cause of action being stated in the petition, as 
follows: “That heretofore, to-wit, on or about June 1, 
1884, the county of Keith, in the state of Nebraska, entered 
into a contract to and with said defendant, Samuel S. 
Gouff, to build, erect, and construct a wagon road bridge 
across the Platte river, near the town of Ogallala, in said 
Keith county, Nebraska, for the specified and agreed sum 
of $6 per lineal foot, and that in accordance with the 

“terms of said contract said Samuel §, Gouff, at or soon 
after the said June 1, 1884, entered upon the construction 
of said bridge, and that on the first day of October, 1884, 
said Samuel 8. Gouff, being wholly insolvent and without 
credit or commercial standing, was unable to proceed with 
said contract or to procure the material to construct 
or complete said bridge, and for the purpose of being en- 
abled to procure material and complete said bridge accord- - 
ing to the terms and conditions of the contract, duly 
assigned, transferred, and set over to this plaintiff the one- 
half interest in all the profits arising from the building of 
said bridge, and this plaintiff at once procured for said 
defendant Gouff the lumber, hardware, nails, etce., that 
were necessary and requisite for the erection and comple- 
tion of said bridge, and that said defendant Gouff did do 
as aforesaid, assign and transfer the one-half interest in 
and to the profits arising from the building of said bridge 
to this plaintiff, for and in consideration of this plaintiff 
helping to procure lumber, hardware, and materials of all 
kinds for said bridge, procuring freight rates and payment 
of freight bills, and in the aid, assigtance, and credit 
extended to said Gouff by this plaintiff. That on or about 
the lst day of January, 1885, said Gouff and this plaint- 
iff had said bridge entirely completed, and that they then 
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and there turned over the same to said Keith county, Ne- 
braska, and the same was by said county duly accepted 
and approved, and that heretofore, to-wit, on the said ist 
day of October, 1884, this plaintiff duly notified the 
board of county commissioners of said Keith county, 
Nebraska, of the assignment to him of the one-half inter- 
est in said contract, and that he also notified the said 
defendant, Howard C. Bleasdale, who was then and is yet 
the duly elected, qualified, and acting county clerk of said 
Keith county, Nebraska, of such assignment. And this 
plaintiff put said assignment upon the records of said . 
Keith county, Nebraska, where it still remains. And this 
plaintiff further says that there was 2,357 lineal feet in said 
bridge, and that the same amounted to the sum of $14,- 
142, as per said contract, all of which has been paid by 
said Keith county, Nebraska, excepting the sum of $1,845, 
which has long been due and owing by said Keith county, 
Nebraska, to these parties, viz., to this plaintiff and to 
said Gouff, and that the erection and completion of said 
bridge cost the sum of $8,380.76 and no more, and that 
the net profit arising from the building and construction 
of said bridge to this plaintiff and said defendant Gouff, 
was the sum of $5,756.24, one-half of said sum belonging 
to this plaintiff and one-half to said defendant Gouff, to-wit, 
the sum of $2,878.12 to each of said parties, and that of 
the amount still remaining due and unpaid from Keith 
county to the said plaintiff and Gouff, almost the entire 
amount, viz., $1,778.12 belongs to and is the sole and sep- 
arate property of this plaintiff, and the balance of said 
sum of $1,845 yet remaining due and unpaid on said 
bridge, viz., the sum of $66.88 and no more, belongs to 
and is the separate property of said Gouff; that the said 
Gouff and this plaintiff have had a full settlement of their 
affairs relating to said bridge, and the balance agreed upon 
was as above stated, no part of which has been paid.” 

The defendant, Gouff, in his answer, admits that on or 
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about “the first day of June, 1884, the county of Keith, 
state of Nebraska, entered into a contract with said de- 
fendant, 8. 8. Gouff, to erect, build, and construct a wagon 
road bridge across the Platte river, near the town 
of Ogallala, in said Keith county, Nebraska, for the 
specified and agreed sum of $6 per lineal foot, and that 
there were 2,324.5, lineal feet, and that the same 
amounted to the sum of $13,947.50, and that in accord- 
ance with the terms of said contract said defendant, Sam- 
uel S. Gouff, entered upon the construction and erection of 
said bridge. Denies that on the ist day. of October, 1884, 
said defendant was insolvent and without credit or com- 
mercial standirig and that he was unable to proceed with 
said bridge by reason of his not being able to procure ma- 
terial to construct and complete said bridge, but avers the 
facts to be, that said defendant Gouff, on the date afore- 
said, was and ever since has been solvent, and of good 
eredit and commercial standing; that C. G. Cone & Co., 
who are lumber dealers at Crete, Nebraska, accepted and 
negotiated the bonds which said Keith county, Nebraska, had 
issued for the construction of said bridge, and that upon the 
bonds being placed in their hands they, the said C. G. Cone & 
Co., furnished to said 8. S. Gouff the lumber and wooden 
material necessary for the construction of said bridge; that 
they were not in any manner influenced to do so by plaint- 
iff, Matthew A. Daugherty, nor was the said plaintiff, 
Daugherty, ever responsible to the said Cone & Co. for the 
payment of said lumber bill or any part thereof’; that 
said defendant, 8. 8S. Gouff, did, on his own credit, com- 
mercial standing, and individual responsibility, unassisted 
by said plaintiff, procure the necessary hardware, nails, 
and all other material that entered into the construction of 
said bridge, and alone and unassisted by said plaintiff 
Daugherty; did prosecute the building of said bridge to 
completion ; denies that on the Ist day of October, or at 
any other time, for the purpose of being able to procure 
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material to construct said bridge, or for any other purpose, 
he assigned, transferred, or set over to said plaintiff 
Daugherty a one-half interest in all profits arising from 
the building of said bridge; denies that said plaintiff 
Daugherty procured for said defendant any lumber, hard- 
ware, nails, or material whatever for the construction of 
said bridge; denies that said plaintiff procured freight 
rates on material or paid freight bills or any other bills, 
but avers that all freight and other bills contracted in the 
construction of said bridge were paid by said defendant 
out of his own individual resources; denies that on or 
about the 1st day of January, 1885, said plaintiff and de- 
fendant Gouff had said bridge entirely completed, and 
that they then and tliere turned over said bridge to said 
Keith county, Nebraska ; denies that it was by said Keith 
county duly received and accepted from them, the said 
Daugherty and defendant Gouff, but avers that on or about 
the date aforesaid the defendant, Gouff, alone and unassisted 
by said Daugherty, had said bridge completed, and that it 
was by said Gouff, and by him alone, then and there turned 
over to said Keith county, Nebraska, and that it was by 
said Keith county duly approved and accepted from said 
Gouff, and from him alone, and that said Keith county 
then and there issued its certificates of indebtedness for the 
sum of $1,845, the same being the amount then and still 
due on said bridge contract to this defendant, S. 8. Gouff, 
and to him alone, and that no claim was made by said 
plaintiff Daugherty, or any other person, on or to said 
certificates of indebtedness at that time. * * * 

Defendant denies that he at any time boasted or said that 
by procuring the warrant in his own name he could cheat 
or swindle said plaintiff, or words to that effect. Defend- 
ant, further answering, says that some time during the 
month of May, 1884, said defendant received a telegram 
from said plaintiff, M. A. Daugherty, requesting said 
Gouff to meet plaintiff at Big Springs, Nebraska, and said 
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defendant in compliance with said telegram went to Big 
Springs and there met plaintiff Daugherty ; plaintiff then 
and there told said defendant that he could secure him, de- 
fendant, the contract for building the bridge at Ogallala, 
and that if defendant Gouff would divide the net profits 
with said plaintiff, he, the said Daugherty, would procure 
the contract for building said bridge for said defendant 
Gouff, and would procure said Gouff and his men railroad 
passes during the building of said bridge, and also procure 
one-half freight rates on all material used in constructing 
said bridge, and said plaintiff further agreed to furnish 
one-half of the bond which said Keith county required of 
said defendant Gouff for the faithful performance of said 
contract and of the amount of money necessary to get the 
work under way; and to meet the necessary expenses until 
there should be an estimate made on the work done, plaint- 
iff was to furnish one-half; and plaintiff further agreed to 
divide equally with this defendant any money which he 
should make in negotiating the bonds which said Keith 
county had issued for the construction of said bridge, or 
that he should make in any manner that pertained to said 
bridge, and defendant Gouff agreed that if said plaintiff, 
Daugherty, performed the aforementioned proposition and 
agreement he would assign to him a one-half interest in 
the net profits of said contract, and said defendant did 
write on the back of said contract the following: ‘I assign 
one-half interest in the within bridge contract of the net 
proceeds from the contract after all expenses are paid for 
value of labor and expense and other help, ete., no unnecessary 
outlay be added cost of working, own labor to be $2.50 
per day and board. S. 8. Gouff’ And defendant further 
says that the said plaintiff, Daugherty, performed no part 
whatever of his part of the agreement relating to said as- 
signment; that he never procured said contract for said 
defendant, but that the said contract was procured by this 
defendant unassisted by said Daugherty; that he, Daugh- 
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erty, did- not procure freight rates and railroad passes for * 
said deferdant and his men as aforesaid, and that he did 
not furnish one-half or any portion of said bond as afore- 
said; that plaintiff furnished no money whatever to get 
said work started or money needed in the prosecution of 
said contract; that plaintiff at different times made various 
sums of money out of transactions pertaining to said bonds 
and bridge, and that said plaintiff wholly failed to account 
to said defendant Gouff for any part thereof, and that in 
consequence of said plaintiff wholly neglecting and refusing 
to perform his part of said agreement this defendant, 
Gouff, never completed said assignment; and defendant 
avers that said Daugherty’s name was never a part of said 
assignment, and that. this defendant never acknowledged or 
delivered said assignment to said Daugherty or to any one 
else.” 

There are other allegations in the answer which it is un- 
necessary to sct out. A reply is filed, to which it is not 
necessary to refer. On the trial of the cause the court 
found “ for the plaintiff, and that there was a partnership be- 
tween the plaintiff and defendant in the construction of the 
bridge mentioned in the plaintiff’s petition, and that the 
profits in the construction thereof were to be equally di- 
vided between ‘the plaintiff, Daugherty, and defendant 
Gouff; that the contract made between the plaintiff, 
Daugherty, and the defendant, Gouff, was a valid contract ; 
that the profits arising to said plaintiff Daugherty and 
defendant Gouff by virtue of said contract were $4,737.20; 
that there is due from the defendant, Gouff, to the plaintiff, 
Daugherty, as the remainder of his share of said profits, 
$1,168.60; thatthe defendant, Gouff, is insolvent as alleged 
in said plaintiff’s petition; that the plaintiff has a valid 
and equitable lien upon the warrant described in the plaint- 
iff’s petition for the sum of $1,168.60.” The defendant 
appeals. ; 

The testimony tends to show that in February, 1884, 
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the electors of Keith county voted $12,000 in bonds to aid 
in the construction of a public bridge across the Platte 
river at Ogallala in that county; that the contract to con- 
struct the bridge was soon afterwards let to the Union 
Pacific R. R. Company. The railway company seems to 
have taken the contract in order to procure a substantial 
structure, and not as a means of profit. The auditor and 
secretary of state refused to register and certify the bonds, 
and the railway company refused, until the bonds were 
negotiated, to construct the bridge. Matters remained in 
abeyance for a considerable time, the citizens of Ogallala 
and the county authorities being anxious to secure the con- 
struction of the bridge. Some time about June 1, 1884, 
the plaintiff, who seems to have been interested in real es- 
tate in Keith county, had a number of conversations with 
the county officers of that county in regard to the disposi- 
tion of the bonds and the construction of the bridge, and 
orally, at least, he was requested to, if possible, secure a 
contractor for the bridge and a purchaser for the bonds, 
The bonds could not be negotiated unless certified and reg- 
istered as required by law. The plaintiff, with C. G. 
Cone & Co., of Crete, thereupon undertook to bring a 
case in the supreme court to determine the validity of the 
bonds on a contract with the county board of Keith county, 
that they would be allowed 5 per cent with the accrued 
interest. The case is reported in 16 Neb., 508, the va- 
lidity of the bonds being sustained. In the month of May, 
1884, the defendant had submitted a proposition to the 
county commissioners of Keith county to construct the 
bridge in question, as follows: 
“ To the Board of County Commissioners of Keith County, 
Nebraska: 2 
“Gentlemen—I hereby submit to you the following 
proposition: I will take the contract for the building of the 
bridge across the Platte river, at Ogallala, Neb., at the 
point where the Union Pacific R. R. Co. left it, and will 
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complete the same according to the plans and specifications 
now on file in your office, for the sum of $6 per lineal 
foot, you to pay for the same as follows: eighty per cent 
of the cost of the material when the bridge material is on 
the ground and the work ready to be begun, and eighty 
per cent of the work done each Saturday night, as the 
work progresses, estimates to be made on the work by the 
board of county commissioners, and the balance to be paid 
when the work is completed, and in case the bonds voted 
be not negotiated and your county does not have the money 
to make the payments as aforesaid, then you to deliver to 
me the bonds voted for the building of the bridge, and in 
addition you to issue to me certificates of indebtedness in 
the lieu of the payments as above specified, and I will 
deliver up to you again ou such certificates of indebtedness 
when payments are made to meas aforesaid, and I will 
also deliver back to you on such bonds, and you can nego- 
tiate the same, you to make payments to me of the 
amounts due me under the proposition when the money is 
realized on the bonds. I will place the material on the 
ground for the building of the bridge as soon as it can be 
done after the proposition is accepted, and will complete 
the bridge as soon as it can be done thereafter, probably 
within ninety days from the time work is begun. 
_ “Dated May 31, 1884. 
“8. 8. Gourr.” 

This proposition was on the 4th day of June, 1884, ac- 
cepted. Some considerable delay occurred before the defend- 
ant was able to give satisfactory bonds. The plaintiff 
secured the abandonment of the contract to build: the 
bridge in controversy by the U. P. R. R. Co., and secured 
from that company an agreement for half rates on all 
material used in the construction of the bridge. The de- 
fendant seems to have been unable to make any progress 
during the summer in the purchase of material, or in per- 
fecting arrangements to comply with the contract, and 
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seemed at one time to have been on the point of abandon- 
ing the contract because of inability to proceed. A num- 
berof his letters are in the record showing great anxiety 
to have the plaintiff assist him with the work, and it was 
not until after the contract set out in the answer, between 
the plaintiff and defendant, had been entered into that any 
progress was made towards the construction of the bridge. 
The testimony tends to show that the plaintiff was the 
moving spirit that secured the negotiation of the bonds, 
the letting of the contract for the erection of the bridge to 
the defendant; that secured the material to construct the 
bridge, and in fact seemed to be at every point where his 
services were needed. A contract is set. out in the record 
between C. G, Cone & Co., and the defendant, dated Sep- 
tember 25, 1884; for the furnishing of the material of the 
bridge at a specified price. But from Mr. Cone’s own tes- 
timony it is evident that he would take no risks and would 
furnish nothing unless the money was in the county treas- 
ury to pay for it. There are some matters connected with 
furnishing the lumber which Mr Cone does not explain 
very clearly, but perhaps they are not very material in 
this case. The controlling question in this case is, Did the 
plaintiff substantially comply with the terms of the con- 
tract set out in the answer? and in our view the testimony 
clearly establishes that fact. He was therefore entitled to 
a division of the profits. 

It is difficult to determine the exact cost of the bridge, 
there being no definite testimony on that point except that: 
of the defendant. 

Some objection was made on the re-argument to the 
form of the action, it being claimed that an action at law: 
would lie. The case, however, clearly comes within the 
equitable jurisdiction of the court, being the settlement of 
a partnership transaction. 

Some objection is made that the plaintiff was paid $200 
by Keith county for services connected with the negotia- 
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tion of the bonds and letting of the contract. Keith 

county is not here complaining, and the matter is not set 
out in the answer in a form, even if true,-to affect the 
validity of the contract with the defendant. The defend- 
ant also claims that he is entitled to share in the commis- 
sion received in negotiating the bonds, but there is no 
proof whatever that he was connected in any manner with 
such negotiation or had any right to any of the commis- 
sion received for that service. 

The amount due to the plaintiff and defendant respect- 
ively, as found by the court below, is to be paid to the 
plaintiff and defendant by the treasurer of Keith county, 
the warrant not to be sold to the highest bidder; and as 
thus. modified the judgment of the court below is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Tur Srare or NEBRASKA, EX REL. THE ‘BOARD OF 
TRANSPORTATION OF THE STATE oF NEBRASKA, V. 
THe Fremont, ELKHORN AND MissOURI VALLEY 
Raiiroap Company. 


“1. “Railroads: POWERS OF STATE BOARD: COMPROMISE. Section 
one of the act to regulate railroads, prevent unjust discrimina- 
tion, and to provide for a board of transportation, etc., requires 
all charges made for any service rendered or to be rendered 
in the transportation of property by railway companies to be 
reasonable and just,.and prohibits. every unjust and upreason- 
able charge, and declares it to be unlawful. Therefore, where 
the board of transportation finds that the charges on a line of 
railway are not reasonable and just, and orders a reduction of 
such rates 334 per cent, such board cannot enter into a compro- 
mise with the railway companies by which the charges within 
the state shall be in excess of the rates found to be reasonable 
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and just, in consideration of certain reductions in rates on in 
and out freight to and from Chicago and other common points, 


: FIXED RATES AND CHARGES. It is the duty of 
the board to fix rates and charges within the state at such sum 
as shall be reasonable and just, and make findings of the fact. 
Its findings are prima facie evidence of the truth of the same, 
but when issue is taken upon them in court, the question of 
what are reasonable and just charges must be determined like 
other questions of fact. 


Morton to dismiss. 


J. B. Hawley and T. M. Marquett, for respondent, for 
the motion. 


William Leese, Attorney General, and O. P. Mason, 
contra, 


MAXWELL, J. 


In September, 1887, the board of transportation required 
the respondent to reduce its freight rates within the state 
33% percent. The respondent neglected to comply with 
the order, whereupon the board filed a petition in this court 
setting forth the facts and praying for a writ of mandamus 
to compel the respondent to comply with the order. The 
respondent demurred to the petition, and after full argu- 
ment the demurrer was overruled and leave given to answer. 
See 22 Neb.,313. Therespondent now files an answer (omit- 
ting formal parts) as follows: 

“Defendant admits that on the first day of July, a.p. 
1887, the said officers composing said board, so created, 
entered upon their duties as such board, and ever since 
have been and now ure acting as such board of transporta- 
tion. 

“Defendant admits that, under the provisions of said 
act, said board was clothed with certain powers, and were 
given general supervision of all railroads operated by steam 
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in this state, and it was made the duty of said board to 
inquire into any neglect of duty or violation of any of the 
laws of this state, and to carefully investigate any com- 
plaint made in writing and under oath, concerning any 
unjust discriminations against any person, firm, corpora- 
tions, or locality, either in rates, facilities furnished, or 
otherwise; admits that the Lincoln board of trade and 
freight bureau filed a complaint in writing and under oath, 
against the defendant, as set forth in the relator’s petition 
embodied in said writ herein, and for the particulars thereof 
the defendant refers to a copy of said petition made a part 
of said writ; admits that such proceedings were had on said 
complaint; that on the day......... Obvasesavac , A.D. 1887, an 
answer was filed and issue joined, and a hearing was had of 
the matters complained of, and that a finding of facts was 
made by said board of transportation on the 24th day of Sep- 
tember, 1887, that the charges for the services rendered and 
to be rendered by the respondent were unjust and unreason- 
able and prohibited by law; that said finding of facts in- 
formed said defendant of the extent of such alleged unjust 
charges, and also said board required said defendant to 
comply with its finding and order from and after the first 
day of October, 1887; admits that ‘Exhibit A,’ filed with 
the relator’s petition herein, contains a copy of all the pro- 
ceedings had and done by said board of transportation in 
the premises up to the time of the filing of the petition 
herein, and including the said complaint filed before said 
board of transportation, the answer of defendant, and the 
findings of fact, and the said order of said board of trans- 
portation, as aforesaid ; admits that it did not comply with 
said order of said board of transportation within the time 
limited by said order, because the defendant really and in 
good faith believed that the charges made by the defendant, 
and all of them, for the transportation, handling, storage, 
and receiving and delivering of freight were reasonable 
and just, and that said board of transportation had uo legal 
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power or authority, upon the said petition filed before it, 
or otherwise, to require and order the defendant to reduce 
its rates and charges for such service; still it was true at 
the time said order was made, and before and after the 
making thereof, the defendant was desirous of so adjusting 
its rates and charges for the transportation of property, 
and for the receiving, delivering, storage, and handling 
thereof, as to receive the concurrence, support, and approval 
of said board of transportation; that the proper officers 
and agents of the defendant had often expressed to the said 
board of transportation, and.the members thereof, such 
desire and wish upon the part of the defendant; that the 
members of said board of transportation had from time to 
time expressed the wish to the officers representing the 
defendant and other railroad companies in this state that 
an adjustment of the freight tariffs and charges might be 
made on the various railroads in the state, that should re- 
duce the then existing rates and charges, and that should 
be uniform as applied to the different lines of road in the 
state; that for the purpose of consummating, if possible, 
such an object, and for the purpose of securing, if possible, 
harmony of action between the board of transportation and 
the various railroad companies of this state, a meeting was 
held by said board of transportation at their rooms in-the 
city of Lincoln, on the 18th day of October, a.D. 1887, at 
which the general manager, general freight agent, and gen- 
eral attorney of the defendant were present and, participated. 
There were also present and participating, officers of the 
Burlington & Missouri River Railroad Company, of the 
Union Pacific Railroad Company, the Missouri Pacific 
Railroad Company, and the representatives: of other rail- 
roads of this state. The proceedings of such board. of 
transportation, on the said day, were duly entered of record 
in the records of said board, and a copy- thereof is hereto 
attached, marked ‘Exhibit B, and;made a part of this 
answer; that on the 14th day of October, a.D. 1887, a 
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meeting of said board of transportation was held at their 
rooms in the city of Lincoln, at which the same represent- 
atives of railroads were present as on the previous day. 
The action and proceedings of said board of transportation, 
on said last named day, were duly entered of record by 
said board of transportation in the records of said board, 
and a copy of said proceedings is hereto attached, marked 
‘Exhibit C,’ and made a part of this answer; that on the 
27th day of October, A.D. 1887, at a meeting of said board 
of transportation, held at their rooms in the city of Lincoln, 
further proceedings were had by said board of transporta- 
tion, and entered of record inthe record of proceedings of 
said board, a copy of which last named record and pro- 
ceedings is hereto attached, marked ‘Exhibit.D,’ and made 
a part of this answer; that defendant has in all things 
carried out and complied with the orders, understandings, 
and agreements as made and entered into, as aforesaid, on 
the said thirteenth and fourteenth days of October, as afore- 
said, and the schedules and tariffs of rates and charges on 
freight and property on all the lines of, railroad of the 
defendant, in this state, and between all stations on de- 
fendant’s lines of railroads, aforesaid, went into effect and 
use, by the defendant, on the 31st day of October, 1887, 
as provided, ordered, agreed upon, and required by .said 
proceedings of said board on the 13th and 14th days of 
October, as aforesaid, and the reduction of freights and 
charges upon coal, lumber, and grain, as provided in said 
arrangement, agreement, and proceedings, have been made 
and carried out as provided and agreed upon in said. pro- 
ceedings of October 13th and 14th, as aforesaid. 

“By reason of the premises said findings and order of 
said board of transportation, made and entered on-the 24th 
day .of September, 1887, have been satisfied, superseded, 
set aside, and revoked. And the defendant further says _ 
that the reductions in rates and charges made on the de- 
fendant’s line of railroads,.in and by the said agreement, 


122 SUPREME COURT OF NEBRASKA, 


State v. F., E. & M. V. R. BR, Co. 


arrangement, and proceedings of October 13th and 14th, 
‘as aforesaid, and in consequence thereof, as hereinbefore 
stated and set forth, are greater in the aggregate than those 
ordered by said board of transportation by its order of 
September 24th, as aforesaid, and are in all respects reason- 
able and just; that it entered into said agreement and 
arrangement to reduce the rates and charges on transporta- 
tion of freight, as aforesaid, in good faith and for the pur- 
pose of settling the question with the board of transporta- 
tion, believing then and now that the low rates thereby 
agreed upon, adopted, and fixed by the board, as aforesaid, 
were too low, and lower than this defendant ought to be 
required to make, but the defendant consented thereto, and 
put the same into operation with the belief that the agree- 
ment and arrangement aforesaid would be fully and fairly 
carried out, and that this suit would be dismissed, and that - 
this defendant would not in any way be complained of in 
regard to freights and charges, but would be free from 
complaint, as it believes in justice it ought, both before the 
board of transportation and the courts.” 

The compromise referred to as “exhibit B,” is as follows: 
(October 13th, 1887) “Mr. Kimball stated that the com- 
panies had agreed to submit a uniform distance tariff, and 
to agree to reduce the tariff on hard coal from Chicago to 
Nebraska points west of the Missouri river sixty cents per 
ton; on lumber, to all Nebraska points, from two to three 
cents per hundred pounds; and on grain, to points where 
such reduction had not as yet been made, from eight to 
thirteen cents per hundred pounds, The board took the 
same under consideration, and after consultation, adopted 
and submitted the following proposition: 

“« Resolved, That the board of transportation accept the 
proposed compromise of a reduction in the tariff rates on 
coal, lumber, and grain, as proposed by the representatives 
of the railway companies, and a reduction of the distance 
tariffs of said companies; Provided, That the distance tar- 
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iffs of said railways shall be made by using the tariff rate 
on first-class freight as given in Tariff No. 249 of the B. 
& M.R. R. as the standard basis, and the rates on the 
other classes of freight shall be determined in accordance 
with the formula given in the letter of the board to Mr. 
Holdrege.’ 

“Upon the presentation of the above resolution it was 
taken under advisement by the representatives of the rail- 
ways, and pending such consideration the board instructed 
the clerk to inform the said representatives that in case 
such proposition was adopted all pending controversies 
would be dismissed. 

“The meeting adjourned until Friday, October 14th, 
1887, without any conclusion being reached. 

“H. A. Bascocg, 
“President pro tem. 

“ October 14th, 1887. The board met pursuant to ad- ~ 
journment, the same members, secretaries, and represent- 
atives of railways being present as on yesterday. The 
companies submitted another proposition, and the same was 
considered by the board, and the ap Toning recommendation 
was introduced: 

“<The secretaries of the board of transportation, having 
had the second proposition under consideration, submit the 
following resolution, and recommend its adoption: 

« Resolved, That in consideration of a reduction of sixty 
cents per ton on hard coal from Chicago and common 
points to all points in Nebraska west of range nine east of 
the sixth principal meridian, and a reduction in the rates 
upon grain, from all Nebraska stations to Chicago and 
common points, of from eight to thirteen cents per hun- 
dred pounds from the tariff rate in force April 1, 1887, 
and a reduction in the rates upon lumber from eastern and 
north-eastern points to all Nebraska stations, of from two 
to three cents per hundred pounds from the rate’ in force 
at the present date, the board of transportation hereby 
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accepts the proposed distance tariff as agreed upon: by the 
railroad companies and presented to said board ; Provided, 
That in no event shall the present rate be raised by this 
action, either in the present distance or distributing tariffs ; 
And provided further, That in every instance where this 
proposed compromise tariff is lower than the present dis- 
tnibnting tariffs the compromise tariff shall prevail.’” 

Afterwards: the board entered an order as follows: 

“October 27th, 1887. At a called meeting. of the board 
of transportation holden on the 27th day of October, 1887, 
vamong other: things, the following proceedings were: had: 

“Mr. G. L. Laws introduced the following resolution 
and moved its adoption: 

“WHEREAS, ‘The F., E. & M.'V. R. R.. has substan- 
tially complied with the order of this board reducing local 
freight rates between all stations on its lines of railroads 
-in:this state, therefore, 

“ Resolved, That it is the sense of this: board that the 
‘mandamus case against said ¥., E. & M. V. R. R.-now 
pending in the supreme court-of this state in the name of 
‘this board be continued, and the supreme court: is hereby 
respectfully requested to continue said case till the Janu- 
ary, 1888, term-of said court, to the end that-the board 
_may be fully advised as to the advantages gained by the 
reduction in rates agreed upon. 

“Gq, L. Laws, 
“JosrrH Scorr, 
“HH. -A.,BaBcocr, 

“ Board of ‘Transportation. 

“Upon the adoption of the above resolution, those 
voting in the affirmative were::G. L. Laws,:H. A. Bab- 
cock, and Joseph Scott. Those voting :in the negative 
-were: William Leese.” 

The attorneys for the respondent: claim that they: have 
complied with the order.of the board, and new:move to 
dismiss the action. ‘Fhe respondent does not claim: that, it 
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has ‘reduced its ratesin the state 334 per cent, but that the 
reduction in rates over lines with which it is connected 
with Chicago, together with the reduction made by it on 
its lines within the state, are equivalent to 334 per- cent 
within the state. 

The attorney general contends, first, that the board has 
no-authority to enter into a compromise of this kind; and 
second, if it has, the respondent and the other railroads 
within the state have not complied with the terms of such 
compromise. 

Two questions are‘presented for determination: First, the 
authority of the board to enter into a compromise of this 
kind; and second, whether in fact the respondent and other 
roads ‘have complied with the terms thereof. 

The first section of the act to regulate railroads, prevent 
unjust discrimination, provide for a board of transportation 
and define its duties, etc., [Comp. Stat., 1887, Art. VIII, 
Ch. 72], provides that, “all charges made for any ser- 
vice rendered or to be rendered in the transportation of 
passengers or property, as aforesaid, or in connection 
therewith, or for the receiving, delivery, storage, or hand- 
ling of such property shall be reasonable and just, and 
every unjust and unreasonable charge for such service is 
prohibited and declared to be unlawful.” 

Other sections follow which provide, in effect, that 
every person shall be charged the same price for the same 
service, and ‘prohibiting all pooling of earnings and unjust 
discrimination against either person or place. 

The key-note of the act is, that “all charges made for: 
any service rendered or to be rendered in the transporta- 
tion of passengers or property, or in connection therewith, 
shall be reasonable and just. And every unjust and un- 
reasonable charge for such service is prohibited and de- 
clared to be unlawful.” 

To carry into effect the provisions of the act, the board 
of transportation was created, with full powers to deter- 
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mine in the first instance what rates are reasonable and 
just, what unjust and unreasonable, and to prevent unjust. 
discrimination. As recently held by this court, the power 
of such board for these purposes is full, ample, and com- 
plete. The power of the board, however, is derived 
entirely from the statute. When the board finds that the 
charges for transportation on any railway in the state are 
unjust and unreasonable, in other words, are not reason- 
able and just, such board is required to make a finding of 
the facts and fix the rate at such sum as it deems reason- 
able and just. Now, if the board finds the charges of the 
railway companies within the state to have been unjust and 
unreasonable to the extent of 334 per cent, is it any an- 
swer to such finding to say that the rates to and from Chi- 
cago are also unreasonable and unjust? We think not. 
The question before the board is as to the rates within the 
state. Its findings of fact are merely prima facie evidence 
of the same, and, in case the truth thereof is denied, must 
be determined like any other controversy in court where 
facts are asserted on one side and denied on the other. 
Many parties residing within the state do not desire to ship 
goods out of the state, but to various points within the 
same. It certainly cannot be claimed that they must be 
compelled to pay unjust and unreasonable rates in onler 
that other parties, who desire to ship out of the state, may 
ship on more advantageous terms. ‘Lhe board, therefore, 
cannot enter inté any compromise or arrangement with any 
railway company that will sanction or continue rates within 
the state which are not reasonable and just. As the board 
had previously found that the charges upon the respond- 
ent’s lines of railway within the state were too high by: 
334 per cent, and there is no finding by such board in 
conflict therewith, the reduction in rates of freight to and 
from Chicago cannot be accepted as a condition of retain- 
ing unjust and unreasonable rates within the state. We 
conclude, therefore, that the so-called compromise was in 


JANUARY TERM, 1888. 127 
State v. F., E. & M. V. R. R. Co. 


excess of the power of the board, unauthorized, and does 
not constitute a defense to this action. In saying this, 
however, there is no doubt of the good faith of the secre- 
taries and also of the board in their efforts to secure a 
reduction of in and out rates, which constitute a large part 
of the charges for freight. Such rates seem to have been 
raised, apparently without cause, just prior to the taking 
effect of the Interstate Commerce Act, and the effort of 
the board was to secure a reduction to the rates existing 
prior to that time. 

The attorney general contends that, although rates have 
been reduced to the published schedules in force on the 
different railways in the state on the Ist day of April, 
1887, yet such published schedules did not represent the 
actual charges to shippers; that secret rebates were the rule, 
and that the rebates in many cases amounted to a consider- 
able proportion of the charges. One of the attorneys for 
the respondent, who represents one of the principal railway 
companies in the state, during the argument of the case, in 
answer to inquiries by the associates of the writer, stated, 
in effect, that such rebates did exist to a large extent, and 
that it was impossible to tell just what the average rates were 
prior to April 1,1887. It is apparent, therefore, that the 
railway companies have not reduced the rates to those in 
force prior to April 1,1887. It will not do tosay that the 
published rates were the rates; they would only be such 
when they areadhered to. If they are not the rates actually 
charged and collected, less the rebates, then the rates must 
be determined by deducting the rebates from the nominal 
charges, and stating the average of the deduction. This is 
in the power of the railways to do, and until it is done 
they have not complied with the terms of the alleged 
compromise. 

The motion to dismiss the action is overruled. 


JUDGMENT ACCORDINGLY. | 
‘Tue other judges concur, 
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Tub. State oF NEBRASKA, EX REL. 8S. H. BuRNHAM, 
v. H. A. Bascock, AUDITOR oF PuBLIC ACCOUNTS, 
anv G. L. Laws, SEcRETARY OF STATE. : 


1. Statutes: AMENDMENTs. An act to amend section 25 of chaptér 
18 of the Compiled Statutes of 1885 was passed and: approved 
March 30, 1887, to take effect from date, and on the succeeding 
day an act was passed to amend the second division of section 
25 of chapter 18 of the Compiled Statutes of 1885. Held, That 
the amendment related to the section 25 as amended on March 
30, 1887. 


: CONSTITUTIONAL LAW. ‘The word ‘‘section,’? 
ae relating to an act passed by the legislature, refers to a" 
subdivision, and although designated in the amendatory act, 
division two of section 25, chapter 18, yet being in fact a section 
it is not in conflict with section 11, article ILL. of the constitu- 
tion. 


An act will not be declared unconsti- 
tutional and void unless it is clearly so, and where an’ amend- — 
ment is so distinctly pointed out that there is no difficulty in 
ascertaining to what chapter it was intended to apply, and it 
is germane to the title of the act amended, ordinarily it will be 
sustained. 


ORIGINAL application for mandamus. 


Marquett; Deweese & Hall, for the relator, cited: Col- 
well v. Chamberlin, 43 N. J. Law, 387. Fiebleman v. 
State, 98 Ind., 516. Timm v. Harrison, 109 Ill., 593. 
Dogge vi State, 17 Neb., 140. State v. Berka, 20 Id., 376. 
People v, Hoffman, 97 Ill, 234. 


Wilkam Leese, Attorney General, for respondent, cited : 
Town of Martinsville v. Frieze, 33 Ind., 507. Jones v. 
Commissioners, 21 Mich., 236. Tuscaloosa Bridge Co. v. 
Olmstead, 41 Ala.,9. Lehman v. McBride, 15 Ohio State, 
601. 
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This is an application for mandamus to compel the au- 
ditor to register and; certify. certain bonds issued by Logan 
county for the erection ofa court-hoyse. The case is sub- 
niitted upon the following stipulation: — : 

“It is. hereby stipulated and agreed by and between the 
parties hereto that the annexed transcript, marked ‘Exhibit 
A,’ and. which is incorporated into. and: made a part of this 
stipulation, is a true and accurate history and transcript of 
all things. connected with and pertaining to the voting of 
$5,000 of bonds of the county of Logan, state of Nebraska, 
on the Ist day of October, 1887, said bonds having been 
presented to the auditor of state for registration, and he 
having refused to register said bonds.golely on the ground 
that. the law of 1887, being chapter 28, entitled ‘An 
act to amendi the second division of sections 25 and 26, 
chapter 18 of the Compiled Statutes of 1885, so that the 
county boards shall have power to borrow money and issye 
bonds for the payment thereof to erect or otherwise pro- 
vide the necessary county buildings,’ is unconstitutional 
and void. 

“Tt is. further stipulated. and agreed that the relator 
herein has purchased the said Logan county bonds, and is 
the owner thereof. 

“This question is submitted for the consideration and 
decision of the court. If it shall be held that the law 
above designated is constitutional and valid, then the writ 
of mandamus. shall be issued to the auditor and. secretary 
_ of state, requiring them to register and certify said bonds 

- above described.” 

On the 30th day- of March, 1887, a bill was “duly 
passed.and approved to amend section 25 of chapter 18,of 
the Compiled Statutes of 1881, as follows: 


Tt shall be the duty of the county board of each coanlyes 
9 
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“ First—To cause to be annually levied and collected, 
taxes authorized by law for county purposes not exceeding 
one dollar and fifty cents on the one hundred dollars val- 
uation, unless authorized by a vote of the people of the 
county, and in addition thereto sufficient to pay the inter- 
est and create a sinking fund for the payment of the prin- 
cipal of all indebtedness which existed at the adoption of 
the constitution November 1, 1875. 

“Second—To erect or otherwise provide, when neces- 

sary, and the finances of the county will justify it, and 
keep in repair a suitable court-house, jail, and other neces- 
sary county buildings, and to provide suitable rooms and 
offices for the accommodation of the several courts of record, 
the county board, clerk, treasurer, sheriff, clerk of the dis- 
trict court, county superintendent and county attorney, and 
to provide suitable furniture therefor. But no appropria- 
tion exceeding fifteen hundred dollars shall be made for 
‘the erection of any county building without first submit- 
‘ting the proposition to a vote of the people of the county 
‘at a general election, and the same is ordered by two-thirds 
of the legal voters voting thereon. 

“Third—To provide and keep in repair, when the 
finances of the county will permit, suitable fire proof safes 
for the county clerk and county treasurer. 

“ Fourth—To provide suitable books and stationery for 
the use of the county board, county clerk, county treas- 
urer, county judge, sheriff, clerk of the district court, county 
superintendent, and county attorney. 

“‘Fifth—To cause to be published at the close of each 
annual, regular, or special meeting of the board a brief | 
statement of the proceedings thereof, in one newspaper of 
general circulation published in the county, and also their 
proceedings upon the equalization of the assessment roll ; 
Provided, That no publication in a newspaper shall be re- 
quired unless the same can be done at an expense not ex- 
ceeding one-third of the legal rate for advertising notices. 
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“Sixth—At their regular meeting in January of each 
year, to prepare an estimate of the necessary expenses of 
the county during the ensuing year, the total of which shall 
in no instance exceed the amount of taxes authorized by law 
to be levied during that year, including the amounts necessary 
to meet outstanding indebtedness, as evidenced by bonds, 
coupons, or warrants legally issued, and such estimate, con- 
taining the items constituting the amount, shal] be entered at 
large upon their records and published four successive 
weeks before the levy for that year in some ‘newspaper 
published and in general circulation in the county, or, if 
none is published there, in some newspaper of general cir- 
culation therein, and no levy of taxes shall be made for 
any other purpose or amount than are specified in such 
estimate as published, but any item or amount may be 
stricken from such estimate or reduced at the time the levy 
is made. If any levy shall be made in excess of such es- 
timate, the tax shall not therefore be void, but the mem- 
bers of the county board and their sureties shall be jointly 
and severally liable upon their official bonds for the full 
amount of such excess, which shall be collected by civil 
action as in other cases, for the use of the school fund of 
the county. If the members of the said board neglect to 
comply with any other provision of this section, the tax 
shall not therefore be void, but they shall be liable to a 
penalty of five hundred dollars, to be recovered by civil 
action as in other cases, for the use of the school fund of 
the county. 

“ Seventh—That in all cases where any public bridge, 
or any public building, the property of any county within 
this state, shall be injured or destroyed by any person or 
persons, either negligently, carelessly, or willfully and 
maliciously, it shall be the duty of the county board of the 
’ proper county, for, and in the name of the county, to sue 
for and recover such damages as shall have accrued by 
eason thereof, and the money so recovered shall be paid 
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into the treasury of the proper county, and be by the 

treasurer credited to the fund out of which bridge or 

building was constructed or repaired. 

“Sec 2. That section one, of which this act is amenda- 
tory, and all acts or parts of acts in conflict with this act, 
are hereby repealed. 

“Sec. 8. Whereas, an emergency exists, therefore this 
act shall take effect and be in force from and after its 
passage. 

“Approved March 30, 1887.” 

On the succeeding day the following act was passed and 
approved: 

“ An act to amend the second division of sections 25 and 
26, chapter 18 of the Compiled Statutes of 1885, so that 
county boards shall have power to borrow money and 
issue bonds for the payment thereof, to erect or otherwise 
provide the necessary county buildings. 

“ Be it enacted by the Legislature of the State of Nebraska: 
“Section 1. Division second of section 25, chapter 18, 

Compiled Statutes, is hereby amended so as to read as 

follows: 


“Sec. 25. To erect or otherwise provide a suitable eourt- 
house, jail, and other necessary county buildings, and for 
that purpose to borrow money and issue the bonds of the 
county to pay the same; to keep the said buildings in re- 
pair and to provide suitable rooms and offices for the ac- 
commodation of the several courts of record, the county 
board, clerk, treasurer, sheriff, clerk of the district court, 
and county superintendent and county attorney, provided 
said county attorney shall hold his office at the county 
seat, and suitable furniture therefor. But no appropria- 
tion exceeding fifteen hundred dollars ($1,500) shall be made 
for the erection of any county building without first submit- 
ting the proposition to a vote of the people of the county 
at a-general election, or a special election ordered by said 
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board for that purpose, and the same is ordered by three- 
fifths of the legal voters voting thereon.” 

Sec. 11, Art. III. of the constitution, provides that, 
“Every bill and concurrent resolution shall be read at 
large on three different days in each house, and the bill 
and all amendments thereto shall be priited before the vote 
is taken upon its final passage. No bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in its title.” 

Two questions are presented by the record: First, does 
section 25, as amended on the 30th day of March, 1887, 
take the place of section 25, chapter 18, Compiled Statutes 
of 1885? Second, is the amendment of section 25, passed 
and approved March 31, 1887, in conflict with section 11, 
Art. III. of the constitution? 

As to the first proposition, the amendment took im- 
mediate effect upon its passage, and was in force when the 
act referred to amending the second division of section 25, 
chapter 18, was passed and took effect. Itis true that the 
amendment did not date in the year 1885, but this would 
lead to no confusion, because the chapter amended is found 
in the compilation of 1885. This court has held hereto- 
fore that all that the law requires is, that the amendatory 
statute shall be definite and certain as to the statute 
amended and germane to the title‘of the original act. And 
that may be accomplished as well by designating the chap- 
ter in the Compiled Statutes as by referring to the act by 
its title. The legislature alone decides upon the title of an 
act or an amendment thereto, and it will not be ‘declared 
unconstitutional unless it is clearly so. Dogge v. State, 17 
Neb., 148. In our view, therefore, the section intended to 
be amended is‘clearly pointed out, and is not void as being 
within the constitutional inhibition. 

The second definition given by Webster of the word 
“ection,” so far as it relates to this subject, is as follows: 

“A part separated from the rest; a division ; a portion ; 
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as, specifically, (a) A distinct part or portion of a book 
or writing ; the subdivision of a chapter, the division of 
a law or other writing; a paragraph; an article; hence, 
the character §, often used to denote such a division.” 

A correct definition of the word, probably, as applied 
to a chapter in a statute, is a subdivision. In the case at 
bar section 25 is subdivided into seven different parts, 
each of which treats of distinct powers of the county 
board. In fact they are seven sections, as much so 
as the other sections in the chapter, although classified as 
subdivisions of section 25. In construing the power of 
the legislature it is the duty of this court to sustain acts 
duly passed and approved unless they are clearly inimical 
to the provisions of the constitution. Now, the amend- 
ment in this case is clear and definite, both as to the 
part of the chapter to be amended and to the powers con- 
‘ferred on the county board. It certainly will not do for 
this court under such circumstances to declare an act un- 
constitutional upon merely technical grounds, viz., that 
the subdivision, although a section within the meaning 
of that word, is not so designated in the statute. 

The authority from Indiana sustaining a contrary view 
seems to place too much stress upon a mere name. We 
entertain a very high regard for that able court, but are 
unable to give our assent to its conclusions in that case. 

The question of the amendment of statutes has been be- 
fore this court in a number of cases. In Miller ». Hur- 
ford, 13 Neb., 17, the title of the act was to amend sec- 
tions 50, 51, 71, and 105 of an act entitled an act to pro- 
vide a system of revenue, approved February 16th, 1869, 
and it was held that an act to amend two or more sections, 
which were designated, would be sustained, and that if it 
was sought to amend sections not in the act sought to be 
amended the latter would be rejected as surplusage. 

In State v. Laughlin, 14 Cent. Law Journal, 454, 
where one Pate was indicted for gambling, under an act 
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the title of which was, “An act to amend section 1549 of 
Art. VIII. of Revised Statutes, relating to offenses against 
public morals and decency, or the public police and mis- 
cellaneous offenses,” the court sustained the amendment as 
valid, and the same ruling was held in the City of Kansas 
v. Payne, 71 Mo., 159, the last section of the act being 
rejected as independent matter. See also Statev. Ransom, 
73 Mo., 78. 

In Comstock v. Judge, 39 Mich., 195, it was held that 
the practice of amending sections by reference thereto, in- 
stead of by reference to subjects of the entire statute, is 
not a satisfactory compliance with the constitutional re- 
quirement, yet. where the amendment is plain and can be 
carried out it may be held valid, even though the section 
numbers of the original act and of the amendment are in 
confusion. See also People v. Common Council, 38 Mich., 
636. Bowman v. Cockrill, 6 Kas.,311. Prescott v. Beebe, 
17 Id., 320. State v. Bankers, etc., Ass’n., 23 Id., 499. 

Sufficient doubt existed in this case, in view of the In- 
diana decision, to warrant the defendants in asking this 
court to construe the statute before certifying the bonds, 

‘and it is evident that they and the attorney general have 
acted in the utmost good faith to prevent the possibility 
of purchasers of the bonds being defrauded of their 
money by reason of the want of authority to issue the 
same. But according to the well-established rule of this 
court, that an act will be sustained unless it is clearly in 
conflict with the constitution, and not finding such conflict 

_ in this case, the acts referred to will be sustained as being 

valid, and a peremptory writ will issue as prayed for in 
the petition. ; 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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JoEL T. ALBRIGHT, PLAINTIFF IN ERROR, V. JOHN. L. 
BRowN ET AL., DEFENDANTS IN ERROR. 


1. Sale: LIEN: FAILURE TO PAY: REPLEVIN: VERDICT. A 
being possessed of a stock of goods upon which B had a lien 
sold the same to C for the sum of $2,470, the balance over and 
above the lien of B to be paid upon the delivery of the stock. 
There was also an arrangement between B and C, whereby C 
was to transfer to B certain real estate in satisfaction of his lien. 
C took possession of the goods without transferring the real estate 
to B, or paying the balance due to A, whereupon A entered and 
took possession of the store and goods. In an action of ré- 
plevin by C against A, Held, That a verdict in favor of A for 
the value of the goods was sustained by the testimony. 


2. Instructions set out in the opinion, Held, Properly given. 


8. Replevin: INTERVENTION BY MORTGAGEE, In an action of 
replevin where goods were taken possession of by an alleged 
purchaser, and there was a lien upon the goods which the par- 
ties had failed to set up during the trial, the mortgagee will 
be permitted to interverie upon such terms as may be just, in 
order that his rights and those of the mortgagor to the goods in 
controversy, or their value, may be determined in the action. 


Error to the district court for Thayer county. Tried | 
below before Morris, J. 


O. H. Scott and A. R. Scott, for plaintiff in error, cited : 
Adams v. Nebraska City National Bank, 4 Neb., 373. 
Cline v. Libby, 46 Wis., 129. Hall v. Sampson, 35 N. 
Y., 274, 


W. 0. Hambel and Thomas Ryan, for defendants in 
error, cited: Sutro v, Hoile, 2 Neb, 192. Aultman, 
Miller & Co. v. Mallory, 5 Neb., 180. 


MaxweELL, J. 


This is an action in replevin, brought by the plaintiff 
against the defendants in the district court of Thayer 
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county to recover the possession of a stock-of goods. The 
answer is a general denial. On the trial of the cause 
the jury found a verdict in favor of the defendants, and 
that the value of the goods was the sum of $2,400, and 
judgment was rendered on the verdict. 

The testimony tends to show that on or about the 17th 
day of February, 1886, one Ellison had a chattel mort- 
gage or bill of sale on the defendants’ stock of goods, on 
which it is said there was due the sum of $1,800; that on 
that day the plaintiff made a proposition to the defendants 
to purchase the stock of goods subject to the mortgage for 
the sum of $2,470, including the mortgage. The excess 
over the $1,800 was to be paid to the defendant Brown on 
the delivery of the stock. ‘There was an arrangement be- 
tween the plaintiff and Ellison whereby the plaintiff was 
to satisfy the chattel mortgage, by conveying to Ellison 
certain real estate. On the morning of the day of the sale 
the sheriff levied certain executions on the goods to the 
amount of $252.79, and took possession of the goods. 
These on the same day were released, upon Ellison and 
the plaintiff entering into a written agreement to pay the 
amc:nt due in thirty days. This amount, on March 15th 
thereafter, was paid by Ellison. The testimony tends to 
show that there was some delay in the transfer of the deéds 
from the plaintiff to Ellison, and also that there was some — 
objection made to them by the plaintiff. On the 18th of 
February, 1886, the plaintiff gave Brown an order on 
Ellison for the payment of money, without specifying any 
sum. Brown presented the order to Ellison, who refused 
to pay the same unless there was a sum specified, therein. 
There seems fo have been some delay, either by accident 
or design, in making payment, and Ellison had been gar- 
nished in certain actions wherein Brown was ‘defendant, 
and wholly failed to pay the excess in his hands above the 
amount claimed in the garnishment proceedings. The de- 
fendant testifies that he never made an absolute delivery of 
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the goods to the plaintiff, or the key to the store in which 
they were situated; that the delivery was conditional upon 
his being paid the balance over and above the amount of 
the chattel mortgage, and that he has never been paid such 
sum, and therefore the contract is terminated. The plaint- 
iff testifies that the delivery was absolute, and that the 
balance would be paid as soon as the exact amount could 
be ascertained ; that, in fact, it had been tendered to the 
defendant, less the amount claimed on the garnishment 
proceedings, and that he had refused to receive it. The 
testimony also tends to show that the key of the store was 
delivered to a clerk of the plaintiff on the 18th of Febru- 
ary, 1886, and that on the next day the lock on the front 
door of the store was changed by the plaintiff. On the 19th 
both the plaintiff and defendant seem to have been in the 
store, although but few sales seem to have been made. On 
Sunday night, the 21st of February, 1886, the defendant 
Brown unlocked the front door of the store and again took 
full possession, and claimed to be the owner, and in the 
morning refused to admit the plaintiff into the store. 
Nothing seems to have been done for several days, but on 
the 4th of March, 1886, the plaintiff instituted this action. 
The sole question presented is the right of the plaintiff to 
the goods. - 
‘Lockwood, one of the defendants, testified : 

Q. Did you hear Jo. Albright say anything at any 

time in relation to his interest in the goods? 
- A. Yes; he told me Monday morning that he had no 
interest in it at all, that he was not outa dollar, and didn’t 
allow to have any interest, and that he would not take 
hold till Ellison turned the keys over to him. 

Q. What did he say about his deeds ? 

A. He said that he had the deeds in his possession, and 
the notes and mortgages, and that he was not going to turn 
them over till he got them. 

Q. What did he say, if anything, in relation to a final 
settlement with Ellison? 
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A. He said he wouldn’t have anything to do with the 
stock of goods till he finally settled with Ellison. 

Q. On what day was that? 

A. That was on Monday, the day Mr. Brown took 
possession. 

Q. Where was that? 

A. Mr, Albright was in the store, and I was near the 
back door. 

Q. Did you see him after that conversation? 

A. He came around and said he didn’t blame us, and 
that he had no interest in it, and didn’t care. He allowed 
to make Mr. Ellison turn the stock of goods to him, 

The plaintiff virtually admits this testimony is true. It 
is sought to connect the plaintiff with the chattel mortgage, 
or bill of sale, of Ellison on the goods in question, but the 
testimony fails to show that Ellison had taken possession 
under his chattel mortgage, or bill of sale, or that the 
plaintiff’s title is derived from that. Indeed, the character 
of the instrument is left in doubt, as it was neither intro- 
duced nor offered in evidence. The defendant claims that 
he had been paying Ellison five per cent a month. If such 
statement is true he may have a defense, at least in part, 
against the mortgage or other instrument possessed by 
Ellison. But those questions do not enter into this case. 

Objections are made to the instructions of the court, 
which were as follows: 

“The property in question was the property of the de- 
fendants on the 16th day of February, a.p. 1886, and in 
their possession, but plaintiff claims that the defendants 
sold and delivered the property to him unconditionally 
and absolutely, or that the property was sold to one Elli- 
son and delivered to plaintiff as a purchaser from Ellison, 
and that the property was unconditionally and absolutely 
delivered to him. Defendants claim that there was an 
agreement to sell, but that there was no delivery in fact, 
or if there was a delivery, it was coupled with the condi- 
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tion that the title should not pass until the purchase price 
as agreed upon was paid, and that the same was not paid, 
and that they rescinded the sale and retook possession of 
the property. 

“The burden of proof is upon the plaintiff to sustain 
the material allegations of his petition by a fair preponder- 
ance of the evidence. 

“Tt is a general rule of law that when goods are sold on 
condition of payment being made, or some other condition 
precedent being performed, before or on delivery, then an 
absolute and unconditional delivery of the goods, without 
requiring at the time of the delivery payment or perform- 
ance, would be a waiver of such payment or performance 
as a condition precedent, and a complete title would pass 
to the purchaser, provided that at the time of such deliv- 
ery it was the intent of the parties that it should be abso- 
lute and unconditional delivery. Though it is important, 
it is not absolutely imperative, that the vendor declare that 
he does not waive any condition of the sale at the time of 
a delivery to the vendee. The situation of the parties, the 
nature of the transaction, the presumptions of honest 
dealing, and like considerations may be taken into account 
in determining whether any of the conditions of the sale 
have been waived. 

“Tt is a rule of law that a sale and a delivery of goods, 
on condition that the property is not to vest until the pur- 
chase money is paid or secured, does not pass the title to 
the purchaser until] the condition is performed; and the 
vendor, in case the condition is not fulfilled, has a right to 
re-possess himself of the goods, both as against the vendee 
or one purchasing from such vendee with notice. When 
goods are delivered to the vendee the intention of the par- 
ties determines the interpretation to be given to the de- 
livery. 

“Tf, after a full consideration of all the evidence before 
you, you shall! firid that there was a delivery of the 
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goods in question, and that such delivery was absolute and 
unconditional, and was by the parties so intended, then the 
property vested in the plaintiff, and he should be entitled 
to recover. 

“Tf, on the other hand, you should find that there was 
a delivery to plaintiff of the goods. in question, but that 
such delivery was coupled with the condition that the 
property should not pass until the purchase price was paid, 
and that you further find that the purchase price as agreed 
upon was not paid, and that defendants repossessed them- 
selves of the property, then, as a matter of law, I charge 
you that then the conditions are not complied with on the 
part of the purchaser; if the seller has done all he agreed 
to do on his part, then the seller has a right to repossess 
himself of the property, and such repossession is a rescind- 
ing of the sale, and defendants would be entitled to recover. 

‘The parties have agreed that the value of the goods in 
controversy is twenty-four hundred dollars. 

“You are the judges of the credibility of each and every 
witness, and you should give’ the testimony of each and 
every witness such weight as, from all the facts and cir- 
‘cumstances in proof before you in this case, you shall deem 
the same entitled to ; it is your duty, if you can, to recon- 
cile the testimony of the witnesses, if there be any disa- 
greement between them, but if you cannot, then you must 
determine from all the evidence before you which of the 
witnesses is entitled to the greater credit. 

“Yn coming to any conclusion in this case you should be 
governed by the evidence introduced before you, and by 
that alone; disregard entirely any remarks by counsel not 
warranted by the evidence, if any such have been made. 

“Tf you find for the defendant, his damages will be the 
value of the goods in this case, $2,400, and interest thereon 
from the date of the replevin to the first day of this term 
of court, at the rate of seven per cent per annum.” 

These instructions are based upon the testimony, and 
there was no error in giving the same, 
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The plaintiff asked certain instructions based upon the 
theory of a waiver of payment on delivery of the property, 
but as there is no evidence of such waiver, they were right- 
fully refused. There is no error in the record, and the 
judgment is affirmed. 

This disposes of the questions before the court, but, as it 
is evident from the testimony that Ellison has a claim of 
some kind upon a portion or all of the goods, and as it 
would be unjust to require the plaintiff to pay the defend- 
ants the full value of the goods, and take them subject to 
Ellison’s claim, therefore Ellison will be permitted to inter- 
‘yene in the district court upon such terms as the court may 
deem just, and assert his rights, as against the defendants, 
to such portion of the money in controversy as the court 
shall find he is entitled to. And for that purpose the cause 
is remanded to the district court. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Watson R. Towne, PLAINTIFF IN ERROR, V. JOSEPH 
A. SPARKS ET AL., DEFENDANTS IN ERROR. 


1. Debtor and Creditor: FALSE REPRESENTATIONS BY 
DEBTOR: REPLEVIN: ESTOPPEL. S., being a merchant en- 
gaged in selling goods and supplies at T., W. R. T., who was an 
entire stranger to §., drove into the vicinity of T. a large band 
of sheep. Having no other known property or means, he ap- 
plied to S. for credit for goods and supplies. S., for the pur- 
‘pose of informing himself as to the desirableness of T. as a 
credit customer, asked him how many sheep he had. T. re- 
replied that he had brought thirty-odd hundred, that some of 
them belonged to B. & B., and twelve hundred of them were 
his own, which he was going to run out on his ranch. S. gave 
T. credit from that time on, for goods and supplies, for which a 
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judgment was rendered and a part of said sheep levied on. 
Thereupon T. replevied the sheep as the property of one L., 
who had farmed the same to him on shares for a term of years. 
Held, That T. is estopped to deny the truth of the representa- 
tion made by him to §. as to the ownership of the sheep, and 
that he caunot maintain replevin therefor. 


2. Replevin: GENERAL DENIAL: ESTOPPEL. In an action of 
replevin, Held, That evidence of matter in. estoppel may be 
given and availed of asa defense under a general denial and 
without being pleaded specially. 


3. The evidence examined, and Held, Sufficient to sustain the 
verdict. 


4. Judgment, in County Court: costs. The judgment in 
the county court, upon which the execution on which the levy 
‘was made was issued, having been for $490.43 and costs, the 
amount of costs not being shown in the record, nor the interest 
on the judgment computed, the finding of $539.20 is presumed 

. to be correct. 


5. Instructions complained of examined and upheld. 
' 6 Testimony contained in deposition objected to examined and 


sustained in part, and as to the residue, Held, Not reversible 
error. 


Error to the district cou:t for Cherry county. Tried 
below before Trrrany, J. 


W. H. Munger, for plaintiff in error. 


Plaintiff’s interest not subject to levy and sale upon 
execution.. Williams v. McGrade, 13 Minn., 174. Has- 
brouck v. Bouton, 60 Barb., 413. Maxwell Pl. and Pr., 
4th Ed., 582. Replevin proper. Wells on Replevin, 

"Secs. 97, 626, 644. Jackson v. Hubbard, 36 Conn., 10. 
Evidence insufficient to constitute estoppel. Grant v. 
Cropsey, 8 Neb., 208. Estoppel not available as a defense. 
B.& M. R. BR. Co. v. Harris, 8 Neb., 142. 


D. A. Holmes, for defendants in error, cited: Pence v. 
Arbuckle, 22 Minn., 420. Beebe v. Wilkinson, 30 Id., 
548. Stebbins v. Walker, 46 Mich., 6. 
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Coxe, J. 


This was an action of replevin brought in the district 
court of Cherry county by the plaintiff in error against 
the defendant in error, for certain cattle and sheep de- 
seribed in the pleadings. The plaintiff in the court below 
alleges in his petition that, “he has a special property in 
the following described goods and chattels, to-wit: Seven 
hundred and fifty head of sheep of various ages, as follows, 
by virtue of a written contract entered into with one Wil- 
liam E. Lee; that plaintiff, on or about the 25th. day of 
November, 1882, took possession of a flock of 1,200 sheep 
belonging to and the property of said Lee, by the terms 
of which contract plaintiff was to retain the possession and 
control of and care for said sheep fora term of four 
years from said date, all of said sheep and the increase 
thereof to remain the property of said Lee until the ex- 
piration of said term of years, and that said 750 head 
of sheep are a part of said flock, and the property of said 
Wm. E. Lee, and plaintiff is entitled to the immediate 
possession of the same, the value of which possession is 
$1,875. Also that he has a special property in the fol- 
lowing described, goods and chattels, to-wit:”’ describing 
ten head of neat cattle, “by virtue of a written contract en-— 
tered into with one R. W. Hyde, dated July 20, 1883, 
plaintiff took possession of said cows and others owned 
by said Hyde, and by the terms of said contract was to 
retain possession and control of and care for the same 
for a term of five years from the date of said con- 
tract, and plaintiff is entitled to the immediate posses- 
sion of the same, which possession is of the value of $350. 
Plaintiff further alleges that defendant wrongfully detains 
said goods and chattels from the possession of the plaintiff, 
and has wrongfully detained the same for thirteen days, 
to plaintiff’s damage in the sum of $100. Plaintiff further 
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alleges that said property was seized under a writ of exe- 
cution issued on a judgment rendered in favor of Joseph 
A. Sparks and against plaintiff, rendered in the county 
court of Cherry county on the 5th day of January, 1886, 
for goods sold and delivered,” etc. 

It appears from the record that the suit was originally 
commenced against James Connelly, sheriff, but upon ap- 
plication the defendants in error herein were substituted — 
defendants in the action. After being substituted as 
defendants, they answered in the action, admitting that at 
the time of the commencement of the suit the property 
described in said petition was in the custody of James 
Connelly, sheriff of “this” county, under and by virtue 
of an execution issued by the county court of said Cherry 
county, as set forth in the petition, and denying each and 
every other material allegation in said petition contained. 

There was a trial to a jury, with a verdict and ‘judg- 
ment for the defendants. The plaintiff brings the cause 
to this court on error. 

The following are the errors assigned : 

1. The verdict is nut sustained by sufficient evidence. 

2. The verdict is contrary to the evidence. 

3. Thecourt erred in admitting evidence on the part of 
the defendants which was objected to by plaintiff at the 
time, and to which rulings of the court admitting such 
evidence, the plaintiff duly excepted. 

4, Error in the assessment of damages, the same being 
too large. 

5. Errors of law occurring at the trial and excepted 
to by the plaintiff. 

6. The court erred in giving the fifth instruction 
given to the jury on the court’s own motion. 

7. The court erred in giving the sixth instruction. 

8. The court erred in giving the seventh instruction 
given by the court to thejury upon the court’s own motion. 

9. The court erred in giving instruction numbered 
three asked for on the part of the defendant. 

10 
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10. The court erred in overruling the motion for a new 
trial. 

The evidence tends to prove that some time in the fall 
of 1882 the plaintiff drove a band of some three thousand 
or more sheep, which had been driven from Oregon that 
year, into thé vicinity of Thatcher, in what is now Cherry 
county ; that plaintiff delivered a part of said sheep to 

“parties in the neighborhood to whom the same had been 
assigned, and the same being branded differently from 
those which he retained ; that he retained some thirteen or 
fourteen hundred of said sheep and placed them on his 
ranch in said neighborhood ; that at that time the defend- 
ants were engaged in the business of general merchants at 
Thatcher ; that the plaintiff being a stranger to them, ap- 
plied at their store at Thatcher for credit for goods and 
supplies ; that for the purpose of informing himself as to 
the desirableness of plaintiff as a credit customer, one of 
the firm of Sparks Brothers, the defendants, asked him 
how many sheep he had, and plaintiff replied that he had 
brought a certain number, believed by the witness to have 
been thirty odd hundred head, that there were some of 
those sheep which belonged to Baldwin & Bluit, and so 
many head of his own, witness thinks it was twelve 
hundred of his own, which he was going to run out on 
his ranch ; that on the strength of this statement defend- 
ants let the plaintiff have goods and extended him credit 
from that time on until] defendants were informed that 
plaintiff did not own the sheep. The evidence tends to 
prove that the said sheep did not belong to the plaintiff, 
but to William E. Lee, who had let the same to the 
plaintiff to keep on shares for the term of four years, the 
plaintiff to have one-half of the wool, and at the expiration 
of said term to make good to said Lee the old stock and 
the increase to be divided’between them share and share 
alike, and the term had not expired when the sheep were 
levied on by execution issued upon a judgment rendered 
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in favor of defendants against the plaintiff on notes given 
for the goods sold as above stated. 

For the purposes of the case before us, it may be con- 
ceded that the actual interest of the plaintiff in the said 
sheep was not subject to levy. It was claimed at the 
argument that the case would turn largely on the 
question of estoppel. Bigelow, in his work on Estoppel, 
at page 552, 4th Ed., presents the following analyses, un- 
der the sub-head of estoppel by conduct or ‘equitable. 
estoppel, and the general head of estoppel in pais. 

“1. There must have been a false representation or 
a concealment of material facts. 

“2, The representations must have been made with 
knowledge, actual or virtual, of the facts. 

“3. The party to whom it was made must have been 
ignorant, actually and permissibly, of the truth of the 
rnatter. 

“4, It must have been made with the intention, 
actually or virtual, that the other party should act upon it. 

“5, The other party must have been induced to act 
upon it.” 

The evidence in the case at bar, as believed and acted 
upon by. the jury, brings it within each of the above ele- 
ments. of estoppel. 

1. The statement that, after delivering to “Baldwin & 
Bluit their share of said: band of sheep, he had: twelve 
hundred “of his own, which. he was going to run out on 
his ranch,” was both a false representation and a conceal- 
ment of material facts. The object of the inquiry of Mr. ° 
Sparks, as must have been known to plaintiff, was to as- 
certain the pecuniary responsibility of the plaintiff} and. 
the band of sheep was the only visible property in his 
possession ; as appears from a view of all the evidence, the 
attention of: the parties was. directed: to it. So that any 
statement of. fact, or concealment of fact, as to the owner- 
ship of: the shcep .was material: ‘The statement: of’ plaintiff 
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that he had twelve hundred sheep of his own, was a false 
representation, and his failure to state, in that connection, 
that the sheep were owned by Lee, and that he was keep- 
ing them on shares, was a concealment of material facts. 

2. Plaintiff had actual knowledge of the facts concern- 
ing which said false statement and concealment were made. 
He knew that Lee owned the sheep, and that he, plaintiff, 
did not own them, in the sense of their furnishing him a 
basis for credit. 

38. The defendants had no knowledge of the ownership 
of the sheep, nor means of knowledge, other than that 
growing out of their possession by plaintiff. It does not 
appear that there was any person, or any source of knowl- 
edge, in that county or section of the state, from whom 
defendants could have derived true information as to the 
ownership of the sheep. Their ignorance of the truth or 
falsity of the statement of plaintiff was both actual and ~ 
permissible. 

4. There can be no doubt that plaintiff represented 
himself to be the owner of the sheep, with the intention 
that defendants should act upon such information, and give 
him credit for supplies. To doubt this would be to ignore 
the teachings of experience, and all knowledge of the mo- 
tives of men in their dealings and business relations with 
each other. , 

5. The testimony of defendant, Joseph A. Sparks, is 
direct and positive, that on the strength of the said state- 
ment of the plaintiff defendants extended to him the credit 
upon which the judgment was rendered, etc. This testi- 
mony is contradicted by no witness, nor by any fact or 
circumstance in the case. 

The conclusion is therefore irresistible, that the plaintiff 
is estopped to deny the ownership of the sheep. 

An objection is made to the consideration of the question 
of estoppel in this case, because it is not pleaded. While 
it cannot be denied that in general an estoppel, to be avail- 
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able, must be pleaded, I do not think that the rule applies 
to actions of replevin under our system. It is the settled 
law applicable to such cases, that under a general denial 
evidence may be admitted tending to prove the detention 
of the replevied goods to have been lawful. See Richard- 
son v. Steele, 9 Neb., 486. School Dist. v. Shoemaker 5 Id., 
36. Oreighton, Adm., v. Newton, Id., 100. Hedman v. 
Anderson, 8 Id., 180. Ferrell v. Humphrey, 12 Ohio R., 
118. Oaks v. Wyatt, 10 Id., 344. 

As to the second ‘assignment, it is only necessary to say 
that there was not only evidence sufficient to sustain the 
verdict on the question of estoppel, but that if it were 
necessary to pass upon the weight of the evidence, upon 
the points necessary to establish such estoppel, it is clearly 
on the side of the defendants. 

The th'rd assignment is too indefinite to admit of an 
examination. : 

The fourth assignment not being insisted on at the argu- 
ment, nor in the brief, it need not be considered. How- 
ever, the judgment in the county court in favor of the 
defendants here, and against the plaintiff, was for $490.43 
and costs, the amount of which does not appear in the rec- 
ord; the value of the possession of defendants in the 
property replevied was found by the jury at $539.24, be- 
ing $48.81 more than the judgment; that that amount is 
covered by the interest on the judgment, costs taxed in that 
case, and increase costs on’ the execution at the date of the 
commencement of the action of replevin, in the absence of 

data from which to make a calculation, will be presumed. 
' ‘The fifth assignment, failing to point out the error of 
law occurring at the trial, upon which it is based, cannot 
be considered. 

The sixth error is based upon the following instruction 
given by the court upon its own motion: “5. You are 
instructed that if a bailee of property hold himself out to - 
be the absolute owner -of the property, and for the purpose 
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of obtaining credit falsely represented himself to be such 
owner, and by such representations obtained the credit 
which was the basis of the judgment on which the execu- 
cution was issned, he is estopped from setting up a bailee- 
ship to defeat such execution.” This instruction, I believe, 
fairly expresses the law of estoppel as applicable to the 
evidence in the case, as we have seen, and hence is not 
objectionable. 

The seventh assignment is based upon the following in- 
struction given by the court, also on its owu motion: “6. 
You are instructed that to constitute an estoppel, it must 
be found from the evidence that the plaintiff falsely repre- 
sented to the defendants that he was the owner of the prop- 
erty in question, for the purpose of obtaining ‘the credit 
which was the foundation of the judgment, and it must 
further appear from the evidence that the defendants be- 
lieved such representations to be true, and relied upon them 
in giving such credit.” This instruction is merely a repe- 
tition of the preceding one in somewhat different language, 
and is as favorable to the plaintiff as the evidence in the 

case would admit of. 
' The eighth assignment is based upon the seventh in- 
struction, also given by the court on its own motion, to- 
wit: “7. You are instructed in this case, if you find for 
the defendants you will assess them their adequate dam- 
ages, which in this case would be the amount of the judg- 
ment on which the execution was issued, which in this case 
is admitted to be $539.24.” The only possible objection 
to this instruction, which could arise, is as to whether it 
was admitted by the plaintiff, or not, that the amount of 
the judgment was as stated; and whether it was or not, it 
does not appear that the plaintiff was prejudiced by the 
instruction as given, for we have already seen that the 
amount of the judgment, interest thereon, together with 
the costs of suit and increased costs on the execution, must 
have amounted to about thatsum. And the plaintiff him- 


JANUARY TERM, 1888. 161 


Towne vy. Sparks. 


self testified, on his cross-examination, that the sheep lev- 
ied on were worth $875. 

The ninth assignment is based upon the giving of the 
third instruction asked for by the defendants, as follows: 
“Possession is prima facie evidence of title to personal 
property, and when such possession is coupled with other 
acts of ownership exercised for a term of years, it becomes 
conclusive, as to innocent purchasers or creditors in good 
faith without notice, who have extended credit on the faith 
of such ownership.” The objection urged to this instruc- 
tion is, that it was not based upon the evidence in the 
case, that there was no evidence of other acts of ownership 
by the plaintiff of the property in question, and that it 
left the jury to infer other acts of ownership not in the 
evidence. But the evidence does tend to prove acts of 
ownership on the part of plaintiff in reference to the band 
of sheep, other than mere possession. Of this character 
is the evidence of his declarations to J. A. Sparks, and of 
his statement to Hyde, and the evidence of his slaughter- 
ing, and marketing mutton, from said band of sheep: 
This evidence, however slight, is sufficient, to my mind, to 
save the instruction, which is admitted to contain only 
correct principles of law, abstractly considered, from the 
objection made, 

Upon the trial, the deposition of Richard W. Hyde was 
offered in evidence by the defendants. The following 
questions were objected to by the plaintiff, as incompetent, 
irrelevant, and immaterial, which objections were over- 
ruled. The witness had already answered, over like ob- 
jections, ‘that defendant told him that he had 1,400 or 
1,600 sheep on his ranch. Witness supposed they were 
his. 

. Q. You may state, particularly, what was the reason 
and cause of this conversation with reference to said sheep? 

A. Well, I was talking to and giving Mr. Towne my 
cattle for five years, and I asked Mr. Towne how he was 
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financially fixed to provide for those cattle. He told me 
that his wool crop and mutton crop provided for his fam- 
ily, and would be sufficient to provide for the cattle. 

Q. Do I understand you to mean that what Towne told 
you with reference to his having these sheep, and being able 
to provide means by the sale of wool and mutton, caused 
you to trust him with your cattle? 

A. Yes,sir. It was just the cause of my letting him 
have the cattle. 

Before this deposition was offered in evidence, the 
plaintiff had offered testimony to prove that the sheep were 
generally understood in the community to be the prop- 
erty of Lee, and not of plaintiff, and that plaintiff had so 
stated to the witnesses. As tending to rebut thisevidence, 
it was probably admissible to prove that he had held out 
to the witness, Hyde, that the sheep belonged to him. As 
to the last question, while I doubt the propriety: of its ad- 
mission as a strict question of law, I-am not prepared to 
say that it is reversible error. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 5 


W. W. WaRDELL ET AL. PLAINTIFFS IN ERROR, VS. 
ANNIE B. McCoNNELL, DEFENDANT IN ERROR. 


1. Liquor Selling: LIABILITY oF LIQUOR SELLERS, Persons 
licensed to sel] intoxicating liquors are jointly and severally 
liable for all damages resulting from their traffic, and actions 
may be maintained sgainst them jointly for all damages to 
which they have contributed by the sale of liquors. 


LIABILITY OF PRINCIPAL AND SUBETIES ON LICENSE 
BONDS. Principals and their sureties upon license bonds are 
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liable to an action for damages jointly with the principals and 
sureties upon other bonds of a like character, where all the 
principals have contributed to the same injury by the sale of 
intoxicating liquors. 


N 


LIABILITY OF SURETIES. The sureties upon the bond 
of alicensed vendor of intoxicating liquors are liable, not only 
for the damages resulting directly from the acts of their princi- 
pals, but for all damages to which such acts contribute. ‘And 
where, during the existence of a license based upon such bond, 
the principal sells intoxicating liquors to one who is disqual- 
ified to earn a support for his family, by reason of his intoxica- 
tion, the liability of the surety attaches and continues through- 
out the period of such -disqualification, whether the same 
terminates during the license year or continues for a longer 
time. 


3 SUIT BY MARRIED WOMAN, ‘Where amarried 
woman sues upon license bonds for loss of support for herself 
and children, occasioned by the disqualification of the husband 
to earn such support by reason of his intoxication, she does not 
sue in the capacity of a guardian or next friend for her chil- 
dren, but the action may be maintained by her in her owu - 
name and right, and the damages, when collected, must be paid 
to her to be used as she may see proper for the maintenance of 
herself and children. In such action she may join her children 
with her, or she may prosecute the suit in her own name for the 
whole damage, as she may elect, it being shown by her petition 
that she has such children who are deprived of their means of 
snpport by reason of the disqualification of the father or person 
upon whom such support devolves. 


Error to the district court for Richardson county. 
Tried below before Broapy, J. 


Reavis & Gilman, for plaintiffs in error, cited : People 
v. Buster, 11 Cal., 215. Pomeroy’s Legal Remedies, Sec. 
390. Smith’s Leading Cases, 584. Roose v. Perkins, 9 
Neb., 311. , 


Frank Martin (E. W. Thomas with him), for defendant 
in error, cited: Roose v. Perkins, 9 Neb., 304. King v. 
Bell, 18 Id., 409. Kerkow v. Bauer, 151d., 150, Buck- 
master v. McElroy, 20 Id., 557. 
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Reese, Ca. J. 


This was an action against plaintiffs in error for damages 
resulting to defendant in error and her child ‘from loss of 
support by reason of the intoxication of her husband. The 
suit was brought upon the several bonds of those whom, it 
was alleged, had sold plaintiff’s husband intoxicating 
liquors, and with them were joined their- sureties upon 
their bonds, Separate answers were filed by the sureties 
on each bond, and by which, among others, they presented 
the defense of a misjoinder of causes of action, and a mis- 
joinder of parties defendant. The allegations of the peti- 
tion were denied, except as to the execution of the ‘several 
bonds declared upon, and it was alleged that defendant in 
error contributed to the production of the intoxication of 
her husband by purchasing for, and furnishing to him, in- 
toxicating liquors, and by directing and procuring others 
to do so, and also by drinking with him the liquors fur- 
nished. The reply was a general denial of all the allega- 
tions contained in the answers. 

The time during which defendant in error alleges she 
was deprived of support by the intoxication of her husband, 
who was a physician and surgeon, is alleged to have been 
during the years 1883, 1884, and 1885. 

Among others, the trial court gave to the jury an in- 
struction to the effect that if defendant in error assisted in 
keeping her husband intoxicated, by encouraging and in- 
fluencing him to drink liquors which intoxicated him, this 
would defeat her right to recover in her own behalf, and 
her recovery would be limited to the damages resulting 
from the loss of support for her child. There is no ques- 
tion presented as to whether this instruction was correct 
or incorrect, but under the recent decision of this court in 
Buckmaster v. McElroy, 20 Neb., 557, its soundness may 
well be doubted, 
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The verdict of ‘the jury ‘was both general and special, 
and is here copied in full, omitting title and other formal 
parts : 

“We, the jury in this’case, being duly impaneled and 
sworn, and affirmed, do find and say— 

“1, That said defendants did, each and every one, ex- 
cept the hereinaftér mentioned, lay themselves liable by 
selling plaintiff’s husband intoxicating drinks. 

“2. That we do find damages for Anna B. McConnell, 
as representative for her child Willie, in the sum of eight 
hundred dollars, but to Anna B. McConnell, in her own 
behalf, nothing. 

“*3, That we find according to the evidence that the 
‘above named amount shall be paid by the said defendants, 
as follows, to-wit: W. W. Wardell and his sureties, viz., 
Cresentia Goehling, J. F. Gardner, J. C. Stump, S. M. 
Saylor, P. W. Birkhouser, for the fiscal year commencing 
May, 1883, and ending May, 1884, damages in the sum of 
$200; also, W. W. Wardell and his sureties, P. W. Birk- 
houser, 8. M. Saylor, Cresentia Goehling, for the fiscal year 
commencitig May, 1884, and-ending May 4, 1885, damages 
in the sum of $200; also, John Gunn and Martin Goeh- 
ling, as the firm of Gunn & Goehling, and their sureéties, 
Cresentia Goehling, Louis Statder, John Statder, Peter 
Luginbell, John Kutler, for the fiscal year commencing 
May 4, 1884, and ending May 4, 1885, damages in the 
sum of $300; also, Jamés Cottier and his sureties, Alf. 
Stump and Charles L. Frederick, for the fiscal year com- 
mencing May, 1883, to May 4, 1884, damages in the sum 
of $100. 

“4, That Cresentia Goehling, as principal defendant, no 
cause of action.” 


SPECIAL FINDINGS. 


“Was J. B. McConnell disqualified by intemperance 
from earning a support for his family for the period of 
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three years immediately preceding September 17, 1884? 
Answer, Yes. 

“Has any of the defendants given or sold to J. B. Mc- 
Connell intoxicating drinks during the period of such dis- 
qualification? Answer. Yes. 

“Which of them, and during what years? Answer. W. 
W. Wardell and his sureties, for the year 1883 and 1884; 
Gunn & Goehling and their sureties, for the year 1884 
and 1885; James Cottier and his sureties, for the year 
1883 and 1884. 

“Did plaintiff by her own fault contribute to the intox- 
ication of her husband, and of which she complains. 
Answer. a 

A joint motion for a new trial was filed by all the un- 
successful defendants, which ‘was overruled upon defend- 
ant in error entering a remittitur of $300, the damages 
being held excessive to that extent. Judgment was then 
rendered against all the plaintiffs in error for the sum of 
_ $500, without reference to the apportionment made by the 
jury in their verdict. 

The apportionment of damages by the verdict of the 
jury was made by the direction of the court in its instruc- 
tions. But as the final judgment was rendered without 
reference to such apportionment, no further attention need 
be given to that part of the case. 

There are two questions involved in this case. The first 
to which our attention will be given, is as to the right of 
defendant in error to maintain a joint action against the ° 
principals and their several sureties. This also involves 
the right to maintain suit against principals and their 
sureties upon bonds executed in different years. As is 
shown by the verdict of the jury, the husband of plaintiff 
in error was disqualified from earning a support for his 
family for a period of three years immediately preceding 
September 17, 1884. That during this time, W. W. 
Wardell, Gunn & Goehling, and James Cottier contrib- 
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uted to the disqualification, by the sale of liquors to 
him. 

Upon our first examination of the case, we were inclined 
to believe that the action in the form in which it was 
brought could not be maintained, as it is a well-established 
rule, applicable generally to principals and their sureties, 
that the sureties can only be held liable for the default or 
miscarriage of their own principals, and not for the actions 
of others, for whose conduct they were in no way bound. 
But upon more mature reflection we are forced to the con- 
clusion that this principle has no application to the case at 
bar. 

By section 15 of chapter 50 of the Compiled Statutes of 
1887, it is provided that the person licensed shall pay all 
damages that others may sustain in consequence of his 
traffic in liquors. By section 16 of the same chapter, it is 
made lawful for any married woman, or other person at 
her request, to institute and maintain, in her own name, a 
suit on the bond, required by the act, for all damages sus- 
tained by herself and children, on account of such traffic, 
And by section 18 it is provided that in an action brought 
for damages by a married woman, whose support legally 
devolves upon a person disqualified by intemperance from 
earning the same, it shall only be necessary to prove that 
the defendant has given or sold intoxicating drinks to the 
person disqualified, during the period of such disqualifica- 
tion. 

This, I think, clearly implies, and indeed expressly pro- 
vides, that in order to hold a licensed person liable on his 
bond, it is only necessary to prove that he sold intoxi- 
cating drinks to the person disqualified, during the time 
of his inability to provide for his family. If such sale is 
made, the person making it is not only liable for the actual 
results of that sale, but liable for all damages growing out 
of the disqualification, without reference to the length of 
time through which it may continue. Therefore, if War- 
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dell, in the year 1883, sold intoxicating liquors to McCon- 
nell, during the time of his disqualification, he is not only 
liable by that sale for the damages sustained by defendant 
in error during. that year, but through the whole time of 
the disqualification, which by the verdict of the jury ex- 
tended through three years immediately preceding Septem- 
ber 17,1884. Not only would Wardell be liable, but his 
sureties would be equally so. 

There can be no.apportionment of the damages among 
the. different. defendants. If they. are liable at all, they 
are liable for. the whole term of the disqualification; pro- 
vided, that during that time the principal, while held by 
the bond signed by his sureties, contributed to the dis- 
qualification, by the sale of intoxicating drinks. Roose v. 
Perkins, 9.Neb., 304. MceClay v. Worrall, 18 Id., 49. If 
the disqualification terminated with the end of ‘the license 
year, the further liability of ‘the principal and:his sureties 
would bethus ended. Butif it- continued, without any in- 
termission, for a longer period, the liability must also be 
held to continue with it. This being true, not only the 
principals, but with them their sureties, would be liable 
for, the whole damage, without reference to its duration, 
The liability of the principals is joint and several. They 
may be sued singly or jointly. This liability, in cases 
like the one at bar, grows out of the trust imposed by their 
license. This license depends upon the bond for its valid- 
ity. The obligation of the principals being joint, it must 
necessarily follow that the obligation of the sureties is 
equally so—so long as the principals contribute to the in- 
jury complained of in the plaintiff’s petition. 

By the force of the chapter under consideration, every 
person who signs a bond for a seller of intoxicating drinks, 
becomes not only responsible for the acts of his principal, 
during the time of the existence of such bond, but also for 
the results of such acts, however long they may continue, 
If other persons contribute to the disqualification, and 
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thereby become equally liable with his principal, it is no 
affair of his, and his liability will not be in the least dimin- 
ished. MeClay v. Worrall, supra. Such being the case, 
it necessarily follows that thesigner of the bond fora 
dealer in. intoxicating liquors becomes not only a surety 
for the damages growing out of the immediate acts of his 
principal, but also, in effect, a surety for every other liquor 
seller sued with his principal, who may participate with 
him in producing the disqualification of a married man to 
support his family, so long as his principal and other 
licensed persons contribute to the same disqualification. 
There is no reason, therefore, why the plaintiffs in error 
were not properly joined in the action. 

We recognize this as a radical departure from the gen- 
eral law governing principals and sureties, but that it is 
in accordance with. the provisions of the chapter referred 
to, we entertain no doubt. We are unable to find any 
cases decided by this, or any other court, which bear di- 
rectly upon this point, for the reason that we are confined 
to the condition of our own statute, which is unlike that 
of any other state in many of its provisions. 

The next question presented.is, as to the right of defend- 
ant.in error to maintain the action, the jury having found 
that she was entitled: to no relief, owing, doubtless, to the 
testimony given by some of the witnesses, that she had 
contributed to the production of the disqualification of her 
husband, by furnishing and permitting others to furnish 
to him intoxicating liquors. As we have before said, it 
may well be doubted whether any action on the part of 
the wife could. work. an estoppel as against her and pre- 
vent the maintenance of an action by her in her own be- 
half. But that question is not. before us, except so far as_ 
it may incidentally arise in the discussion of the question 
inhand. The statute permits the wife, or any other person 
by her.request, to institute and maintain, in her name, a suit 
on.the. bond of a liquor seller for all damages sustained 
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by herself and children, and the money, when collected, 
shall be paid over for the use of herself and children. 
The petition of defendant in error contains no reference to 
her children, except the allegation that John B. McCon- 
nell and defendant in error “ were joined in marriage and 
have lived together as man and wife, and as the fruit of 
the said marriage they have had born unto them one child, 
a boy, Willie, who is now of the age of two and one-half 
years; that at the time of said marriage, said J. B. Mc- 
Connell was a practicing physician, with a good education 
and well fitted by study and experience to discharge all 
the duties of his profession asa surgeon and doctor of 
medicine, and he still is of abundant experience and edu- 
cation to discharge all of the duties of said profession, and 
earn large amounts of money for the support of himself 
and said family, when he is not disqualified by the exces- 
sive use of intoxicating liquors.” 

It is contended by plaintiffs in error that the jury found 
for a person not a party to the action, and that such find- 
ing cannot support the judgment. They insist that the 
plaintiffs must unite in instituting the suit, or the action 
will only be on the part of the one who brings it, and that 
judgment can be rendered only in favor of such person. 
In this connection, we are cited to Roose v. Perkins, 9 
Neb., 311, where it is said that there could be no objection 
to all of those legally entitled to support, joining in an 
action ; that so long as those entitled to such support con- - 
stitute one family, they may unite in bringing an action. 
The case cited was decided prior to the enactment of the 
present law governing the sale of intoxicating liquors, but 
section 16 of the present law is almost identical with sec- 
tion 577 of the General Statutes of 1873, which was in 
force at the time of the decision referred to. In this re- 
pect we adhere to that decision, that the action may be 
brought, if desired, in the name of the wife and children, 
but we find nothing in the act now in force requiring it. 
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The section is specific, and provides that the married 
woman may institute in her own name a suit on the bond 
for all damages sustained by herself and children; and 
while it is permissible to bring such suit in the name of 
all, we find nothing in the statute requiring it, but rather, 
the plain letter of the law, that an action may be brought 
in the name of the mother alone. She does not sue as 
guardian or next friend. The money, when collected, 
should be paid to her, for the use of herself and children. 
Unless it should appear that, for some reason, not men- 
tioned in the act—such as incompetency or incapacity—she 
would not be a suitable person to provide for the support 
of the family, she is entitled to collect all the damages for 
herself, and children; by an action in her own. name, and 
to receive the same in her own right, when collected. 

The only error that we can discover in this case is, that 
the jury, perhaps by reason of the misdirection of the 
_ court, limited her recovery to what would, in their opinion, 
be the damages to the child, by reason of the loss of sup- 
port, when the recovery should have been for the damages 
sustained by herself and child. But this would not call 
. for a reyersal of the judgment. We have carefully read 
the very able briefs presented by counsel, for plaintiffs in 
error, and were it not for the provisions of our statute, 
which must control, we would not hesitate to adopt the 
view contended for by them. But as we view it, the case 
must be decided alone with reference to the statute. This 
being true, we think the judgment of the district court 
must stand, It is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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Wriu1am J. BrounTy, AS ADMINISTRATOR OF THE 
ESTATE OF GUNDER HAMERE, DECEASED, PLAINT- 
IFF IN ERROR, V. W. B. Danrets, H. M. Bronson, 
J. D. Hamritoy, C. M. anp L. J. McCormicg, 
DEFENDANTS IN ERROR. 


Appeal from County Court: MOTION To DISMISS ON GROUND 
OF NO JUDGMENT: LIABILITY ON APPEAL BOND. A insti- 
tuted an action in replevin in the county court, against B, 
for the possession of certain property. The cause was tried: to 
the court, and the court found as a matter of fact, “that the 
right of property and the possession of said property when this 
action was commenced was in the plaintiff, and assessed his 
damages in the premises at $35.’ No judgment was rendered 
upon this finding. B filed an undertaking with the county 
judge for an appeal to the district court. The cause being cer- 
tified to that court, A appeared and moved to dismiss the 
appeal, for the reason that no judgment had been entered in 
the county court from which an appeal could be taken. His 
motion was sustained and the appeal dismissed. Held, That 
no action could be maintained upon the appeal bond for the 
reason that there was no judgment rendered in the county 
court, and that the attempted appeal was void and the appeal 
bond a nullity. : 


Error to the district court for Boone county. Tried 
below before Harrison, J. 


Allen & Robinson, for plaintiff in error, cited cases 
referred to in the opinion. 


Eugene Montgomery, for defendants in error. 
REEsE, Cu. J. 


This was an action upon an appeal bond. From the 
record before us it appears that an appeal bond was filed 
in the county court of Boone county, in an action before 
that time pending, wherein Gunder J. Hamere was plaint- 
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iff and W. B. Daniels was defendant. The action was in 
replevin, A trial was had to the court, which resulted in 
-@ finding in favor of the plaintiff in the action. The entry 
in the county court as to the termination of the cause is as 
follows: 

“Plaintiff called his witnesses, A. Lousen, Gottfeld 
Hauelson, Andrew Gullikson, Lary Bary, F. J. Cooney, 
and himself, who were sworn. The defendant produced 
no testimony in the case, whereupon, after having duly 
considered ihe evidence offered by plaintiff, the court finds 
that the right to the property and right to possession of 
said property, when this action was commenced, was in the 
plaintiff, and assess his damages in the premises at the sum 
of $35, and also his costs herein expended, taxed at $9.20.” 

Soon thereafter the defendant in the action filed an ap- 
peal bond, in the usual form, with sureties approved by 
the county judge. The cause was certified to the district 
court, as in cases of appeal, where the plaintiff appeared 
and moved to dismiss the appeal, upon the ground that no 
judgment had been rendered in the county court. This 
motion was sustained and the appeal dismissed. 

The plaintiff then commenced this action upon the ap- . 
peal bond, whereby he sought to recover of the sureties 
thereon the amount of his alleged judgment in the county 
court. The cause was tried to the district court without 
the intervention of a jury, which resulted in a finding and 
judgment in favor of defendant. 

The petition was in the usual form. The answer con- 
sists of a general denial of the allegations not admitted, an 
admission of the execution of the undertaking set up in 
the petition, and an allegation that the original suit or ap- 
peal was dismissed upon the motion of plaintiff upon the 
ground that there was no judgment rendered in the county 
court from which an appeal could be had, and that at the 
time of filing the appeal bond, and until the motion to 
dismiss the appeal, defendants were ignorant of the fact 
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that there was no judgment rendered against plaintiff in 

- the county court. 

-The questions presented by this record are: First, Was 

- there a judgment rendered in the-county.court? and Second, 
If not, would that fact constitute a defense in this action? 

As to the first question, we think there.can be no doubt, 
A judgment is defined to be, “A final determination of the 
rights of the parties in an action.” Civil code, Sec. 428. 

In this case there is simply a finding of fact as to the 
ownership of the property and the assessment of damages. 

Section 1041 of the civil code provides, that in all 

. cases where the property has been delivered to plaintiff, 
where the jury shall find for the plaintiff on trial an award 
of damages, they shall assess adequate damages to the 
plaintiff for the illegal detention of the property, for which, 
with the costs of suit, the justice of the peace shall render 
judgment against the defendant. 

' In the proceedings now under consideration, we find 
that the county judge in effect rendered the finding .and 
verdict: upon the facts, similar to whatis required of a jury 
in a similar case. Nothing more can be claimed for it. 
This being done, it then remained for the county court to 
render judgment against the defendant, which was not 
done. A finding of fact is not a judgment. There being 
no judgment from which an appeal could be taken, it would 
seem to beclearly apparent that the appeal bond or under- 
taking referred to was a nullity, and that the decision of 
the district court thereon was correct. 

It is insisted by plaintiff in error, that the cases of 
Gudtiner v. Kilpatrick, 14 Neb., 347, and Adams v. Thomp- 
son, 18 Id., 541, are in point and virtually decide this 
case in his favor. To this we cannot agree. There was 

“no question as to the sufficiency of the judgment from 

which the appeal was taken in either of the cases named, 

In the former case it was insisted that notwithstanding the 

judgment was given, yet it was one from which no appeal 
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could be taken, the judgment having been rendered by de- 
fault and in the absence of the defendant in the action. It 
was sail by Judge Coss, in writing the opinion: “To 
allow the defendant to set up and prove these facts to 
counteract his own recognizance, would be to allow him to 
obtain a delay in the issuing of the execution upon the 
judgment rendered by the justice, and when the delay had 
been obtained insist that the recognizance which procured 
it created no legal obligation.” 

In the latter case it was held that the defendant was 
“estopped to deny that an appeal had been taken, in con- 
travention of his undertaking executed in conformity to 
the statute for the purpose of perfecting an appeal, although 
the same was filed with the justice of the peace after the 
limitation of the time allowed for that purpose.” 

It is said by the same writer: “The purpose and object 
of an appeal in judicial proceedings is generally twofold: 
First, to enable the losing party to obtain a new trial in 
a higher court, and thereby possibly escape what he, con- 
ceiyes to be an unjust judgment; and second, to stay the 
issuance of an execution against: him. Hence, it cannot 
generally ‘be said that when an appellant fails.to obtain a 
new trial, and fails inthe whole object and purpose of his, 
appeal, that he. has not enjoyed the benefit.of the: stay of 
exccution.”. © 

In the case at bar no execntion could haye been issued. 
or enforced upon.the finding of, the -county-court.. The 
plaintiff in that action was not entitled to:an,execution 
thereon. So. far as his ability to enforce the judgment 
was concerned, he lost no-rights by: the alleged appeal if 
he had no judgment from which an appeal could be taken.. 

Tt is clear that the: judgment of the district court, was 
correct, and it is therefore affirmed. 


JUDGMENT AFFIRMED. 


- Tue. other judges.concur, 
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THE STATE, EX REL. 8. H. SORNBORGER, PLAINTIFF IN 
ERROR, Vv. J. B. Wart, CoroneR OF ANTELOPE 
COUNTY, DEFENDANT IN ERROR. 


Replevin: SUFFICIENCY OF UNDERTAKING. A coroner, sheriff, 
or constable having served an order of replevin of personal prop- 
erty, under the provisions of chapter XI. of title XXX. of the 
civil code, is not bound to reveive or accept as sufficient an un- 
dertaking as provided for by section 1037 of said code, unless 
the same is executed by one or more sufficient sureties who are 
residents of the county in which the action is pending. 


Error to the district court for Antelope county. Tried 
below before Tirrany, J. 


Bell & Sornborger, for plaintiff in error. 
Jackson & Jones, for defendant in error. 
Coss, J. 


The plaintiff in error applied to the Hon. F. B. Tiffany, 
judge of the district court of Antelope county, for a writ 
of mandamus to J. B. Wait, coroner of said county, com- 
manding him to forthwith return certain goods and chat- 
tels to the plaintiff; “that if the same is not in his possession 
that he forthwith repossess himself of the same wherever 
the same may be found and return the same to the relator,” 
or that he appear before the said judge at Ainsworth, 
in Brown county, on the 12th day of May, 1885, at 10 
o’clock in the forenoon, to show cause why he refuses so 
to do. 

The respondent filed in the district court of Antelope 
county, as a return to said alternative mandamus, an an- 
swer, setting up several defenses to a peremptory manda~ 
mus. The cause came on to trial before the said judge at 
the May term of said court for Antelope county, and upon 
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such trial the said court found that the writ ought to be 
denied, and thereupon adjudged that the peremptory writ 
be denied. The cause is brought to this court on error by 
the relator, and the denial of such peremptory writ is 
assigned as error. 

It appears from the bill of exceptions that the respondent 
is the coroner of Antelope county; that an order of re- 
plevin was issued by a justice of the peace of said county 
in an action wherein the relator—plaintiff in error herein 
—was plaintiff, and M. B. Huffman, sheriff of said county, 
and others, were defendants. The chattels described in 
said order of replevin were seized by the said coroner. An 
undertaking in replevin was presented by said plaintiff to 
said coroner, which undertaking was signed by said plaint- 
iff as principal, and certain citizens and residents of 
Saunders county as sureties. The said recognizance was 
objected to by the defendants in said action, and thereupon 
the said coroner refused to approve it. Thereupon the 
plaintiff took the recognizance away, and the coroner re- 
turned the property to the defendants. 

It appears to be conceded that the three principal sure- 
ties to the recognizance, and whose responsibility is insisted 
upon, were not at any time before the said coroner, or at 
all in Antelope county, but had signed the recugnizance in 
blank, some time previously, at their homes in Saunders 
county, and delivered the same to the plaintiff to be filled 
up by him and used as occasion might require. After the 
refusal of the coroner to approve the undertaking, or bond, 
as it is'called in the testimony, plaintiff caused a notice to 
be served on Mr. Jackson, attorney for defendants, that 
the sureties, W. H. Dickenson, John Steen, and H. H. 
Dorsey, would, on the 25th day of April, 1885, at 4 
o’clock in the afternoon, justify as sureties on said recog- 
nizance before Hon. Geo. I. Wright, county judge of 
Saunders county; that on the day and at the hour above 
named, the said sureties appeared before said county judge 


. 
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and duly justified; that on the 27th day of April said 
recognizance, duly justified as aforesaid, was filed with the 
justice of the peace who issued said order of replevin, and 
thereupon the said plaintiff notified said coroner that said 
sureties had justified, and that said recognizance had been 
filed with said justice, and demanded the said replevied 
chattels of the coroner, which he having already returned 
to one of the defendants, was refused. 

There are several questions raised by the answer of the 
respondent, and discussed in the brief of relator—plaintiff 
in error. But we think the case turns upon a question, or 
rather two questions, not specifically discussed in the brief, 
to-wit: Whether it was obligatory upon, or even permis- 
sible to, the coroner to accept as security in the recogni- 
zance, persons not citizens of, nor residents in, the county ; 
and second, were the defendants bound by a notice that 
the sureties would appear before an officer of another 
county, at a place in such other county, for the purpose of 
jnstifying as to their responsibility ? 

While it may be admitted that -there is no provision of 
statute directly bearing on either of these points, yet I 
think they must both be answered in the negative. 

Proceedings for the replevin of property in justices’ 
courts are provided ‘for by chapter XI. of title XXX. 
of, the Civil Code. Section 1037 of said chapter pro- 
_ vides that, “the officer shall not deliver to the plaintiff, 
his agent, or attorney, the property so taken until there 
has been executed by one or more sufficient sureties of the 
plaintiff, a written undertaking to the defendant, in at 
least double the value of the property taken, but in no 
case less than fifty dollars, to the effect that the plaintiff 
shall duly prosecute the action and pay all costs and dam- 
ages which may be awarded against him.” 

Section 1040 provides that, “If the undertaking required 
by section one thousand and thirty-seven be not given 
within twenty-four hours from the taking of the property 
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under said.order, the officer shall return the property to 


the defendant. And if the officer deliver any property so 


taken to the plaintiff, his agent, or attorney, or keep the’ 


same from the defendant without taking such security 
within the time aforesaid, or if he take insuflicient security, 
he shall be liable to the defendant § in damages.” 

There is no provision in this chapter for notice by the 
defendant to the officer that he excepts to the sufficiency 
of the security, or for the justifying of such security. But 
for the purposes of this case it may be conceded that in 


the absence of such provisions, expressly applicable to’ 


cases in justices’ courts, that chapter 1 of title VIII. may 
be invoked for such purpose. 

Section 189 provides that when the defendant excepts, 
the sureties must justify upon notice as bail on arrest. 
The provisions for arrest and bail are now repealed, but 
may be found in chapter 1, title VITI., Comp. Stats. of 
1885. 


Section 164 of that chapter provided that bail might be. 


given: by the defendant on his arrest, or at any time after- 
wards before judgment, by causing one or more sufficient 
bail to execute a written undertaking to the plaintiff, in 
the presence of the sheriff, to the effect that, if judgment 
“shall be rendered in the action against the defendant he 
will render himself amenable to the process of the court 
thereon,” etc., and section 165 provided that, “the plaint- 
iff or his attorney may object to the bail for insufficiency, 
at any time within ten days after the undertaking of the 
bail has been given; within such time he shall serve upon 
the sheriff a written notice that he does not accept the bail, 
or he shall be deemed to have accepted it, and the sheriff 
shall be exonerated from liability. When the undertaking 


is given after the*return of the order of arrest, the plain- 


tiff shall have notice thereof.” 
Section 166 provided that,“On the receipt of sich notice 
the sheriff or defendant may, within ten days thereafter, 
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give to the plaintiff, or his attorney, notice, in writing, of 
the justification of the same or other bail, before a judge, 
or clerk of the court in which the action is brought, a 
probate judge, or justice of the peace, at a specified time 
and place; the time to be not less than five nor more than 
ten days thereafter,” etc. 

It is worthy of notice that by a provision of this chap- 
ter an order of arrest could be issued only to the county 
in which the action was brought ; also that the provisions 
for exceptions and justification apply only to cases where 
the sheriff had already accepted the bail, and not for the 
purpose of compelling him to accept it, and the effect of a 
failure of the bail to justify, after exception thereto by the 
plaintiff, was to render the sheriff liable as bail. We have 
seen that by the provisions of section 164 the undertaking 
must be executed in the presence of the sheriff, necessarily 
in his own county, as by section 158 the order of arrest 
could only’ run to the county in which the action was 
brought; and so while there is an option of several differ- 
ent officers before whom the justification could be made, 
it logically follows that it, as well as the other proceedings 
in the case, must be confined to the county in which the 
proceedings were pending. If this is a correct construction 
of the law applicable to proceedings upon a writ issued out 
of a court of general jurisdiction, can it be enlarged and 
extended when it is sought by construction to apply it to 
process issued out of a court of limited jurisdiction? Ob- 
viously not. In no event do the provisions of the statute 
apply to justification by securities on an undertaking until 
after the undertaking has been accepted by the officer 
whose duty it is to take it, and approve the securities, and 
J do not think that such officer is bound, or even permit- 
ted, to accept as securities persons not residents of the 
county in whith the proceedings are pending, and hence 
not within the jurisdiction of the court issuing the process, 
in case of further proceedings to enforce thcir liability. 


JANUARY TERM, 1888. 171 


Vose v. Muller, 


It therefore not being the official duty of the respond- 
ent, under the facts and circumstances of the case, to 
accept and approve the recognizance and deliver the prop- 
erty to the relator, it was not error on the part of the 
district court to refuse a peremptory mandamus. The 
judgment of the district court is accordingly affirmed. 


JUDGMENT AFFIRMED, 


. THE other judges concur. 


JuLiA C. VOsE, PLAINTIFF IN ERROR, v. JOHN MULLER, 
0 Pee DEFENDANT IN ERROR. 


Trial: MISCONDUCT OF JURY. During the progress of the trial 

: of the cause in the district court, while the court had ad- 
journed for dinner, the defendant took two certain members of 
the jury in said cause, who were engaged in trying the same, 
into a public liquor saloon, and treated them to intoxicating 
liquors, which was then and there drank by said jurors: Held, 
That the verdict be set aside and a new trial granted. 


Error to the district court for Cedar county. Tried 
below before CRAWFORD, J. 


Wilbur F. Bryant, for plaintiff in error, cited: Thomp- 
son. & Merriam on Jury, Sec. 372. Brant v. Fowler, 7 
Cow., 562. State v. Baldy, 17 Iowa, 41. Davis v. State, 
85 Ind., 496. Sacramento Mining Co. v. Showers, 6 Nev., 
291. ; 


Barnes Brothers, for defendant in error, cited: Hayne 
New Trials, Sec. 70. Wilson v. Abrahams, 1 Hill, 207. 
Rowe v. State, 11 Humph., 491. 
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Coss, J. 


This cause was originally brought kefore-a justice of the 
peace. The judgment there was for the plaintiff. Upon 
appeal it came before the district court. of Cedar county, 
where there were new pleadings. The action was replevin 
of one heifer calf, the value of which was agreed by stip- 
ulation to be twenty-six dollars, which it. was alleged by 
the plaintiff had strayed away from her possession, and 
was found in the possession of the defendant, and was 
claimed by him. There was a trial to a jury with a ver- 
dict for the defendant. 

There was a motion by the plaintiff for a new trial, 
upen sundry grounds, among others, “ For the miscon- 
duct of the jury and defendant in this, that during the 

. progress of the trial of the cause, while the court had ad- 
journed for dinner, on the 7th day of May, 1885, the defend- 
ant took certain members of the jury empaneled and sworn 
to try such cause, and engaged in the trial thereof, into a 
saloon in the town of Hartington, where said trial was 
being conducted, to-wit, the saloon of one Joseph Keppel, 
and then and there treated said members of:said jury, to- 
wit, David Nelson and Henry Beckman, to intoxicating 
liquors,” ete. Said motion was overruled and judgment 
for the defendant rendered on the said: verdict. | 

The cause is brought to this court by the plaintiff in 
error, who: assigns the following errors: , 
1, This court erred in overruling the’ motion of the: 

plaintiff to strike the answer of the deferidant from the’ 

files. 

2. The court erred in allowing both the counsel - for. 
the defendant to examine the defendant’s witness, John 
Cooper, against the plaintiff’s objection. - 

3. The court erred in giving instruction number two 
on its own motion. 


JANUARY TERM, 1888. 173 
Vose v. Muller. 


. 4, The court erred in refusing to give the first in- 
~ struction asked for by the plaintiff. 

. 6. he -court erred in overruling the plaintiff’s 

motion for a new trial herein. 

‘Upon examination of the case and the several errors 

;-assigned, I have reached the conclusion that there must be 

a new trial for error in the trial court in refusing a -new 

trial, That. assignment only will be examined. This 

assignmeut of error is based upon the eighth ground of 
.-error as. contained in plaintiff’s motion for a new trial. 
. This ground was sustained by the following affidavit: ° 


“Tn the district court of Cedar county, Nebraska. 


“Juris C. Voss, Plaintiff, } Affidavit in support of mo- 


AGAINST : : 
Gains tion for a new trial. 


. JouN MuLieEr, Defendant. 
“Archibald Van Allen, of lawful age, being duly and 
solemnly cautioned and sworn to tell the truth, the whole 
‘truth, and nothing but the truth, deposes and says: That 
he is acquainted with the plaintiff and defendant in the 
above entitled cause; that affiant knows John Muller, the 
defendant in said cause ; that during the progress of the trial 
of the above entitled cause, while the court had adjourned 
.for dinner, on the seventh day of May, 1885, the said 
defendant, John Muller, in the presence of this dffiant, took 
certain members of the jury, who were engaged in the trial 
of said cause, into a saloon in the town of Hartington, in 
said county and state, in which town said trial was in pro- 
gress, and then and there treated the said members of said 
jury, to-wit, David Nelson and Henry Beckman, to intox- 
icating liquors, the more particular kind and character of 
-which are to this affiant unknown; that from appearance 
. of such liquor, and the fact it was delivered in a whiskey 
glass, affiant believes such liquor to have been whiskey; that 
affiant knows said jurors, and states the above facts of his 
.own knowledge ; that affiant’s attention was first called to 
the facts above set forth by one Lewis M. Howard, who, 
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at the time of the making of this affidavit, is absent from 

the said town of Hartington, and his affidavit in support of 

the facts above set forth cannot be procured in time for 
the filing of the same with this motion. os 
“ARCHIBALD VAN ALLEN. 

“Subscribed in my presence and sworn to before me 


this 7th day of May, a.p. 1885. 
“ Henry B. Surne, 


[u. 8.] “Notary Public.” 

There was no denial of the facts stated in the above affi- 
davit, by counter affidavits or otherwise. Such facts must 
therefore be assumed to be true, for the purposes of the 
case. 
The facts stated in the foregoing affidavit may be viewe 
in two aspects. First, As to the offering by the defend- 
ant, and the accepting by the jurors from him, of a treat 
while engaged in the trial or hearing of a cause in which 
he was a party; and Second, As to the drinking of intox- 
icating liquor per se by the juror while engaged in the 
trial or hearing of the cause. 

The question of the effect whicli misconduct of this char- 
acter on the part of jurors will have upon their verdict, 
has been before the courts of many of the states of the 
Union as often as almost any one question, and it has given 
rise to a great diversity of argument and opinion. One 
of the earliest American cases involving a question of this 
character is that of The People v. Douglas, 4 Cow., 26, 
which was tried in 1825. The facts out of which the 
question arose in that case were as follows: “The trial 
commenced on the 11th of January. At about 2 P.M. 
the jury had liberty to retire from the box, under the 
charge of two sworn constables and the direction of. the 
court to keep together and return speedily. This was 
before the trial was concluded. The jury retired to con- 
sider of their verdict about 11 P.M., and returned a verdict 
of guilty about 4 the next morning. After the conviction 


JANUARY TERM, 1888. 175 


Vose v. Muller. 


a motion was made * * * for a new trial, on the 
ground that two of the jurors while out under the care of 
the constables separated from their fellows, ate, drank 
- whiskey, put cakes in their pockets, and conversed with 
bystanders on the subject of the trial.” A new trial 
being refused, the case was brought to the court of errors. 
In delivering the opinion of the court, Woodworth, J., 
said; “Clearly we should disregard the fact of eating as 
forming any ground for setting aside the verdict; for 
though this might be a contempt of court, being without 
their leave, yet an opportunity to take reasonable refresh- 
ments would always be granted at a proper season, and 
the circumstances of their being obtained somewhat irreg- 
ularly could not prejudice the prisoner. But here the 
doubt is, whether there was not further abuse in drinking 
spirituous liquors. This should not be tolerated in any 
shape in the jury during the progress of the trial, and we 
have uniformly held that it vitiated the verdict in a civil 
cause, even where the liquor was given to the jury by con- 
sent. It will not do to weigh and examine the quantity 
which may have been taken by the jury, nor the effect pro- 
duced,” etc. A new trial was granted. 

The case of Brant v. Fowler, 7 Id., 562, was a civil 
case before the same court two years later. On the trial, 
after the judge had concluded his charge, several of the ju- 
rors requesting permission to go out, the judge told them 
they could go accompanied by an officer. One of them, 
misunderstanding the charge of the judge, while out sep- 
arated himself from the officer and drank about oue-third 
_ of agill of brandy. The verdict was for the defendant. 

‘On motion in behalf of the plaintiff to set aside the verdict 
for the irregularity, the affidavit of the juror was produced, 
showing his mistake, and that he drank this small quantity 
of brandy to check a diarrhoea which he had incurred by 
drinking new cider, ete. In the opinion the court say: 
“We cannot allow jurors thus of their own head to drink 
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_ spirituous liquors while engaged in the course of a cause. 
Weare satisfied that there has been no mischief, but the 
rule is absolute and does not meddle with consequences,” 
etc, 

The above two cases were criticised and distinguished, 
and in so far as they held that the mere drinking of spir- 
ituous liquors per se by the jurors was sufficient ground 
for setting aside the verdict, overruled by the case of Wil- 
son v. Abrahams, 1 Hill,207. But in denying the motion 
to set aside the verdict in the latter case, the court, by 
Bronson, J., laid considerable stress on the fact that in 

that case the liquors were not drank at the expense of a 
party to the suit. They say: “When in the course of the 
trial a juror has in any way come under the influence of 
the party who afterwards has the verdict, or there is reason 
to suspect that he has drank so much at his own expense 
as to unfit him for the proper discharge of his duty * * * 

. the verdict ought not to stand.” 

In the case of State v. Bullard, 16 N. H., 139, decided in 
1844, later in point of time than that of Wilson v. Abra- 
hams, sup., it appeared that about 8 o’clock in the evening 
the foreman of the jury, who had retired for the purpose of 
agreeing upon a verdict, applied to the officer in attendance, 
-who furnished them meats and drink, including half a 
_;pint of new rum, which was drank by some of the jury 
who had complained of being unwell. The jury returned 
a verdict against the prisoner, it being a trial for larceny. 
A new trial was granted. The court, in the opinion, after 
citing the case of People v. Douglas, sup., say: “ And we are 
of the opinion that the use of stimulating liquors by a 
jury deliberating upon a verdict in a criminal case, without 
first showing a case requiring such use, and procuring 
leave of court for that purpose, is a sufficient cause for 
setting aside a verdict found against the prisoner in such 
circumstances, whether the use was intemperate or 
otherwise.” 7 
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The case of Davis v. The State, 35 Ind., 496, came be- 
fore the supreme court of Indiana in 1871. At the trial 
in the circuit court, “after the jury were charged and put in 
charge of a bailiff that they might consider of their ver- 
dict, the bailiff, with two of them, went to a liquor and . 
billiard saloon, where other persons were drinking and play- 
ing billiards, and the bailiff procured for each of them ‘a 
drink of brandy, ginger-wine, nutmeg and sugar,’ which 
they drank, and which was paid for by one of them.” 
This misconduct of the jurors, with other grounds, were 
set out in a motion for a new trial. The motion was over- 
ruled. In the supreme court, after citing to the point of 
the drinking of intoxicating liquors by the jurors, the cases 
of Oreek v. State, 24 Ind., 151, People v. Douglas, sup., 
Brant v. Fowler, sup., Wilson v. Abrahams, sup., State v. 
Bullard, sup., Jones v. State, 13 Tex., 168, Pelham v. Page, 6 
Ark., 535, Gregg v. McDaniel, 4 Harring. (Del.), 367, and 
‘Commonwealth v. Roby, 12 Pick., 496, the court reversed 
the judgment. 

The case of Ensign v. Harney, 15 Neb., 330, came be- 
fore this court on error to the district court of Lancaster 
county, on error for refusal to set aside the verdict and 
grant a new trial for misconduct on the part of the jury. 
The facts were, that during the progress of the trial, on 
Saturday at about 4 o’clock p.m., the court adjourned until 
the following Monday. Two of the jurors applied‘to one 
of the attorneys (for the defendant in error) for his horse and 
buggy to carry them home, a distance of about twelve miles, 
and return the following Monday. The attorney readily 
complied with their request. A verdict having been rendered 
for the defendant, 2 motion for a new trial was filed, in 
which this cause, among others, was assigned. The judg. 
ment was reversed and a new trial awarded. The court, 
in the opinion, said: “ Where a juror is accepted as im par- 
tial, he must remain so during the trial. To permit him 
to accept favors from.either party is te put him under ob- 

12 
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ligations to such party, the tendency of which is to bias his 
judgment, Nor is it material that such favors were not 
intendcd to influence the juror, as it cannot be determined 
how far they may have had that cffect; and such miscon- 
duct will vitiate the verdict.” 

Where a juror during the trial spent the night at the 
house of one of the parties, and was entertained free of 
charge, a verdict in favor of such parties was set aside. 
Walkers’ Case, 11 Ga., 203. 

Where two of the jurors spent the night at the house of 
the counsel for the successful party, the verdict was set 
aside. Walker v. Hunter, 17 Ga., 414. 

During a trial for robbery, one of the counsel for the 
prosecution, at the request of two of the jurors, kept their 
horses over night for them without charge therefor; a ver- 
dict against the prisoner was set aside. Springer v. State, 
34 Ga., 381. 

Where, during a trial, several of the jurors went to a 
restaurant kept by a person who was chiefly interested in 
the verdict, and there partook of refreshments, for which 
they neither made, nor were asked to make, compensation, 
the verdict was set aside. Redman v. Royal Insurance Oo., 
7 Phil., 167. 

Where, during a trial, a juror and other persons went to 
a neighboring tavern, and while there the juror ate and 
drank at the expense of the plaintiff, and some calculations 
were made by the juror in the presence of the plaintiff re- 
specting the amount of the verdict, a new trial was granted. 
Keegan v. McCandless, 7 Phil., 248. 

In the case at bar the intoxicating liquors were fur- 
nished to the jurors and paid for by the party to the suit in 
whose favor the verdict was rendered. The question of 
the unauthorized drinking of intoxicating liquors per se by 
the jurors does not properly arise. If it did, speaking for 
myself alone, I would not hesitate to hold it sufficient to 
vitiate the verdict. But where, as in this case, the liquor 
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. is received as a treat at a public bar, by a juror engaged 
in the trial of a cause, from a party to the suit, and drank by 
the juror as such, it cannot be doubted that a verdict follow- 
ing such misconduct, and which necessarily rests under the 
suspicion of having been influenced thereby, should be set 
aside. , 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Tue SraTe oF NEBRASKA, EX REL. Crry oF COLUMBUS, 
v. H. A. Bascock, AuDITOR oF PuBLic ACCOUNTS. 


1. Bonds of City in aid of County Bridge. The provisions 
of section 77, chapter 14 of the Compiled Statutes, authorizing a 
city in certain cases to appropriate the sum of five dollars per 
lineal foot to aid in the construction of a county bridge, do not ~ 
preventa city situated on a stream like the Loup river, from 
issuing bonds to aid in the construction of a public bridge 
across such river. 


Such bonds may be used to construct a bridge on a 
public thoroughfare leading into such city, although the bridge 
is outside of the corporate limits. 


ORIGINAL application for mandamus. 

Sullivan & Reeder, for relator, cited: U. P. R. R. Co.v. 
Colfax County, 4 Neb., 450. Mayor v. Newton, 23 Ala., 
660. Brown v. Merrick County, 18 Neb., 355. 


William Leese, Attorney General, for respondent. 
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MAXWELL, J. 


This is-an application for mandamus to compel the de- 
fendant to register certain bonds issued by the city of 
Columbus. The cause is submitted to -the court on de- 
murrer to the petition. The petition is as follows, omit- 
ting the formal parts: 


“The relator, the city of Columbus, in the county of 
Platte and state of Nebraska, now is, and for many years 
last past has been, a city of the second class, duly organ- 
ized and incorporated under and by virtue of, the laws of 
Nebraska. - 

“The defendant, H. A. Babcock, is the duly constituted 
and acting auditor of public accounts of this state. 

“The Loup river is a large, swift stream running 
through the southern portion of said county, and varying 
in width therein from 800 feet to 1,000 fect. Some of 
the townships of said county lie north and some south of 
said river. During the period of ten years last past there 
has been a public wagon bridge across said river, built by 
said county and maintained partly by it and partly by 
subscriptions of the citizens of Columbus aforesaid. Said 
bridge is on one of the public roads of said county, is 
about 1,000 feet in length, and crosses said river at a 
point within a quarter of a mile of said city’s corporate 
limits. Said bridge is the only wagon bridge across said 
river in said county. Almost every year during the seven 
years-last past some portiou of said bridge has been swept 
away by the spring freshets and ice-floes, and communi- 
cation between the portions of said county divided by said 
river has been thereby almost entirely suspended for long 
periods of time. Said county is unable to raise, appropri- 
ate, or expend sufficient funds for the purpose of making 
said bridge safe and permanent. 

“The present bridge across said river is a temporary 
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and founderous structure, out of repair and dangerous to 
use. The reasonable cost of a substantial and permanent 
wagon bridge across said river would be about the sum of 
$38,000. 

“For the purpose of aiding Platte county aforesaid in 
the construction of a public wagon bridge, in the place 
and instead of the old bridge across said river in said 
county, the proper authorities of said city called and gave 
due notice of an election to be held therein on 17th day 
of October, A.D. 1887, for the purpose of submitting to 
the qualified electors thereof a proposition to issue, for the 
purpose aforesaid, thirty six per cent coupon bonds of said 
city, each for the sum of $1,000, due thirty years from 
December 1, 1887, and to levy a tax annually for the 
payment of the interest thereon as it became due. 

“That on the said 17th day of October, said election 
was held pursuant to said call and notice, and the said 
proposition was duly elected and adopted, there being 348 
votes cast in its favor and 6 votes against it. 

“ After said election was held and the result thereof as- 
certained and declared as required by law, the thirty 
bonds above mentioned were prepared in due form, with 
proper and necessary recitals therein, were signed and ex- 
ecuted by the proper authorities of said city, and by them, 
on the 10th day of December, 1887, presented to the de- 
fendant as such auditor for registration and certification 
as required by law in such cases. Said bonds when pre- 
sented to the defendant were accompanied by a duly au- 
thenticated record of all the proceedings relative to the 
issuance of said bonds, which record shows that all the 
proceedings relative to the issuance of said bonds necessary 
to be taken were regularly and legally had and done. 

“The assessed valuation of all taxable property in said 
city for the year a.D. 1887 is $420,000. Except the 
bonds above mentioned said city has never issued any 
bonds to aid in the construction of any railroad or other 
work of internal improvement, 
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“A small part of the said Loup river is within the cor- 
porate limits of said city, but the said bridge, to aid in the 
construction of which said bonds were voted, is wholly 
outside of said corporate limits and not nearer than a 
quarter of a mile thereto. 

“The defendant, at the time said bonds were presented 
to him as aforesaid, was requested by said city to register 
them and each of them in his said office, and to certify on 
each of said bonds that it had been regularly arid legally 
issued and registered as required by law. But the defend- 
ant refused and still refuses to comply with said request, 
and assigns as his reason for such refusal that said city 
has no authority to vote or issue bonds to aid in the con- 
struction of said bridge or any work of internal improve- 
ment not within its corporate limits. 

“The said road on which said bridge is located runs to 
and into said city, and would be of no value or utility 
whatever without said bridge; that nearly all the trade 
and business of the people living in the townships in said 
county south of said river, and much of the trade and 
business of the people of Butler and Polk counties in said 
state, come to and reach said city over said road and bridge, 
and could reach it in no other way except by railroad ; 
that there is no bridge across said river below the one 
herein described, and none above it within a distance of 
twenty miles; that the construction and maintenance of a 
permanent wagon bridge across said river on said road 
will greatly enhance the value of property in said city, in- 
crease its business, and conduce to its prosperity, but such 
bridge cannot be built without the registration and cer- 
tification of said bonds by the defendant,” etc. 

Section 1, Chap. 45 of the Compiled Statutes, provides: 
“That any county or city in the state of Nebraska is 
hereby authorized to issue bonds to aid in the construction 
of any railroad, or other work of internal improvement, 
to an amount to be determined by the county commis: 
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sioners of such county, or the city council of such city, 
not exceeding ten per centum of the assessed valuation of 
all taxable property in said county or city ; Provided, The 
county commissioners, or city council, shall first submit 
the question of the issuing of such bonds to a vote of the 
legal voters of said county or city, in the manner provided 
by chapter nine of the Revised Statutes of the state of 
Nebraska, for submitting to the people of a county the 
question of borrowing money.” 

Sec. 2. “The proposition of the question must be ac- 
companied by a provision to levy a tax annually for the 
payment of interest on said bonds as it becomes due; Pro- 
vided, That an additional amount shall be levied and 
collected to pay the principal of said bonds, when it shall 
become due; and, Provided, further, That no tax shall be 
levied or collected to pay any of the principal of said 
bonds until after the year 1880.” 

Sec. 3. “The proposition shall state the rate of inter- 
est each bond shall draw, and when the principal and 
interest shall be made payable.” 

Sec. 4. “If two-thirds of the votes cast at any such 
election for the purpose herein set forth be in favor of the 
propositions submitted, the county commissioners, in the 
case of a county, and the city council, in the case of a 
city, shall cause the proposition and the result of the vote 
to be entered upon the records of said county or city, and 
a notice of its adoption to be published for two successive 
weeks in any newspaper in said county or city, if there be 
one, and shall thereupon issue said bonds, which shall be 
and continue a subsisting debt against such county or city 
until they are paid and discharged,” etc. 

The defendant is in doubt upon two points, which will 
be noticed in their order, and virtually asks the direction 
of the court as to his duty in the premises. 

First. Sec. 77, Chap. 14, Compiled Statutes, provides: 
“That when any city or village has constructed a bridge 
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over sixty foot span on any county or state highway within 
their corporate limits, and have incurred a debt for the 
same, then the treasurer of the county in which said bridge 
is located shall pay to the treasurer of said city or village 
seventy-five per cent of all bridge taxes collected in said 
city or village until said debt is fully paid and interest 
upon thesame. * * * * That the council or trustees 
may appropriate, in the manner hereinafter provided, a sum 
not exceeding five dollars per lineal foot to aid in the con- 
struction of any county bridge within the limits of such 
city, or may appropriate a like sum to aid in the construc- 
tion of any bridge contiguous to said city or village on a 
highway leading to the same, or any bridge across any 
unnavigable river which divides the county in which such 
city or village is located from another state.” 

These being special provisions relating to the powers 
of a city council, it is claimed control the general provisions 
of the statute, and by implication repeal the act relating 
to the issuing of bonds for works of internal improvement. 
An examination of the statute, however, shows ‘that ‘the 
appropriations spoken of are to be made from funds avail- 
able to the city, and do not relate to the issuing of bonds. 
While it is true that bridges across the water-courses of 
the state are to be built and repaired by the several counties 
through which they flow, yet in many of the counties 
bordering on the Platte river or its branches it is impossi- 
ble for a county to construct a bridge across that river or 
a large branch thereof, like the Loup in ‘Platte county, 
from its ordinary revenue derived from its levies for roads 
and bridges. Therefore, if no other means can be pro- 
vided than that derived from.such levies, it would be im- 
possible to construct and in many cases to repair bridges 
across the streams named. Such bridges may be of the 
utmost importance to the public at large, and to particular 
localities, but unless there is authority to raise means to 
‘construct the same, no adequate facilities for crossing such 
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streams can be furnished. The benefit to be derived by 
the public from such bridges may be as great as that to be 
derived from railway communication, yet no.one will deny 
the power of the city to issue bonds to aid in the construc- 
tion of a railway. 

In U. P. R. RB. v, Colfax County, 4 Neb., 450, this 
court held that a bridge across the Platte river was a work 
of internal improvement, and that decision has been ad- 
hered to. A bridge across the Loup river, therefore, at 
the point indicated comes clearly within the rule stated 
in U. P. R. R. v. Colfax County, and is a work of in- 
ternal improvement. The city, by issuing the bonds in 
question, simply proposed to aid the county in the con- 
struction of a public way across said river by furnishing 
a portion of the funds necessary for the construction of 
the'same. This, in ouvir view, the city had authority to do. 

‘Second, It is objected that the bridge is outside of the 
corporate limits of the city of Columbus, and it is claimed 
‘that the authority of the city to aid in the construction of 
works of internal improvements extends only to works 
constructed within the corporate limits. There is no 
restriction in the act authorizing a city to issue its bonds 
for works of internal improvement, the language being, 
“that any county or city in ‘the state of Nebraska is 
hereby authorized to issue bonds to aid in the construction 
of any railroad or other work of internal improvement.” 

Evidently the legislature did not intend to restrict 'the 
aid to be given by a city to improvements actually con- 
structed within its limits. Had such been the intention, 
it would have been so stated; the language being general 
and without limitation as to what the aid should be applied, 
it necessarily, to a great extent, is left to the discretion of 
two-thirds of the legal voters of the city at the election 
called for the purpose of voting aid. Such voters may 
reasonably be expected to consult their own interest and 
that of the city in which they reside, and vote aid to such 
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works of internal improvement as they may deem advant- 
ageous. Thus in Brown v. Merrick County, 18 Neb., 355, 
the county commissioners of Merrick county undertook to 
reconstruct a bridge across the Platte river at Clarksville 
in that county. The aggregate width of the several chan- 
nels at that point is about one mile, seven hundred feet of 
the south channel being in Polk county. Clarksville pre- 
cinct voted three thousand dollars in precinct bonds to aid 
in the construction of the bridge. The county commis- 
sioners of Polk county refused to co-operate in building 
the bridge; the county commissioners of Merrick county 
therefore used the bonds of Clarksville precinct so far as 
the money derived therefrom was necessary to construct 
that portion of the bridge in Polk county, and this court 
sustained their action. Without this power the bridge 
would have been of no value whatever, as seven hundred 
feet of the south channel of the Platte river in Polk county 
would have been without a bridge and thus communication 
cut off. But by the use of the proceeds of the bonds the 
bridge was completed and the general public, as well as the 
people of Clarksville, greatly benefited thereby. 

In State v. Keith County, 16 Neb., 508, certain county 
bonds to construct a bridge across the South Platte river 
were issued by that county, and a bridge constructed, from 
which the public at large, and the town of Ogallala es- 
pecially, derived great benefit ; and no doubt the general 
public and the city of Columbus will derive equally as 
great benefits from the construction of the proposed bridge 
across the Loup at the point indicated. The authority of 
the city to issue its bonds for the purpose stated is clearly 
conferred by the statute, and it is the duty of the de- 
fendant to register and certify the same. A peremptory 
writ will therefore issue as prayed. 


WRIT AWARDED, 


THE other judges concur, 
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WILLIAM GRIMES, PLAINTIFF IN ERROR, V. J. D, Can- 
NELL, DEFENDANT IN ERROR. 


1. Replevin: corn IN crRIB. Where chattels of the same nature 
and quantity belonging to different persons are mingled in one 
Mmass—as corn in a crib—any owner may recover his aliquot part 
by an action in replevin. 


2. 


: CHATTEL MORTGAGE: INDEFINITE DESCRIPTION. Where 
a chattel mortgage was given by certain owners of an elevator 
upon “ten thousand bushels of ear corn, contained in cribs 1 
and 2, situated south of the B. & M. R. R. side track, in the 
town of Crab Orchard, on right of way of said railroad com- 
pany,”’ and the proof was that there were three cribs without 
any designation as to numbers or the particular cribs included 
in the mortgage, Held, Too indefinite to entitle the mortgagee 
to recover corn placed in one of the cribs by a depositor. 


3. Parties: ASSIGNMENT OF CHOSE IN ACTION: EVIDENCE OF 
ASSIGNEE. Every action must be prosecuted in the name of the 
real party in interest, and where an assignee is called as a wit- 
ness to prove the assignment, he may be cross-examined as to 
the character of the assignment, and as to whether the avails of 
the suit are to be paid to the assignor; and it is error for the 
eourt to exclude such cross-examination. Where, however, it 
is evident that other witnesses may be called to prove the as- 
signment, and there is no effort to introduce such testimony 
or offer to prove the fact, it will be error without prejudice. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 


A. M. Appelge, for plaintiff in error. 


Deposit of corn constituted sale and not bailment. Benj. 
on Sales, 5. Chase v. Washburn, 1 Ohio State, 247, 
MeOonnell v. Hughes, 29 Wis., 537. Johnston v. Brown, 
37 Iowa, 200. Hart v. Ten. Eyck, 2 Johns. Ch., 108. 
Adams v. Wildes, 107 Mass., 123. Replevin does not lie, 
Wood v, Fales, 24 Penn, State, 246, 


188 SUPREME COURT OF NEBRASKA, 


Grimes v. Cannell, 


Clarence K. Chamberlain and Pemberton & Bush, for 
defendant in error, cited: Schindler v. Westover, 99 Ind., 
395. Wells’ Replevin, Sec. 312-316. Young v. Miles, 20 
Wis., 615. Sexton v. Graham, 53 Iowa, 188. Ryder v. 
Hathaway, 21 Pick., 305. Chapman v. Shepard, 39 Conn., 
413. Cushing v. Breed, 14 Allen, 380. 


MAXWELL, J. 


This is an action in replevin brought in the district 
court of Johnson county by J. D. Cannell against William 
Grimes to recover the possession of 3,083 bushels of corn, 
which it is claimed had been: deposited with McClure & 
Griffin at Crab Orchard, in Johnson county. Grimes was 
in possession of said corn, claiming as agent of ‘Rosen- 
baum Bros., mortgagees, under a chattel mortgage given 
to them by McClure & Griffin. It is alleged in the peti- 
tion that of the above amount the plaintiff deposited 417 
bushels, one J. A. Vanosdal 649 bushels and twenty 
pounds, A. M. Williamson 1,927 bushels, and F. A. Red- 
field 89 bushels, and that all the receipts for the same 
were owned by the plaintiff. The answer is a general 
denial. 

On the trial of the cause a jury was waived and the 
cause submitted to the court, which found for the plaintiff 
below and rendered judgment accordingly. A motion for 
a new trial having been overruled, the cause is brought 
into this court by petition in error. 

On the trial of ‘the cause the plaintiff below testified 
in substance as follows: “That McClure & Griffin done 
a general elevator business, had cribs and kept corn on 
storage, and bought stock and grain, in 1885-86. . I de- 
posited corn with them, I also have an assignment of re- 
ceipts for corn stored by others—Vanosdal, Williamson, 
and Redfield. (Receipts introduced in evidence.) These 
tickets were issued by McClure & Griffin; and are correct 
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so far as I know. The whole of these receipts represent 
3,086 bushels of corn. The corn was delivered to McClure 
& Griffin at, Crab Orchard, and I supposed was placed in 
crib No. 1. The corn was delivered to them for storage, 
to be sold by us at any time the price suited us; if we 
wanted to sell to them we could, if not we were to pay 
‘storage and take out the corn. The agreement was, that 
after the Ist of April we were to pay half a cent per 
month storage; until that time we were to pay no storage 
and the corn was to be delivered to us at any time we paid 
the storage. The corn was delivered last fall, most in 
November and December [1885]; corn was bringiug in 
market 17 cents per bushel ; it was worth that at the time 
time we replevied it. I have paid the storage. McClure. 
& Griffin were in possession of the corn, and the sheriff 
took it; he claimed to be agent for Rosenbaum Bros., and 
took it on a mortgage they held on 10,000 bushels of corn.” 

On cross-examination he testified: “I don’t know any- 
thing about cribs one and two. There are three cribs; I 
don’t know whether this mortgage was on our corn; J did 
not see this corn put in the crib; McClure & Griffin were 
to store the corn. Jt seems there was other corn in the 
crib besides mine; I don’t know how much there was left 
after we got ours. The date when I became owner of the 
other corn is on the tickets, they are assigned on the back, 

“Q. {sit not true that you have an understanding with 
these parties who assigned tickets to you, that, you are to 
pay this money only in case you succeeded in this suit? 
(Objected to as immaterial and irrelevant, Sustained. 
Defendant excepts.) 

“T could not say that every ear taken out was. the same 
that was putin there. I had possession of the corn as- 
signed by the assignment; we could not take out two-thirds 
of the corn in the crib without getting some we put in 
there. We got out something over 3,000 bushels and 
there was eighteen hundred left in the crib. 
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“Q. Now you don’t know whether this corn you re- 
plevied is the identical corn you put in the crib, do you? 
(Objected to as immaterial, irrelevant, and incompetent 
and as having been answered. Sustained. Defendant 
excepts.) 

“These different lots of corn were all supposed to be 
put in the same crib; according to Griffin’s story they 
were; we know a great part of them were. I never said 
the whole business was put in together, I said the greater 
part was, The first I knew anything about it was when 
Griffin told me it was. The corn was put in in Novem- 
ber or December.” 

J. T. Martin, on behalf of the defendant below, testified 
as follows: “I had charge of the grain business of 
McClure & Griffin in 1885 and 1886, as partner. I do 
not know in which crib the corn was placed. I usually 
run the storage corn in the big crib, the crib in which the 
corn replevied was in. There were no numbers to the cribs 
to my knowledge; there were about 1,500 bushels of corn 
that was bought in this crib. A part of the stored corn 
was dumped in on the other corn. A great deal of the 
time the stored corn was dumped in the elevator and 
shipped, 

“Q. Was not all the corn brought in by this plaintiff, 
and those under him, to be placed in the warehouse and 
shipped out? (Objected to as immaterial, irrelevant, and 
contrary to the admissions. Sustained. Defendant ex- 
cepts.) 

“T was acquainted with the market price of corn yester- 
day at Crab Orchard; it was 19 cents for old corn. No 
objection was made by them to mixing the corn.” 

The first and second assignments of error relied upon in 
the brief of the plaintiff in error, viz., whether the title to 
the property passed to McClure & Griffin by the deposit 
as proved in this case, and second, the effect of mixing the 
corn with that of other persons in the crib, may be consid- 


‘ered together. 
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The rule seems to be well settled that where chattels of 
the same nature and quality belonging to different own- 
ers are mingled in one mass, any owner may claim his 
aliquot part by replevin. Read v. Middleton, 62 Iowa, 
317. Ellingbor v. Brakken, 80 N. W. R., 659. —_Ingle- 
bright v. Hammond, 19 Ohio, 337. Ryder v. Hathaway, 
21 Pick., 298. Kaufmann v. Schilling, 58 Mo., 218. 
Young v. Miles, 20 Wis., 615. Kimberly v. Patchin, 19 
N. Y., 380. 

In Inglebright v. Hammond, supra, it was held that, 
“Where a person taking his wheat to a mill to be ground, 
by the assent of the miller mingles it with the wheat of 
the miller, he does not thereby lose his property in the 
wheat, but retains a property in so many bushels of the 
common stock as he has put in; although, by a contract 
between the parties, the person delivering it is to receive a 
certain quantity of flour for a certain number of bushels of 
wheat.” 

The rule above stated we think is the correct one, and it 
is evident that neither the title, nor right of possession of 
the corn, passed to McClure & Griffin. In addition to this, 
the testimony fails to show that the crib in which the corn 
in controversy was deposited was included in the mort- 
gage, the description in that instrument being, “the fol- 
lowing goods, chattels, and property, to-wit: Ten thou- 
sand bushels of ear corn contained in cribs 1 and 2 situated 
south of the B. & M. R. R. side track, in the town of 
Crab Orchard, on right of way of said railroad company.” 
The testimony shows that none of the cribs were numbered, 
or designated as 1, 2, or 3. There is no affirmative proof, 
therefore, that the corn in question was included in the 
mortgage. 

2. The refusal of the court to permit the cross-examin- 
ation of Cannell as to the character of the assignment of 
the warehouse receipts held by him. 

In Hoagland v. Van Etten, 22 Neb., 681, it was held 


192 SUPREME COURT OF NEBRASKA, 


Littlejohn vy. Pearson. Littlejohn v. Whitney. 


that under section 29 of the code an action must be brought ° 
in the name of the real party in interest, and that the 
naked assignment of a claim to a plaintiff upon an agree- 
ment that he was to pay to the assignor the proceeds of such 
claim, would not authorize such plaintiff to maintain the 
action, and we adhere to that decision. Itisa fundamental 
rule, also, that a witness may be cross-examined upon any, 
matter in relation to which he has testified on his direct 
examination. The court, therefore, erred in excluding the 
cross-examination upon the points named. But while the 
cross-examination was proper and should have been per- 
mitted, there is no proof before us nor any offer to prove 
that Cannell was not the real party in interest. If such 
was the case, such proof, no doubt, was at hand by calling 
the assignors as witnesses, but no attempt of this kind 
seems to have been made. The error, therefore, so far as 
appears, is without prejudice. Upon the whole case it is 
apparent that justice has been done, and the judgment is 
affirmed, 


JUDGMENT ACCORDINGLY, 


TuHE other judges concur. 


Ropert LITTLEJOHN, PLAINTIFF IN ERROR, Vv. A. L, 
PEARSON, DEFENDANT IN ERROR. 


Ropert LITTLEJOHN, PLAINTIFF IN ERROR, Vv. J. H. 
Wuitney and W. H. SrockToN, DEFENDANTS 
IN ERROR. 


Chattel Mortgage: SALE BY MORTGAGOR: WAIVER BY MORT- 
‘gAcur. In an action of replevin where the plaintiff claimed 
possession of certain mares under a chattel mortgage dated Jan- 

uary 10, 18*3, given to secure the sum of $212.75, due December 

1st of that year, on which had been paid a sum exceeding $90, 
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there was testimony tending to show that in February, 1884, 
the mortgagor had sold the mortzaced property as his own at 
public vendue, to parties who knew of the existence of the 
mortgage; that prior to the execution of a note, one of the pur- 
chasers inquired of the mortgagee as to the right of the mortga- 
gor to sell, and he said, “I guess itis all right. I gave Henry 
leave to sell her, provided he gave a mortgage on a team as 
good as the oneIsold him.’’? ‘The purchaser thereupon executed 
a note to the mortgagor for the purchase price of the mare, and 
soon afterwards the mortgagor executed to the plaintiff a mort- 
gage upon another span of horses, which facts in relation to the 
waiver of the first mortgage, and the taking of the second, were 
denied by the plaintiff. Held, That aclear preponderance of the 

: testimony established such waiver, and that the plaintiff was 
not entitled to recover. 


Error to the district court for Gage county. Tried be- 
low before Broapy, J. 


R. W. Sabin, for plaintiff in error, cited: Jones’ Chat. 
Mort., Sec. 661. Whitney v. Heywood, 6 Cush., 82. 
Hale v. Morgan, 68 Iil., 244. Shuler v. Bautwell, 18 
Hun., 171. Gregory v. Thomas, 20 Wend.,17. Hill v. 
Beebe, 13 N. Y., 556. 


Pemberton & Bush and Hazlett & Bates, for defendants 
in error. 


MAXWELL, J. 


Two actions of replevin were brought by the plaintiff, one 
against A. L. Pearson, to recover the possession of “ One 
sorrel mare, weight about 1,000 pounds, now six years 
old,” and the second against J. H. Whitney and W. H. 
Stockton, to recover the possession of “One sorrel mare 
six years old, weight about 1,050 pounds, with small 
blazed face.’ The cases were tried together, and a verdict 
in each case rendered for the defendant, and a motion for 
a new trial in each case having been overruled, judgments 
were rendered upon the verdicts, 

13 
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A number of errors are assigned in this court, the prin- 
cipal one being that the verdicts are not sustained by the 
evidence. The cases depend upon the same facts and will 
be considered together. 

The testimony shows that on the 10th day of January, 
1883, one Henry Harbison, purchased the property in 
question from the plaintiff, for the sum of $212.75, pay- 
able on or before December first thereafter, with interest 
at 10 per cent from date until paid; that to secure the 
payment of said debt Harbison executed a chattel mort- 
gage on the property in question to the plaintiff, which 
mortgage was duly filed for record. February 23, 1883, 
Harbison paid to the plaintiff on said mortgage $5.55, and 
December 19, 1883, paid $84. At the time the mortgage 
was executed Harbison lived on the plaintiff’s land, in 
Gage county. In February, 1884, there was a public sale 
of property at Filley, in Gage county, and at the close of 
the sale the property in controversy was offcred at public 
vendue, as belonging to Harbison, and the animal first 
described sold to one Wilber Billings for the sum of 
$105, and the animal last described sold to one Snyder. 
David Littlejohn, a brother of the plaintiff, and after- 
wards his agent, was present at the sale. Billings did not 
pay for the property at the time. He testifies that: “I 
came by and got the mare and told Henry I would fix up 
a note with him ina few days; I knew that Robert Little- 
john had a mortgage on the mares, and didn’t want to fix 
up the note until I knew it was fixed up with Robert, and 
Harbison said he In a few days afterwards Robert 
was at my house, before I gave a note, and I was speaking 
of the mare; she was in the stable at my house, and we 
went around to the stable Sunday, and I told Robert I 
bought the mare. Robert says, ‘I guess it is all right, I 
gave Henry leave to sell her provided he gave a mortgage 
on a team as good as the one I sold him.’ In a few days 
afterwards I settled with Harbison and gave my note for 
the mare. . 
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“Q,. How soon was this after the sale in 1884? 

“A. Well, I cannot say. It was a few days, I cannot 
say how long. 

“Q. Who was at your house the day Robert was 
there? 

“A. There was several, I cannot name them all, I 
think three or four or five or six was out. 

“Q. Did Robert Littlejohn see that mare in your pos- 
session ? 

“A. I think he did, he was in the stable and talking 
about her. 

“Q. Was Robert in the stable? 

“A, Yes, him and me and several others; we were 
looking at the horses and she was tied among the rest.” 

In this testimony Billings is corroborated by certain 
admissions of the plaintiff proved on the trial. 

The defendants introduced in evidence a mortgage, pur- 
porting to be executed by Henry Harbison on the 15th of 
March, 1884, to the plaintiff, upon “One bay horse nine 
years old, weighs about thirteen hundred twenty-five 
pounds. One brown horse seven years old, weighs about 
thirteen hundred pounds.” The signature to this ‘mort- 
gage is clearly shown to be that of Harbison, and there is 
testimony tending to show that it was filed by the plaintiff, 
the entry on the fee book of the county clerk being, 
“August 8, 1884. From whom received, R. Littlejohn ; 
amount, cents 20; for what services, Chat.” This mort- 
gage was given to secure the sum of $180 due on or before 
December 15, 1884. The filing on the mortgage shows it 
to have been on the 9th day of August, 1884. The 
plaintiff claims to have had no knowledge of this mort- 
gage whatever, until just before the bringing of these 
actions. He denies having had any conversation with 
Billings or any one else in relation to releasing the mort- 
gage given by Harbison to him in January, 1883. He 
admits, however, that he knew that Harbison had but one 
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span of horses, and that several months after Billings and 
Snyder purchased the property in controversy Harbison 
came to his place having another span of horses than those 
described in the petition, He claims that he made no in- 
quiry of Harbison in regard to what disposition, if any, 
he had made of the property in controversy, nor does he 
claim to have made such inquiry of any one, until shortly 
before the bringing of these suits. There is testimony in 
the record tending to show that just before the plaintiff 
brought these actions, one of the horses described in the 
second mortgage was killed, because it was claimed to be 
affected with the glanders, and that the other was sold for 
taxes, Whether these facts had any weight in inducing 
the plaintiff to repudiate the second mortgage, was a ques- 
tion for the jury to consider. Taking the entire testimony 
together, it is evident that the plaintiff did release his 
liens upon the property described in the petitions in this 
case, and relied upon other security, promised or given by 
Harbison, and that the jury would not have been justified 
in returning verdicts different from what they did in the 
premises. 

A number of instructions were excepted to, and the 
giving of the same is now assigned for error; and also a 
number of instructions were asked which the court refused 
to give, to which refusal exceptions were taken; but, as in 
our view, there was no error in giving or refusing such 
instructions, they need not be considered. The judgments 
of the court below are clearly right and are affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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GEoRGE W. LININGER ET AL., PLAINTIFF IN ERROR, 
v. Naroanren Herron, SHERIFF, DEFENDANT 
IN ERROR. 


Chattel Mortgage: SALE BY MORTGAGEE: RIGHTS OF CRED- 
IToks. A mortgagee of goods which were subject to the claims 
of other creditors, sold such goods at private sale. Held, That 
as against such creditors he must account for the value of the 
goods. Second, the question of value was one for the jury to 
determine. : 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Hazlett & Bates and L. W. Colby, for plaintiff in error, 
cited: Blue Valley Bank v. Bane & Co., 20 Neb., 294. 
Gillespie v. Brown & Ryan Bros., 16 Id., 462. 


Pemberton’ & Bush and T. D. & J. E. Cobbey, for de- 
fendant in error, cited: Wells Res Adjudicata, Sec. 615. 
Gee v. Williamson, 27 Am. Dec., 628. Sibbald v. U. S., 
12 Peters, 488. Hiatt v. Brooks, 17 Neb., 33. Adams 
Co. v. BR. R. Co., 55 Iowa, 94, Bonns v. Carter, 20 Neb., 
566. 


MAXWELL, J. 


This case was before this court in 1885, and is reported 
in 18 Neb., 450. And it was held that, as against other 
creditors, the plaintiffs acquired by their chattel mortgage 
only the right to have a sufficient amount of the goods 
sold to satisfy their claims, and the balance was a trust 
fund for the benefit of other creditors, and the plaintiffs 
must account for such surplus. The plaintiffs, after taking 
possession of the store and goods of J. B. Lininger, the 
debtor, began selling the goods at private sale in payment 
of the debts alleged to be due the plaintiffs, and it was 
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held in effect that the plaintiffs must account for the actual 
value of the goods, there being no foreclosure of the mort- 
gage. It is said, pp. 453, 454: “There is testimony 
in the record tending to show that the value of the goods 
did not exceed the sum of $5,000 when the transfer was 
made. The invoice, however, shows the value to have 
been nearly twice that sum. This property was a trust 
fund for the payment of the debts of J. B. Lininger, and 
he could not, as against creditors, transfer a greater amount 
to the plaintiffs than sufficient to pay their claims. As to 
any excess, they hold the same as trustees for the benefit 
of creditors of J. B. Lininger. 

“While the plaintiffs have a claim upon these goods for 
the amount of their debts, other creditors also have right; 
in the premises that must be protected. It is evident that 
the value of the goods is nearly sufficient to pay all claims 
of both the plaintiffs, and those in the hands of the de- 
fendant.”’ 

The cause was then remanded to the district court, and 
on the second trial a jury was waived and the cause sub. 
mitted to the court, which found as follows: 

“This court does not understand from the opinion and 
mandate that the case has been reversed and sent back for 
trial de novo, nor that the parties have rights to be heard 
either in evidence or argument as to the validity or effect 
of the bill of sale to plaintiffs, but that the case is finally 
adjudicated so far as the supreme court has expressed 
itself. ; 

“That the liens have been marshaled by the supreme 
court, and this court has been commanded to apply the 
funds accordingly, on the basis of values indicated in the 
court above. 7. 

“Tf it were an open question this court would find from 
the preponderance of evidence that the plaintiffs in dispos- 
ing of the goods acted in good faith and used sound skill 
and discretion, and realized $5,075 as a practical demon- 
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stration of the value, and that that was the value of the 
goods, but the evident intention of the supreme court could 
not be carried out with such a finding. 

: Following the opinion of the supreme court, that the 
‘invoice of $9,663, with the testimony in support thereof, 
is the preponderance of the proof of the value, I take that 
invoice and deduct fifteen per cent thereof for overestimate 
on account of loss by break up of business and thereby 
discredit of goods, and by making same second stock, and 
find the value to be $8,213.55. 

“T find also that at the time of the taking by plaintiffs 
their debt amounted to $4,906.66, and that at the first day 
of the present term the attachment debts represented by 
defendant amounted to $3,750.76. 

“That thesurplus of goods taken by plaintiffs amounted 
to $3,306.89, which, with interest from the time of the 
taking, amounted to more than the amount due defendant. 
That the surplus goods have been disposed of and cannot 
be returned.” 

This court did not intend to find the value of the goods, 
and did not do so. It simply called attention to the fact 
that the invoice showed the value of the goods to exceed 
nine thousand dollars, while there was other evidence tend- 
ing to show that the value of the goods did not exceed the 
sum of five thousand dollars. The question of the actual 
value of the goods and property of J. B. Lininger, appro- 
priated by the plaintiffs, is one of fact to be determined i in 
the first instance by a jury. 

While the testimony tends to show that the plantiffs’ 
claims are bona fide and entitled to be paid, yet no more 
of the debtor’s property can be applied to the satisfaction 
of such claims than is actually necessary. The surplus 
belongs to other creditors of J. B. Lininger, and it would 
be unjust to permit the plaintiffs to retain any portion of 
the same in excess of their just claims. 


_ A creditor of a failing debtor has no right to receive 
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more of the debtor’s property than will satisfy his claim, 
when the effect of such transfer will be to defraud other 
creditors, Good faith, fairness, and integrity lie at the 
foundation of commercial prosperity, and it is the duty of 
courts to uphold these wherever it is possible to do so. As ° 
this court in its former judgment made no findings as to 
the value of the goods, the judgment of the district court is 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Joun MILLER, PLAINTIFF IN ERROR, V. IsraAnL Woops 
ET AL., DEFENDANTS IN ERROR, 


1. False Imprisonment: PLEADING. In an action for false 
imprisonment for arresting and imprisoning the plaintiff for 
the want of bail, on a charge of assault and battery, the com- 
plaint, warrant, and mittimus will notbe held void for the want 
of an allegation in the complaint of the time and place of the 
assault and battery, or that the same was.unlawfully committed. 


2. In such case, Held, Sufficient, if the com~ 


plaint, warrant, and mittimus contain the substance of the 
charge. 


Error to the district court for Frontier county. Tried 
below before GasLin, J. 


J. Byron Jennings, for plaintiff in error, cited: Zz 
parte Eads, 17 Neb., 146. In re Baleom, 12 Id., 317. 
State v. Ensign, 11 Id., 532. Sewall v. State, Wright, 483. 
Wasson v. Canfield, 6 Blackf., 409. Stale v. Hinkle, 27 
Kan., 311. Com. v. Barney, 10° Cush., 480. State v. 
Warven, 14 Tex., 407, Warren’s Ohio Criminal Law, 55, 
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George H. Stewart and Sinclair & Cook, for defendants 
in error, cited: Franklin v. State,8 N. E. Rep., 695. 
Ex parte Maule, 19 Neb., 273. State v. Hurds, 19 Id., 
317. Shular v. State, 4 N. E. Rep., 870. Ex parte John- 
son, 15 Neb., 513. 


Coss, J. 


This was an action for false imprisonment, brought by 
John Miller, the plaintiff in error, against Israel Woods, 
Mortimer H. Clifford, William H. Miles, and Carroll C. 
Roberts, defendants. Woods and Roberts answered by a 
general denial. William H. Miles answered, alleging that 
he was sheriff of Frontier county; that on the 26th day of 
December, 1887, a warrant was issued under his hand by 
Mortimer Clifford, a justice of the peace of said county of 
Frontier, directed to the sheriff or any constable of said 
county, and was then and there delivered to said defendant 
as such officer, whereby he was required to arrest, the 
plaintiff. The warrant in substance recited that said 
plaintiff was charged with and required to answer the 
crime of unlawfully attacking J. S. Ackerson with a club, 
with intent to do him great bodily harm, with the intent 
to kill him, the said J. S. Ackerson, on the 23d day of 
December, 1884, in said county of Frontier aforesaid ; 
that by virtue of said warrant the said defendant did 
arrest the said plaintiff, and took him before said Morti- 
mer Clifford, justice of the peace, to answer said charge; 
that on the 30th day of December, 1884, the said plaintiff 
was brought before said justice of the peace, to answer said 
complaint, and the said plaintiff did, then and there, waive 
examiuation of said charge, and was, then and there, com- 
mitted to the jail of said county of Frontier in default of 
bail, and the acts above set forth are the same of which 
the plaintiff complains in his petition. And a general 
denial, 
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The said Mortimer Clifford made answer, alleging that 
before, and at the time stated in said petition, the said de- 
fendant was a justice of the peace in and for Frontier 
county ; that on or about the 26th day of December, 1884, 
said defendant issued a warrant, after complaint therefor 
had been duly made, sworn to, and filed, for the arrest of 
the said plaintiff, to answer the crime of going to the house 
of J. S. Ackerson and attacking him with a club and 
striking said Ackerson over the head with said club with 
intent to do him great bodily injury, in the said county of 
Frontier, on the 24th day of December, 1884, and de- 
livered the same to the sheriff of Frontier county; that on 
the 30th day of December, 1884, the said plaintiff being 
brought before him, the said answering defendant, as jus- 
tice of the peace as aforesaid, on said warrant, to answer 
said charge, then and there waived examination upon said 
charge, and was, then and there, by said defendant, as jus- 
tice of the peace, required to enter into a recognizance, with 
good and sufficient security, conditioned for his appearance 
at the next term of the district court, to be holden in and 
for said county, to answer said charge, in default of which 
he was committed to the keeper of the common jail of said 
Frontier county ; and the acts above set forth are the same 
of which the plaintiff complains in his petition; with a 
general denial as to the other allegations of the said petition. 

There was a trial to a jury, with verdict and judgment 
for the defendants. The cause is brought to this court on 
error by the plaintiff, who assigns the following errors: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the law of the case. 

3. Thecourt erred in admitting in evidence the origi- 
nal complaint upon which the plaintiff was arrested, over 
the plaintiff’s objection. ~ 

4. The court erred in admitting in evidence the origi- 
nal warrant upon which the plaintiff was arrested, over 
plaintiff’s objections, . 
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6. The court erred in admitting in evidence the copy 
of the original mittimus upon which plaintiff was detained, 
over plaintiff’s objections. 

6. The court erred in refusing to give the Ist and 2d 
instructions asked by plaintiff. 

7. The courterred in giving to the jury instruction No. 
— on its own motion, over plaintiff’s exception. 

8. The court erred in overruling plaintiff’s motion for 
a new trial. 

Upon the trial there was evidence tending to prove that 
the original complaint made, signed, and sworn to by de- 
fendants, Wood and Roberts, and presented to the defend- 
ant, Mortimer H. Clifford, as justice of the peace, and upon 
which the original warrant against the plaintiff was issued 
had been lost and could not be found, and it was mutually 
agreed by and between the parties that the copy of said 
complaint, as recorded in the docket of said justice, now in 
possession of Justice Fenton, his successor, is a true copy 
of said complaint, whereupon said copy was offered and 
received in evidence on the part of the defendants, The 
following is a copy of said dockét entry: 


vs. 
JOHN MILLER. 


“Tn justice’s court, before M. H. Clifford, December 


“STATE OF can | 


. 24,1884. 


“On this day Israel Wood and C. C. Roberts made com- 
plaint in writing and upon oath, signed by said complain- 
ants as follows: 

“ «That one John Miller did on the night of the 23d go 
to J. S. Ackerson’s house and attack him with a club, and 
strike him, Ackerson, over the head with said club with 
the intent to do him great bodily harm,’ which complaint 
is filed according to law. Before issuing the warrant I 
required of said complainants to acknowledge himself re- 
sponsible for costs if the complaint should be dismissed, 
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‘Thereupon the said Israel Wood and C. C. Roberts 
signed the following: ‘We hereby acknowledge ourselves 
responsible for costs in case the complaint is dismissed. 

“<TsraeL Wood AND 
“<«O, C. Roperts.’ 
“Dated December 24, 1884.” 

The defendants also offered the original warrant issued 
by said defendant Clifford, as justice of the peace, for the 
arrest of the plaintiff, together with the return thereon, 
which was received in evidence. The following are copies 
of the said warrant and return: 

“THe STATE oF NEBRASKA, 
Frontier County. \ 
“ To the sheriff or any constable of said county : 

“Whereas, Israel Woods and C. C. Roberts have made 
complaint in writing and upon oath before me, one of the 
justices of the peace in and for said county, that John 
Miller, late of said county, did on or about the 23d day of 
December, 1884, at the county of Frontier, the said John 
Miller did on the night of the 23d go to J. S. Ackerson’s 
house and attack him with a club, with the intention of 
doing him great bodily harm, with intent to kill said J.S.. 
Ackerson. You are therefore commanded forthwith to 
take said John Miller and bring him before me, or some 
other magistrate having cognizance of the case, to be dealt 
with according to law. Given under my hand this 24th - 
day of December, 1884. 

“ (Signed), M. H. Cuirrorp, 

“ Justice of the Peace.” 

(Return): “The State of Nebraska v. John Miller. 
Received this warrant this 24th day of December, 1884. 

“December 25, 1884, I took the body of John Miller, 
within named, and have him before the justice named 
<ichin: * * * 

“W. H. MIes, 
“Sheriff.” 
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The defendants also introduced ihe mittimus issued by 
said justice of the peace to the said sheriff, as the keeper of 
the common jail of said county, for the detention of the 
said plaintiff, together with the return of said sheriff of - 
the said mittimus thereon endorsed, which were received 
in evidence, and which I here copy: 


“8raTe of NEBRASKA, - 
FRONTIER County. 


“ To the keeper of the common jail of said county: 

“Whereas, John Miller has been arrested on the eom- 
plaint in writmg, signed and sworn to by Israel Woods 
and ©. C. Roberts, did on the night of the 23d of Decem- 
ber, 1884, go to J. 8. Ackerson’s house and attacked him 
with a club, and struck him, Ackerson, over the head with 
said club with the intention to do great bodily harm, and 
waived examination before me, M. H. Clifford, a justice of 
the peace, and required to give bail in the sum of $5,000 
(five thousand), for his appearance to the district court of 
said county on the first day of the next term thereof, to 
answer said charge, which requirement he has failed to 
complying. Inthe name of the state of Nebraska I there- 
fore command you to receive the said John Miller into 
your custody in the jail of said county, there to remain 
until diseharged by due course of law. 

“Given under my hand this 30th day of December, 
1884, 

“M. H. Ciirrorp, 
“ Justice of the Peace.” 


“As commanded, I took in my custody John Miller, 
within named, this 380th day of December, 1884, and held 
him as directed up to the 8th day of April, 1885. John 
Miller was then turned loose by Judge W. H. Allen, 
county judge. 

“Wiiiiam H., Mrs, 


“ Sheriff” 
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The court charged the jury as follows: “The com- 
plaint, warrant, and mittimus upon which the arrest of 
plaintiff was made and imprisoned are not void, and you 
must find for the defendants, unless you find that they, or 
some of them, acted wantonly, oppressively, and exceeded 
the proper part, by them each acted, in causing and procur- 
ing the arrest and holding in custody the plaintiff on the 
charge specified in the complaint, warrant, and mittimus. 
And if you find that the defendants acted in good faith, 
without oppression, you will find for the defendants. The 
justice’s court had jurisdiction over the case charged against 
the plaintiff, in which he was arrested and held under the 
said mittimus; and the complaint, warrant, and mittimus 
are sufficient to protect the defendants if they acted in good 
faith.” 

The plaintiff requested the court to give to the jury the 
following instructions, which the court refused to do: 

“1st. The defendants herein claim that their acts in 
arresting plaintiff herein and restraining him of his liberty, 
as claimed by plaintiff, were justified by virtue of a com- 
plaint, signed and sworn to by the defendants, Woods and 
Roberts, as complainants, and by virtue of a judgment of 
the defendant, Clifford, as a justice of the peace, rendered 
upon said complaint, requiring the plaintiff to enter into 
a recognizance in the sum of $5,000 for his appearance 
before the district court of Frontier county, Nebraska, and 
by virtue of a mittimus duly signed by said Clifford, as 
such justice of the peace, upon said judgment, and deliy- 
ered to the defendant, Miles, as sheriff of said county, 
under and by virtue of which said complaint, judgment, 
and mittimus, plaintiff was arrested and restrained of his 
liberty, as claimed by him herein. 

“You are instructed by the court that said Clifford, as 
such justice of the peace, had jurisdiction under the statutes 
of Nebraska to hear and finally determine the offense 
charged against the plaintiff in said complaint, judgment, 
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. and mittimus, and to discharge or finally punish the 
plaintiff under said complaint. 

“ But that said justice of the peace had no jurisdiction 
whatever over the matter, to require the plaintiff herein to 
enter into a recognizance, in any sum whatever, for his 
appearance before the district court, on the charge con- 
tained in said complaint, judgment, and mittimus. 

“That said judgment and mittimus were and are abso- 
lutely void, and the defendants herein, who signed said 
complaint, and the justice of the peace, defendant herein, 
who entered up said judgment requiring plaintiff to enter 
into said recognizance and issued said mittimus, and the 
sheriff, defendant herein, who arrested plaintiff under said 
mittimus, and restrained him of his liberty, are all tres- 
passers and liable to the plaintiff in an action of trespass, 
in damages for the arrest and imprisonment; and the pro- 
cess is no protection to the officer making the arrest, nor 
the justice issuing the same, nor to the parties who signed 
the complaint and procured the issuance of said mittimus. 

“2d. The mittimus in this case was illegal and void 
upon its face; and all the defendants herein who aided or 
commanded the arrest or imprisonment of the plaintiff, by 
virtue of the same, or who arrested or imprisoned the 
plaintiff under said mittimus, are trespassers therefor, and 
equally liable as such to the plaintiff in this action,” 

The rulings of the court in admitting in evidence the 
copy of the original complaint, and the warrant and mit- 
timus, and in giving and refusing instructions as above, 
present all the questions necessary to be considered. 

It may be admitted for the purposes of this case that, 
if the complaint was absolutely void on its face, the 
court erred, not only in admitting it in evidence to the 
jury, but also in its charge to the jury. It may also be 
admitted that the complaint is informal, and had it been 
objected to before the justice, and its informality timely 
pointed out, it would probably have been quashed, but in 
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that case there would probably have been a new complaint . 
made, in which such informality would have been avoided, 
go that there would not have been a failure of justice; 
otherwise the defendant therein, plaintiff in this action, 
would have been discharged, and the alleged injury for 
which this action is brought would not have been inflicted. 
But it appears that no objection was made to the jurisdic- 
tion of the court, or to the regularity of the proceedings, 
but that on the contrary an examination of the charge be- 
fore the magistrate was waived. In other words, the 
truth of the charge, for the purposes of the proceedings of 
the magistrate, was confessed to be true. The complaint 
as well as the warrant and mittimus, are now attacked in 
a collateral proceeding. In such proceeding I think the 
plaintiff can take advantage only of substantial-defects in 
the complaint, and not of matters of form. 

The section of the statute under which the plaintiff was 
arrested and imprisoned is section 17 of the criminal code, 
as follows: 

“Sec. 17. If any person shall unlawfully assault or 
threaten another in a menacing manner, or shall unlaw- 
fully strike or wound another, the person so offending - 
shall, upon conviction thereof, be fined in any sum not 
exceeding one hundred dollars, or imprisoned in the jail of 
the county not exceeding three months, or both, in the 
discretion of the court, and shall, moreover, be liable to 
the suit of the party injured.” 

By reference to the copy of the complaint it will be 
found to contain the substance of a charge against the 
plaintiff herein for the violation of the above section; that 
he did attack J. 8. Ackerson and strike him with a club. 
This constitutes the substance of the charge. The date 
and place of the commission of the offense, though material 
to the sufficiency of the complaint, if directly attacked, yet 
are immaterial in a collateral proceeding, as I conceive. 
The complaint, it is true, does not contain the word “ un- 
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lawfully,” as does the section of the statute, but I do not 
think this a fatal objection, when raised in a collateral 
proceeding, as it probably would have been, if raised in 
the proceedings before the justice. If it could be con- 
ceived that under any circumstances or state of facts it 
would have been lawful for the plaintiff to “attack J. S. 
Ackerson with a club, and strike him over the head with 
said club,” then it might be held to be of the substance of 
the complaint, that it contain the word “unlawfully,” in 
order to show that the case did not fall within such cir- 
cumstances. 

No fault is found by plaintiff in the brief with the war- 
rant issued by the justice for the arrest of the plaintiff. 
But he does in general terms attack the mittimus, but he 
does not point out the respect in which it fails to comply 
with the law. IJ have examined the numerous cases cited 
by counsel for the plaintiff, and fail to find any case which 
goes to the extent of holding that, in a collateral action, a 
complaint or indictment will be held to be void for failure to 
charge an offense in the precise words of the statute, or for 
failure to state the time or place of the commission of such 
offense. 

Although there is no point made in the case upon the 
amount of bail demanded by the justice of the plaintiff, I 
desire to say, for the benefit of the lower courts, that sight 
should not be lost of the provision of our constitution, that 
“excessive bail shall not be required.” Const., Art. L., 
Sec. 9. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges coneur. 
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Hannau M. Bearry anp Cuaries H. Hatstean, 
APPELLEES, v. CuHarues H. Beerue ET AL, 
APPELLANTS, : 


1. Roads: OPENING: NoTIce. In an application to the board 
of county commissioners for the establishment or opening of a 
new public road, under the Jaw as it existed in 1881, the giving - 
of the notice in the manner required by section 18 of chapter 87 
of the Compiled Statutes of 1881, was an essential prercqnisite 
to be complied with before the board eculd acquire any juris- 
diction over the subject-matter of the location or opening of 
such new road. 


2. 


In such case where a notice was given, 
but which failed to fix a time within which objections to such 
road might be presented, it was Held, That the board did not 
acquire jurisdiction, in the absence of an appearance by the 
parties to be affected by the location or opening of such new 
road. . 


APPEAL by defendants from a decree rendered in John- 
son county district court, Broapy, J., presiding, perpet- 
ually enjoining them from the opening of a public road 
between sections 20 and 29, in township 5, range 11 east, 
in said county. 


D. P, Henry, for appellants, cited : Maxwell’s Pl. and Pr., 
551. High Injunctions, Sec. 394. Michols v. Salem, 14 
Gray, 490. New Albany, etc., R. Co. v. Connelly, 7 Ind., 
32. Throckmorton v. State, 20 Neb., 653. Tigard’ v. 
Moffitt, 13 Id., 565. Hopkins v. Keller, 16 Id., 571. 


S. P. Davidson, for appellee, cited: Comp. Stat., 1881, 
Secs. 19 and 26, Ch. 78. Comp. Stat., 1887, Sec. 19, 
Ch. 78. 


REESE, Cu. J. 


This is a suit to enjoin defendants from opening a pub- 
lic road on a section line in Johnson county. It is alleged 
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in the petition that no notice was given of the proposed 
action of the county board in opening the road, and, in 
substance, that the proceedings to open the road were void. 
It is insisted, upon the part of appellants, that the petition 
does not state facts sufficient to constitute a cause of action, 
or entitle them to the relief prayed for. Upon an exami- 
nation of the petition we do not think this objection can 
besustained. It is alleged that no notice of the action of 
the board was given, of the time within which interested 
parties could file objections to the location of the proposed 
road, as is required by law; and that the plaintiffs are the 
owners of the land over which the proposed road will run, 
if opened. It is also alleged that no’ provision has been 
made for the payment of these damages, and that the loca- 
tion of the road will be an injury to them. It is true it 
is not alleged, in direct terms, that they will suffer an irrep- 
arable injury if the road is opened; yet we think the law 
is well settled that private property shall not be taken for 
public use, except in the manner provided by law; and if 
it is sought to exercise the right of eminent domain, the 
statutory provision must be followed, or the proceedings 
will be void and injunction will lie. This objection to 
the petition was urged in the district court, but it was over- 
ruled and a trial had which resulted in adecree in favor of 
plaintiffs, making the temporary injunction perpetual. 
Defendants appeal. 

As we view the case, it is necessary to examine but 
one question involved, and that is as’to the jurisdiction of 
the county board to order the opening of the road. 

A petition was filed, a commissioner appointed, and he 
made his report in favor of the proposed road. The 
county clerk then sought to issue the notice required by 
section 18 of chapter 78 of the Compiled Statutes of 1881, 
the law as it existed at that time. The section referred to 
required notice to be published to the effect (among other 
things) that objections to the location of the road should 
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be filed by noon of a day to be named in the notice, or the 
road would be located without reference thereto. A notice 
was issued by the clerk and publication was made, but the 
notice contained no reference to a time within which ob- 
jections could be filed, or that objections could be filed at 
any.time. This was necessary, not only by the plain pro- 
vision of the statute (the form of notice being given in the 
section), but by section 26 of the same chapter, it is pro- 
vided that such objections must be considered by the board, 
before making the final order for the location of the road. 
The notice was jurisdictional, and when it is shown by the 
record that it did not comply with the law in an essential 
element, the necessary jurisdiction or authority to make 
the final order did not exist, and plaintiffs nor their grant- 
ors having appeared in the proceeding, they are not bound 
by it. Robinson v. Mathwick, 5 Neb., 252. Doody v. 
Vaughn, 7 Id., 28. 
The decree of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


G. G. StruMBO FT AL., APPELLEES, V. JOHN E. SEELEY 
ET AL,, APPELLANTS. 


Mills and Mill Dams: NuISANCE: INJUNCTION. In anaction 
by the owner of a mill propelled by water, to enjoin the owner 
of another mill erected below him on the same stream.from 
raising his dam to such a height as to back the water upon his 
mill wheels, the testimony showed that the back-water from 
the lower dam when it was first erected did not reach within 
two hundred yards of the plaintiffs mill, and that afterwards 
the back-water extended to.and impeded the operation of the 
wheels of such mill, there heing considerable fall between. Held, 
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That while there was no testimony as to the height of the 
lower dam when first erected, or at the time of the trial, yet it 
did clearly. appear that the. back-water on the plaintiff’s mill 
was the direct result of raising the defendant’s dam, and that 

’ the plaintiffs were entitled to an abatement of the nuisance and 
to an injunction. 


APPEAL from the district court of Richardson county. 
Heard below before Broapy, J. 


Martin & Gilman and E. W. Thomas, for appellants, 
cited: K.P. R. R. Co. v. Mihiman, 17 Kan., 225. Pow- 
ers v. Council Bluffs, 45 Towa, 652. Angell Limitations, 
300. 


Isham Reavis and T. M. Marquett, for appellees, cited : 
Cobb v. Smith, 23 Wis., 261. Sceley v. Bridges, 13 Neb., 
547, Middleton v. Flat River Booming Co., 27 Mich., 533. 


MaxweEtt, J. 


The plaintiffs are the owners.of a grist-mill at: the: falls 
of the Nemaha river, in Richardson county, and the de- 
fendants are possessed of a grist-mill on the Nemaha river, 
about two miles below that of the plaintiffs, and this action 
is brought by the plaintiffs to enjoin the defendants-from 
raising their dam so as to back the water of :said. river on 
the water wheels of the plaintiffs’ mill, and for damages 
sustained by backing the water of. the river upon the 
plaintiffs’ wheels. On the trial of the cause the jury re- 
turned a verdict as follows: “We, the jury in this case, 
being duly impaneled and sworn, do say that we find all 
the issues in this cause with the plaintiffs, and we do.assess 
their. damages at.the sum of ($25) twenty-five dollars. 

“«M. L. Lippes, 
“Foreman.” 


- The court also submitted to: the jury certain questions, 
which with their answers areas follows : 
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“When the Hinton dam was built, how far back to- 
wards the Stumbo mill did it flow the water in the river? 
Within or about 200 yards of the Stumbo mill. 

‘Was there a ripple or riffle in the river below the 
Stumbo mill after the Hinton dam was built? Yes. 

“How near the Stumbo mill did the Hinton dam flow 
the water back immediately after it was first built? 
Within or about 200 yards of the Stumbo mill. 

‘Has the water in the river below the Stumbo mill 
been backed up any further at any time since the Hinton 
dam was first built? Yes. 

“Tf you answer the foregoing question in the affirma- 
tive, state to what extent the water has been deepened on 
the ripple or riffle immediately below the Stumbo mill? 
From six to twelve inches. 

“Has Hinton added anything to his dam in the way of 
building it higher? Unable to decide from evidence. 

“ What effect did the lowering of the water in Hinton’s 
dam have upon the water of the riffle immediately below 
the Stumbo mill? It drew the backwater from off the 
riffle. 

“ Has the Hinton dam flowed the water back upon the 
ripple or riffle below the Stumbo mill since 1881? Yes. 

“Did the Hinton dam flood the Stumbo ripple or riffle 
previous to 1881? No. 

“Would the lowering of the water in the dam of Hinton 
affect the depth of the water on the riffle below the dam of 
Stumbo? Yes. 

“When the water in Hinton’s dam was drawn off in 
August, 1884, did it lower the water on the Stumbo riffle 
and around their mill wheel? Yes. 

“Would the drifts in the river place back the water on 
the Stumbo mill if the Hinton dam was not in existence? 
No. 

“Has Mrs. Marilla Hinton and John Hinton been in 
possession of the mill in question in this case for any 
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length of time before the commencement of this suit, and 
if you do so find, state how long they have occupied the 
same? Yes, about five years. 

“‘ Have Hinton and wife occupied and operated said mill 
claiming it as their own? They claim it only by right of 
possession. 

“Do said parties now occupy said property claiming it 
as their own? No. 

“M. L. LipBeEg, 
“Foreman.” 

The following questions and answers were also returned : 

“ Has the dam of defendant been raised or maintained 
at any time within ten years next before May 19, 1884, 
to a greater height than it was kept at before that time? 
Unable to decide. ; 

“When was the dam at defendants’ mill erected, and 
‘ did said dam when so erected and maintained in 1869, 
1870, and 1871, back water upon the mill wheel at the 
Stumbo mill? From 1869 to 1871. No. 

“When did defendants take possession of the Hinton 
mill? About April, 1879. 

“Have the defendants since taking possession of the 
mill built the dam to a greater height than it was when 
they got possession? Unable to decide according to evi- 


dence. 
“M. L. Lipper, 


“ Foreman.” 

A motion for a new trial was thereupon filed by the de- 
fendants and overruled, and judgment entered as follows: 
“Tt is therefore ordered, adjudged, and decreed by the 
court, that said plaintiff have judgment against said de- 
fendants for the sum of twenty-five dollars, and the costs 
of this action, taxed at $ , and that they have exe- 
cution therefor. And it is further ordered, adjudged, and 
decreed by the court, that the defendants and each of them 
be, and they are forever enjoined from flowing the water 
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in the Nemaha river, on which the respective mills of the 
parties are situated, back and upon the mill wheel of the 
plaintiffs, situated on said river above the mill of said de- 
fendants, and from doing any act to prevent the easy and 
natural flow of the water in said river from the mill wheel 
of said plaintiffs, and that the injunction prayed for by said 
plaintiffs in that behalf is hereby granted and made per- 
petual.” 

The defendants, although having laid a foundation for 
a review upon error, now bring the cause into this court 
by appeal. The principal ground relied upon for reversal 
is, that the verdict and judgment are not: sustained by the 
evidence. 

The testimony tends to show that, about the year 1862, 
the plaintiffs erected a dam across the Nemaha river at a 
place known as the Falls, and a grist-mill propelled by the 
water of that river, and that they have continued in the 
possession of the property until the present time; that 
about the year 1869 or 1870, one Thacker erected a dam 
across the Nemaha river at a point about two miles below 
that of the plaintiffs, and erected a grist-mill which was pro- - 
pelled by the water of that river. The undisputed testimony 
shows that, at the time the defendants’ dam was erected, 
it did not cause the water to back up within two hundred 
yards of the plaintiffs’ mill, and that there was a consider- 
able fall and a riffle between the plaintiffs’ mill and the 
dead water in the defendants’ dam. This seems to have 
continued until the year 1881. In the latter year the river 
was very high and injured the dam of the defendants, and 
it is claimed changed to some extent the course of the river, 
by washing in the banks and by fallen trees. Since that 
time the water from the lower dam has been backed upon 
the wheels of the plaintiffs’ mill, There is no direct testi- 
mony as to the exact height of the: defendants’ dam when 
it was first erected, nor of its exact height at the. time of 
the trial; therefore the jury seem to have supposed that 
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there was no evidence to enable them to answer the questions 
which they failed to answer. It does appear, however, that 
the defendants’ dam has been constantly repaired, and there 
is no claim that the volume of water in the river has in- 
creased nor that the relative height of the plaintiffs’ and 
defendants’ mills has been changed. It would therefore 
seem to follow that when the backwater from the defend- 
ants’ mill-dam extended farther up the stream, so as. to 
impede the operation of the plaintiffs’ water wheels, it 
must have done so because of the raising of the defendants’ 
dam. That such backwater was the result of increasing 
the height of the defendants’ dam,-is the only inference 
admissible from the testimony, and the jury would not 
have been warranted in finding otherwise. It is apparent 
that justice has been done, and the judgment of the court 
below is affirmed. 5 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Lypia4 MERRIAM, EXECUTRIX, ETC., PLAINTIFF IN ER- 
RoR, V. VALENTINE RAUEN ET AL., DEFENDANTS 
IN ERROR. 


Taxes: TAK SALE: ILLEGALTAX DEED: LIEN OF PURCHASER: 
‘INTEREST. In an action by the purchaser of land at a tax sale 
- held inthe year 1872 for the delinquent taxes of 1871, where 
he also paid the prior taxes on said land for: 1870, and the sub- 
sequent taxes for 1872, 1873, and 1874, for the settlement of his 
title and interest in said land, and for a lien thereon for the 
amount bid at said sale, and the amounts paid for said taxes, 
and where, upon the trial, the court found thatthe taxes for which 
said sale was made were legally assessed and levied, and said 
sale legal and regular, but that the plaintiff’s title to said land 
had failed by reason of the illegality of his tax deed therefor, 
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Held, That the plaintiff was entitled to a lien upon said land 
for the amount bid at said sale, and the several sums paid for 
prior and subsequent taxes, together with interest on said sev- 
eral sums from the date of said sale, and said several payments 
respectively, at the rate of 40 per cent per annum up to the ex- 
piration of two years from the date of said sale, and at the rate 
of 12 per cent per annum thereafter. 


Error to the district court for Cass county. Tried 
below before Haywarp, J. 


8. P. Vanatta, for plaintiff in error. 
M. A. Hartigan, for defendant in error. 
Coss, J. 


The only question involved in this case is, as to the rate 
of interest to which the plaintiff is entitled on the several 
sums paid by him, for the purchase of the real property de- 
scribed in the pleadings, at the sale thereof for. delinquent 
taxes, and for subsequent taxes thereon, the plaintiff’s title 
to said real estate having failed for the reason that the tax 
deed therefor was not executed, sealed, and acknowledged 
in accordance with law. 

The district court found that, “the taxes set forth in the 
petition were duly and legally assessed, and were paid by 
the plaintiff as set forth in the petition; that the land was 
sold by the treasurer of Cass county for the delinquent 
taxes, as set forth in said petition, and was purchased by 
plaintiff, and that the subsequent taxes as therein alleged 
were paid by the plaintiff.” The court further found that 
the taxes so paid by the plaintiff, with interest and costs, 
amounted at the date of the judgment to the sum of $148, 
and decreed the same to be a lien upon the said real estate 
for that amount. 

The plaintiff brings the cause to this court on error. 
There are several errors assigned, but none of them are 
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insisted on by plaintiff, in the brief, except the one out of 
_ which arises the question of interest, and our examination 
will be confined to that. 

It appears from the record that the above amount found 
for the plaintiff, consisted of the several sums actually paid 
by him for the purchase of the lot at the sale thereof for 
delinquent taxes, previous and subsequent taxes paid 
thereon, and interest on the several sums paid, at the rate 
of ten per cent per annum. 

In the several cases of. Zahradnicek v. Selby, 15 Neb., 
579, Sullivan v. Merriam, 16 Id., 157, and Shelley v. Towle, 
Id., 194, it was held that in cases where all the proceed- 
ings, from the assessment and levy of the taxes up to the 
sale of the land, were regular and legal, but the tax deed 
held to convey no title, by reason of illegality in its form 
or execution, and the grantee in such ineffective deed was 
given a lien on the land for the taxes paid, he would be 
entitled, in cases where the sale occurred while chapter 66 
of the General Statutes was in force, to interest at the rate 
of 40 per cent from the date of the sale or payment of 
prior or subsequent taxes up to the expiration of two years 
from the date of the sale, and at the rate of twelve per 
cent per annum thereafter; and in cases where the sale 
occurred after the taking effect of the revenue law of 1879, 
chapter 77, Compiled Statutes, to interest at the rate of 
20 per cent from the date of the sale, or payment of prior 
or subsequent-taxes, up to the expiration of two years from 
the date of the tax sale, and at the rate of ten per cent 
thereafter. 

There can be no doubt of the rule established by these 
cases, so far as the rate of interest for the first two years 
after the sale is concerned. These rates of interest are 
provided, in the several statutes referred to, to be paid by 
the owner of the land upon its redemption from tax sale, 
and two years is the limit of time from the date of sale 
allowed him in which to redeem. It would be both inequi- 
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table and against the policy of the law to allow the delin- 
quent and recalcitrant tax-payer,to not only retain his 
lands, but also reduce the rate of interest, by reason of a 
mistake or blunder on the part of the county treasurer in 
drafting or executing the tax deed. As to the rate of 
interest after the expiration of the time allowed the land- 
owner in which to redeem the land from tax sale, the 
writer does not fully see the ground upon which the said 
decisions rest, and were it not for them he would be in- 
clined to adopt the rate provided by law, generally, for the 
withholding of money; but the rate having been thus 
established it will be adhered to. 

‘The sale of the lot for delinquent taxes, and the pur- 
chase thereof by the plaintiff, as well as the payment of 
prior and subsequent taxes thereon, having been made 
prior to the taking effect of the revenue law of 1879, and 
while chapter 66 of the General Statutes was in force, the 
plaintiff was entitled to interest thereon at the rate of 40 
per cent per annum, until the expiration of two years from 
the date of the sale, and at the rate of 12 per cent per 
annum thereafter; and the judgment of the district court, 
in so far as it-allowed interest at lower rates respectively, 
is reversed. It is referred to the deputy clerk of: this 
court to compute the principal and interest due the:plaintiff, 
at the rate above indicated, and a decree will be entered 
in this court for the plaintiff accordingly, and for a lien on 
’ the said lot therefor, and a sale of said lot, unless‘ the 
amount so computed and found, with interest thereon, be 
paid within six months from the date of such decree. 


DECREE ACCORDINGLY, * 


THE other judges concur. 
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SHERWIN, SHERWIN & Co., PLAINTIFFS IN ERROR, V. P. 
W. O’ConnorR, DEFENDANT IN ERROR. 


Bill of Exceptions: TIME OF PRESENTATION TO TRIAL JUDGE. 
A bill of exceptions will not be dismissed upon the ground 
that it was not presented to the trial judge for his settlement 
and allowance within ten days from its return to the party 
seeking the allowance of the bill by the opposite party, unless 
it shall appear that the bill was not presented to such judge 
within fifteen days, or such additional time, not exceeding 
forty days from the adjournment of the court sine die, as might 
have been allowed by the court, and twenty days additional, 
making, in a case of full extension of the time allowed for the 
completion of the bill, sixty days in all. 


Morton to quash bill of exceptions, 
Sawyer & Snell, for the motion. 

J. L. Caldwell, contra, 

Cozs,.J. 


This a motion to quash the bill of exceptions, The 
reason assigned is, that the said bill, together with the 
amendments thereto proposed by the defendant, was not 
presented to the Hon. 8. B. Pound, the judge who heard 
and: tried the cause, to settle and allow the same within ten 
days after the same was returned to the plaintiff in error, 
upon five days’ notice, etc. 

A motion to dismiss is technical in its nature, and will 
be strictly. construed. The provisions of law for the set- 
tlement and allowance of bills of exceptions are to be 
found in section 311 of the civil code. It is provided 
that, “the party so excepting must reduce his exceptions 
to writing within fifteen days, or in such time as the court 
may direct, not exceeding forty days from the adjournment 
of the court sine die, and submit the same to the adverse 
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party, or his attorney of record, for examination and 
amendment if desired. * * * ‘Within ten days 
after such submission the adverse party may propose 
amendments thereto, and shall return said bill with his 
proposed amendments to the other party or his attorney of 
record. The bill and proposed amendments must, within 
ten days thereafter, be presented by the party seeking the 
settlement of the bill to the judge who heard or tried the 
case, upon five days’ notice to the adverse party, or his attor- 
ney of record, at which time the judge shall settle the 
bill of exceptions. If no amendments are proposed, or 
if proposed and allowed, the proposed bill may be pre- 
sented with the amendments, if any, to the judge for settle- 
ment, without notice to the adverse party or his attorney 
of record.” 

In the case of First National Bank v. Bartlet, 8 Neb., 
319, the above section was construed. In the opinion 
the court say: “The design of the law, evidently, is 
to allow a fixed period for the presentation of a bill to the 
adverse party for the proposal of amendments, and for pre- 
senting the amended bill to the judge for his approval and 
signature, being analogous, in that regard, to the return 
and answer day of a summons.” 

Ordinarily a summons is returnable on the second Mon- 
day after the day of its date. The answer or demurrer 
of the defendant must be filed on or before the third Mon- 
day after the return day of the summons, and the actual 
service and return of the summons at any time before the 
return day will not shorten the time for the answer. 

In the case at bar, the time fixed by the court for the 
reducing of the exceptions to writing and submitting the 
same to the adverse party, or his attorney of record, for 
examination and amendment if desired, was forty days 
from the adjournment of the court sine die. The defend- 
ant in error was then entitled to ten days, in addition to 
the forty days as above stated, in which to propose his 
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amendments, and return the bill to the plaintiff in error, 
or his attorney of record, and the latter was entitled to 
ten days, in addition to the above forty and ten, making 
sixty days in all from the adjournment of the court sine | 
die in which to present the bill of exceptions with the pro- 
posed amendments, if any, to the judge for settlement 
and signature. 

The defendant in error was entitled to five days’ notice 
of such presentation, and neither of the above terms, nor 
the aggregate time allowed for the performance of either 
of said acts, will be shortened, or advanced, by the doing of 
any of the acts above enumerated in advance of the time 
limited in the statute for the same. 

It follows, therefore, that, unless it appears that the date 
upon which the bill of exceptions was presented to the 
judge who tried the cause was outside of sixty days from 
the day of the adjournment of the court sine die for the 
term at which the judgment was rendered, the motion to 
quash the bill of exceptions must be overruled. I have 
carefully examined the record presented, and fail to find 
any certificate or statement of the day or time of the final 
adjournment of said term. 

The motion is therefore overruled. 


MorioN OVERRULED. 


THE other judges concur. 
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Tur Nepraska MANUFACTURING COMPANY, PLAINTIFF 
IN ERROR, V. JOHN R. MAXON ET AL., DEFENDANTS 
IN ERROR. 


County Judge: DISQUALIFICATION: POWER OF APPOINTEE. 
A person appointed by the county board to act in place of the 
county judge during the disqualification of such county judge 
from acting in any cause or matter before him, will continue 
to act until the whole canse or matter is disposed of, including 
every matter and thing conuected therewith, which might or 
could be officially done or performed by the county judge, were 
he not disqualified to act in such cause or matter. 


Error to the district court for Kearney county. Tried 
below before Gasuin, J. 


Dilworth, Smith &. Dilworth, for plaintiff in error, cited : 
Comp. Stat., Secs. 26, 35, Ch. 20. Sec. 1008, Civil Code. 
Ex parte Johnson, 15 Neb., 512. 


Stewart & MePheely, for defendant in error, cited: Ez 
parte Strang, 21 Ohio State, 610. 


Coss, J. 


The plaintiffs in error brought their action against the 
defendants in error in the county court of Kearney county. 
G. L. Godfrey, county judge of said county, being one of 
their attorneys, was incompetent to try the cause. The 
parties mutually stipulated that Joel Hull, Esq., one of the 
attorneys of said court, should be appointed a special dep- 
uty county judge of said county, to try said cause, and 
mutually petitioned the county board of said county to 
make such appointment, which was accordingly done. 
The cause was tried before said court, the said special dep- 
uty county judge presiding, with a jury, which trial re- 
sulted in a verdict and judgment for the defendants. The 
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plaintiffs thereupon took an appeal to the district court, 
within the time provided by law. The cause was tried on 
the 30th day of April. The appeal bond was filed and 
approved on the first day of May, and on the 22d day of 
the same month, the said special deputy, Joel Hull, made 
out, signed, and sealed, with the seal of said court, a tran- 
script of said judgment, including all of the proceedings in. 
said cause, which was on the same day filed in the district 
court of said county. At the next term ofthe district 
court the said case was called, and by consent of parties 
continued to the next succeeding term, at which succeeding 
term the defendants filed a motion to dismiss the appeal, on 
the ground, and for the reason, that no transcript of pro- 
ceedings had in the lower court was filed in the district 
court on or before the second day of the next term thereof 
after the rendition of said judgment; that no appeal bond 
was filed and approved, as required by law; that said 
cause was tried in the county court in and for Kearney 
county on the 30th day of April, 1885, and verdict and 
judgment was entered, immediately, on the said day, and 
that said case was tried before Joel Hull, he, the said Joel 
Hull, having been, on the 9th day of January, appointed 
by the board of supervisors judge pro tem. to hear the 
said cause ; that immediately after the rendering of said 
judgment said Joel Hull surrendered and delivered to G. 
L. Godfrey, the said G. L. Godfrey being then and there,. 
from said time, county judge of said couniy, duly elected 
and qualified, the records and official seal of said county 
court being in his care since April 30, 1885; that the pa- 
per filed herein, purporting to be a transcript of the pro- 
ceedings of the case in the lower eourt, was signed on the 
22d day of May, 1885, by said Hull; that said Hull had 
no right or authority to sign and certify to said record 
of said county court; that the said Joel Hull has not 
had the said records in his possession or under his control 
since the 30th dav of April, 1885; that when said Joel 
15 
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Hull, on the 22d day of May, signed said paper purport- 
ing to bea transcript, he was not county judge, but G. L. 
Godfrey was.the only proper person to sign said transcript. 

The motion was sustained by the court, and said appeal 
dismissed. 

The plaintiff afterwards filed: a motion to set aside and 
annul said order of the court dismissing the said appeal, 
which was overruled. The plaintiff brings the cause to 
this court on error. 

Section 35 of chapter 20 of the Compiled Statutes pro- 
vides.as follows: “When any probate judge shall be dis- 

qualified from acting in any cause or matter before him, or: 
is-temporarily absent from the county, the county commis- 
sioners may appoint a competent and disinterested person 
to act in place of such judge in such case, or other matter, 
during such absence or disqualification, who shall give 
bonds in the same manner, and possess the same powers, 
and be subject: to the duties, restrictions, and liabilities 
therein as are prescribed by law respecting probate judges.” 

It thus appears that there are two cases wherein the 
county commissioners may appoint a person to act as a 
probate (county) judge. First, where the probate (county) 
judge is-disqualified from actiug in any cause or matter: 
before him ; and secondly, where such judge is temporarily 
absent from the county. In the latter case tle appoint- 
ment of such person is clearly temporary, and his author- 
ity to act as such will be measured by the continuance of 
the absence of the probate judge from the county. In the 
first case the appointment of such person is not temporary, 
except in the sense that all-lawsuits or other matters pend- 
ing before a court will, or ought to, terminate sometime; 
but until the cause or matter in which the probate judge is 
disqualified, and which disqualification was the cause of 
such appointment being made, is finally determined and: 
disposed of, the person so appointed will possess the power 
to act and perform any duty as probate judge in and about 
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such cause or matter, which the probate judge might or 
could do or perform, were: he not disqualified’ td act therdin.- 
In: such: case the person so’ appointed does not, nor can he, 
take or hold exclusive possession of the probate’ office 
records or seal, but he will have access thereto as long, and 
whenever it may be necessary, for the full and complete 
purpose of such appointment. 

Inthe case at bar, Judge. Godfrey was disqualified to 
act in-the case, by reason of his being one of the attorneys 

° for the plaintiff. His disqualification was not confined to 
the hearing. and trial of the case, but extended to: every 
official act-necessary to be done or performed by tht pro- 
bitejudge of said'county in and about said cause, includ- 
ing, as I understand the law, the approval of the appeal 

- bond and the certifying of the transcripts.: 

The appeal having: been dismissed on thé ground that 
there Was no transcript filed in the district court, other than 
the one certified and sealed by Joel Hull, the person 
specially appointed by the county board on account of the 
disqualification of the probate judge, and he being, as ap- 
pears above, the proper person to’sign and seal such tran- 
script, the judgment of the district court is reversed and 
the cause remanded for further proccedings according to 
law. 


REVERSED AND REMANDED. 


THE other judges coneur. 
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Henry C. Stout anp BarBaRA STOLL, PLAINTIFFS IN 
ERROR, V. Erastus C. GREGG ET AL., DEFEND- 
ANTS IN ERROR. 


Creditor’s Bill: FINDING AND DECREE OF TRIAL CouRT. In an 
action in the nature of @ creditor’s bill, wherein itis alleged by 
plaintiffs that they had recovered a judgment against one of the 
defendants, which judgment, at the commencement of the 
action, amounted to something over $200, and that prior thereto 
the judgment debtor had fraudulently transferred all his prop- 
erty, consisting of real estate and personal property, to his wife, 
for the purpose of evading the collection of the judgment, and 
where in such action the finding of the district court was in 
favor of the defendant in the action,so far as the real estate 
was involved, but in favor of the plaintiffs, with reference to the 
personal property, the finding being general, that the grantee, 
the wife of the grantor, held personal property of the grantor 
under a transfer from him subject to the payment of plaintiffs’ 
judgment, and sufficient to pay the same, without specifying 
the nature of the property so held, whether liable to execution 
process or not, and no motion for a new trial having been filed, 
it was Held, On error to the supreme conrt, that there was no 
presumption that the property was of such a nature as could be 
levied upon by execution, and therefore the finding and decree, 
that the grantee of the property be required to pay the debt out 
of the property so held by her, could not be molested. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


A, Hardy and A. H. Babcock, for plaintiffs in error, 
cited: McElwain v. Willis, 9 Wend., 548. McKibben v. 
Barton, 1 Mich., 213. 


Pemberton & Bush, for defendants in error, cited : Sayre 
v. Thompson, 18 Neb., 33. Maxwell’s Pl. and Pr., 605. 
Orutts v. Wray, 19 Neb., 581. 


Reese, Cu. J. 


This suit was instituted in the district court of Gage 
county, by defendants in error, and is in the nature of a 
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creditor’s bill, Plaintiffs in error are husband and wife. 
The petition alleges that the judgment which was the 
foundation of this proceeding was rendered against Henry 
C. Stoll, in 1882, for $110.55 principal and $108.55 
costs, and which judgment remains in force and unpaid ; 
that on the 14th day of October, 1882, plaintiffs caused 
_an execution to be issued upon said judgment against the 
property of Stoll, and which execution was returned on 
the 3d day of January, 1883, unsatisfied for want of prop- 
erty on which to levy; that the indebtedness for which 
said judgment was recovered accrued in 1878; thaton the 
3d day of January, 1880, defendant, Henry C. Stoll, was 
the owner in fee simple of all of section number seventeen, 
in township three north, of range number six east, in Gage 
county, which was of the value of $10,000, and that upon 
said day he was the owner of personal property, consisting 
of horses, cattle, hogs, and farming implements, and other 
personal effects, of the value of $5,000; that on that day, 
-for the purpose of hindering and delaying and defrauding 
his creditors, and without consideration, he transferred all 
of said property to defendant, Barbara Stoll, the said Bar- 
bara Stoll participating with him in such fraudulent intent 
and purpose; that at said time they were residing npon 
the land referred to, cultivating and occupying it as a 
farm; and Henry managed the same, handling and selling 
the stock and grain and exercising full and complete own- 
ership and control of the wholeof said farm and property ; 
that the management and control of the farm and personal 
property thereon have at all times, since such transfer, 
been under the sole care of plaintiff in error, Henry, and 
that the title thereto was held by Barbara in trust for 
Henry, who was the real and equitable owner of all of the 
property mentioned ; that the real estate is now worth 
$25,000, and the personal property is of the value of 
$5,000, but that the title is so held and covered up that it 
cannot be reached by execution issued on said judgment ; 
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and that Henry C. Stoll has no property whatever in his 
name which can be reached by execution. The prayer of 
the petition is, that the conveyance of the land and personal 
property from Henry to Barbara be set aside, be declared 
to be null and void as against the plaintiffs, and that it 
may be declared subject to the payment of plaintiffs’ 
judgment, and for general relief. 

The answer of plaintiffs in error, in substance, admitted 
the transfer of the property as alleged in the petition, but 
denies the fraudulent intent of either of the defendants, 
plaintiffs in error, and alleged that the land was purchased. 
with the money belonging to Barbara, in her absence, and 
without her knowledge or consent the title was taken by 
Henry; and that on the day named in the petition the 
title was transferred to her, to whom it actually belonged ; 
and that the land being insufficient to pay the whole of the 
indebtedness to her by Henry, the transfer of the personal 
property was made in liquidation thereof; that at the said 
time Barbara had no knowledge that Henry was in any 
way indebted to plaintiff or any other person, and that in 
fact Henry was not indebted to plaintiffs as he, Henry, 
supposed, but that the judgment referred to was ‘subse- 
quently rendered against him in a transaction in which he 
did not believe himself to be in any way indebted ;to 
plaintiffs; that the whole transaction of the conveyance of 
the property from Henry to Barbara was in the best of 
faith, with no intent or purpose to defraud any one, and 
for value. 

Plaintiffs’ reply was a general denial. The cause was 
tried to the court, who found in favor of plaintiffs in error 
as to the real estate, but-in favor of defendanis in error as 
to the personal property, and that at the commencement 
of the suit “Barbara Stoll held personal property. of the 
defendant, Henry C. Stoll, under transfer from him, sub- 
ject to the payment of plaintiffs’ judgment claimed herein, 

. which is $268.20, in an amount sufficient to pay said 
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plaintiffs’ said claim.” It was therefore adjudged and de- 
creed that Barbara pay the plaintiffs said sum of $268.20, 
together with the costs of this action. No motion fora — 
new trial was filed. The cause is now presented to this 
court by proceedings in error. 

The failure to file a motion for a new trial must, to-a 
great extent, limit our investigations in this review, as it 
has been the uniform holding of this court that, in order 
to obtain a review of a case in the supreme court on error, 
a motion for a new trial must be made and the errors 
specifically pointed out. But as the errors assigned are 
confined principally to the general judgment and finding 
of the court, we have examined the case for the purpose 
of ascertaining whether or not the judgment is sustained 
by sufficient evidence. ; 

The real -contention of plaintiffs in error seems to be 
that, as the finding was in favor of defendants in error 
upon the real estate involved in the action, the personal 
property was tangible, situated upon the premises in 
question, within the county of Gage, and that an execution 
ou defendants’ judgment could have been levied thereon 
and all the questions involved in this case could have been 
disposed of in an action at law. In short, that defendants 
in error had an adequate and complete remedy by the 
levying of their execution, and that therefore this action 
cannot be maintained. Ordinarily, we think, this conten- 
tion would be correct ; and were it shown by the finding 
of the court, that the personal property in the possession 
of Barbara consisted of specific property, as live stock, 
farming implements, grain, etc., it might have been levied 
upon by the exeeution and all the questions involved in 
its ownership tried by the ordinary legal methods. But 
the finding of the court is silent upon this question. From 
the finding it appears that, at the commencement of this 
.action, Barbara held personal property of defendant, Henry, 
under transfer from him, subject to the payment of plaint- 
iffs’ judgment, 
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It is well established, I think, by all the authorities, 
that, where property is held by a trustee which cannot be 
made subject to an execution, an action in the nature of 
a creditor’s bill, and for an accounting, will Jie; and if 
there is sufficient to satisfy the judgment a decree will be 
entered, as in this case. This lias been held to be the rule 
where the property transferred consisted of merchandise, 
as well as other tangible property. See Hadden v. Spader, 
20 Jolinson’s Rep., 554. We doubt not it is the correct 
rnie, 

It would have relieved the case of some embarrassment 
had the district court ascertained the value of the property in 
the hands of Barbara, at the time of the commencement 
of this action, as well as the amount of the judgment in- 
volved, instead of the general finding that it was sufficient 
to pay said amount. But as no objection is-made on this 

- particular ground, the finding of the court must be deemed 
correct and canuot be molested on that account. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


JOHN JOHNSON, PLAINTIFF IN ERROR, Vv. Lewis W. 
PaRRorreE AND Marcus L. Parrorre, DEFEND- 
ANTS IN ERROR. 


1. Petition examined, and Held, To constitute a canse of action. ° 


2. Trial: FINAL JUDGMENT: STIPULATION FOR REVIEW IN 
SUPREME CouRT. The decision of the district court in sustain- 
ing a motion for a new trial after a cause has been tried to a 
jury and verdict returned, is not a subj-ct of review until after 
a final judgment is rendered in a cause. (Ariman v. West Point 
Manufacturing Co.,16 Neb., 572.) But where after verdict, and 
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pending a ruling of the court upon a motion for a new trial, it 
is stipulate! that the ruling of the court thereon may be re-- 
viewed by the supreme court, without reference to a subsequent - 
trial, and that in case a new trial is refused upon review by the 
supreme court, the decision of the district court is affirmed, the 
cause shall be dismissed ; or in case a new. trial is granted, and 
upon review the order should be set aside and a judgment ab- 
solute rendered in the supreme court for the amount of 
the verdict, the supreme court will be governed by the 
stipnlation, review the case, and render such judyment as the 
district court should have rendered. 


In such cases, the recognized rule, that 
in deciding the motion for a new trial the ruling of the district 
court will not be molested, unless there is an abuse of discretion 
does not apply with its usual iorce, and the supreme court 
will examine the case, in the exercise of the jurisdiction con- 
ferred by the stipulation, without reference to such rule. 


The rule, that a trial jury must be the sole judge of ques- 
tions of fact, where the testimony is contradictory, adhered to. 


_ Error to the district court for Buffalo county. Tried 
below before HaAMER, J. 


A. H. Connor and Hartman & Dryden, for plaintiff in 
error, argued the cause upon the facts alone. 


Calkins & Pratt, for defendants in’error, on insufficiency 
of petition, cited: Boone’s Code Pleading, Sec. 24. Max- 
well’s Pl. and Pr., .236-,.On granting. new. trial, cited: 
Sedan v. Church, 29 Kas., 190. Sang v. Beers, 20 Neb., 
365. 


ReesE, Cu. J. 


This was an action by plaintiff in error for damages, 
growing out of the alleged misrepresentations by de- 
fendants in error as to the quality of a number of 
sheep traded by them to plaintiff in error. It is not 
quite clear as to whether plaintiff in error, by his petition, 
sought to charge a fraudulent transaction on the part of 
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defendants in error, by a false representation as to the 
quality of the sheep, or whether the action was intended to 
be for a breach of warranty. It is alleged in the petition 
that prior to the transaction the plaintiff was the owner of 
the north-east quarter of section thirty, in township nine 
north, of range seventeen west, in Buffalo county, and also 
that he held railway contracts on the north-east quarter of 
the north-west: quarter, and the west half of the north- 
west quarter, and the north-west quarter of the south-west 
quarter of section twenty-nine of the same township and 
range; that on the 27th day ef September, 1883, the 
value of the real estate was $4,288.75, over and above the 
amount due the railroad company on the contracts referred 
to; that on that date the defendants in error were the 
owners of a large number of sheep, which they proposed 
io trade for the land, and as.an inducement to:the plaintiff 
in error to make the trade, represented to him: that the 
sheep were healthy and entirely free from the disease gen- 
erally known as the scab; that plaintiff informed defend- 
ants that he would not trade for the sheep unless they 
were entirely free from such disease, and that in reply de- 
fendant stated and represented that said sheep were healthy 
and entirely free from the disease mentioned ; that relying 
upon the statements and representations of defendants, as 
to the condition of the sheep, the trade was made, plaintiff 
receiving 1,468 sheep, at the value of $2.50 per head, ag- 
gregating the sum of $3,670, and 495 lambs, estimated at 
$1.25 per head, aggregating $618.75, the total value of the 
whole being $4,288.75. 

It is alleged that the sheep were not healthy, but at the 
time of the trade were sick and diseased with ‘the seab ; 
that after ‘taking the sheep into the possession of the 
plaintiff, and believing them to be sound and healthy, he 
sold 666 head thereof for the sum of $1 ;765.90;and 160 head 
for the sum of $424, but that said sheep proving to be 
diseased, he took them back, or so many as were living, 
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and returned to the purchasers their notes executed to him 
for the purchase price ; that out of the entire number of 
sheep received from the defendants, 1,100 died with 
the disease mentioned, and that the sheep were afflicted 
and diseased before and at the time of the exchange, and 
were lost by death; that if they had been healthy, as rep- 
resented by defendants, they were very well worth $2.50 
perhead, It is further alleged that plaintiff undertook to 
heal and cure the diseased sheep, and was to great expense 
in feeding and caring for them, and spent thereon the sum 
of $1,385, which was lost to him, which would not have 
been expended by him had not the defendants falsely and 
fraudulently imposed said sheep upon him, as alleged in 
the petition. It is further alleged, that relying upon the 
representations of the defendants as to the quality of the 
sheep, he allowed them to become intermixed with his own 
flock, and lost, of his own flock, sheep of the value 
of $192.50 ; that in addition to the expenses paid out 
and lost by him in caring for the sheep he was obliged to 
provide extra help, on account of the extra work in 
caring for those that were diseased, which was of the 
value of $150, over and above what would have been 
necessary had the sheep been sound. A judgment of $4,- 
479.50 is demanded as the damages. 

The answer of defendants admits the contract and ex- 
change of property ; alleges that the contract was in writ- 
ing and in the following language: 

“KEARNEY, NEB., Sept. 25th, 1883. 

“ The following contract made between J. Johnson and 
Parrotte Bros., in which J. Johnson agreed to exchange 
820 acres of land, with all improvements, for sheep, at 
$2.50 per head, 160 acres to be deeded land and 160 is 
partly paid up R. R. land. The sheep to be sorted by 
Johnson, out of 2,000 head, taken as they run-out of the 
corral, not counting lambs. Also to take the lambs at 
$1.25 per head, unless otherwise decided, The exchange 
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to be made in four days, Parrotte Bros. agreeing to assume 
back payments on land. J. Johnson to secure Parrotte Bros. 
against $300 indebtedness, made by Geo. D. Aspinwall.” 

It is alleged that, in pursuance of and in fulfillment of 
said contract, and not otherwise, an exchange was made; 
that plaintiff had full opportunity to inspect and examine 
the sheep, and did so inspect and examine, both before and 
after making the contract. They deny the representations, 
alleged to have been made as to the health of the sheep; 
allege that if the sheep became or were diseased, they be- 
came.so after the contract was made, and after delivery to 
plaintiff. All other allegations in the petition are denied. 

By the reply it is alleged that, after the written agree- 
ment mentioned in the answer had been entered into, and 
at the time the sheep were being selected by the plaintiff, 
plaintiff discovered that one or more of them had the ap- 
pearance of being diseased with the scab, and that he then 
called the attention of the defendants to the fact, and re- 
fused to proceed with the trade, whereupon defendants 
stated and affirmed the fact to be, that the sheep mentioned 
by him, then being inspected, did not have the discase 
named, but that what appeared to be such was caused by 
being scalded in dipping, and that all the sheep were free 
from the disease. Plaintiff, relying upon such statements 
then made, and believing the sheep to be sound as repre- 
sented, proceeded to select the sheep and consummate the 
exchange. The allegation, that the exchange was made in 
pursuance ‘of the written contract, is denied, as well as the 
allegation that the sheep contracted the disease after they 
were delivered to plaintiff. 

A jury trial was had which resulted in the return of a 
verdict in favor of plaintiff for the sum of $981.50. De- 
fendants then filed a motion for a new trial. Pending the 
motion for a new trial, the following stipulation was en- 
tered into by the parties to the action: “It is hereby stip- 
ulated and agreed by and between the parties, that if - 


JANUARY TERM, 1888. 237 


Johnson vy. Parrotte, 


the court shall grant a new trial herein, then that said 
plaintiff may review said order. granting a new trial, by 
petition in error to the supreme court, and that if said su- 
preme court shall affirm said order granting a new trial, 
that judgment absolute shall be rendered against the plaint- 
iff, dismissing his action with costs. But if the said sn- ” 
preme court reverses said order, then that judgment abso- 
lute shall be rendered against defendants for the amount. of 
verdict and costs.” 

A new trial was granted, but for the purpose of review- 
ing this order error is presented by the plaintiff in the ac- 
tion below. By the stipulation above copied, it is apparent 
that both parties desired to avoid the expenses and vexation 
of another trial, and that the litigation shall be brought to 
a speedy termination. We are thercfore inclined to exam- 
ine the question presented by petition in error, to render 
final judgment notwithstanding the fact that in the absence 
of such stipulation we could not do so. Artman v. West 
Point Manufacturing Co.,16 Neb., 572. All questions 
of jurisdiction being waived, and such jurisdiction being 
specifically granted by the stipulation, we will try to 
ascertain whether or not the district court erred in set- 
ting aside the verdict of the jury. Under this no notice 
can be taken of the errors alleged to have been made 
against plaintiff in error prior to the ruling on de- . 
fendant’s motion, as plaintiff in error stipulated to accept 
a judgment in his favor on the verdict of the jury. The 
motion for a new trial was based upon the following 
grounds: 

“ First. That the damages were excessive and appear 
to have been given under the influence of passion and 
prejudice. 

“ Second. That the verdict is not sustained by sufficient 
evidence. 

“ Third. That the verdict is contrary to law. 

“ Fourth. That the court erred in admitting any evi- 


238 SUPREME COURT OF NEBRASKA, 


Jobnson-v. Parrotte. 


dence, for.that' the. petitiun does not state facts sufficient to: 
constitute a! cause of: action. 

“Fifth. Tht the court erred’ in admitting evidence of 
facts not pleadedi 

“ Sivth,. That the court: erred’ in admitting improper 
evidence: offered by: the plaintiff and: objected to- by the 
defendants: 

“« Seventh. That. the court! erred’ in- rejecting competent’ 
and relevant testimony offered by the defendants and-ob- 
jected. toby: the- plaintiff. 

“ Highth. That the court erred ii reftising the first’ in- 
struction asked by the defendants. 

“ Ninth, The court erred’in refusing the second, third; 
fourth, fifth, sixth; seventh, and‘ eighth iristructions-asked 
by ‘the defendants. 

“ Tenth. That the court-erred in giving the first, sec- 
ond} third; and: fourth instructions-asked by the plaintiff. 

“ Eleventh: That-the court’ erred in giving the first’ in- 
struction-given on-its-own' motion. 

“ Puelfth. Miseonduct of the counsel of the plaintiff in 
making improper statements: to the jury, objected and ex- 
ceptedto by: the defendants at the time.” 

In'the examination of the case we will follow the brief 
of defendant in error, rather than the motion for a new 
trial: for the reason tliat by the brief the questions: are 
condensed and’somewhat consolidated,.and much time will’ 
thereby be saved. 

Tt is insisted’ that!in the'ruling of the district court ori: 
the motion for a new trial, the court acted in the exercise 
of'a sound legal discretion in making the order, and’ that 
the appellate court'will not reverse the ruling, unless there 
was an abuse of such discretion. While this is conceded 
to be the-ordinary rule, yet we must not lose sight of the 
stipulation, by which, alone, we are authorized to examine 
the case to anty‘extent. In the absence of such stipulation 
it would: be presumed that, while plaintiff’s right: to re- 
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cover might be held'in abeyance: until another trial; yet: if- 
such right. existed: it could be as fully and clearly: estab- 
lished in a subsequent as: on'a previous trial, and’ there- 
fore much: latitude must. be allowed to the district court in 
its rulings- upon: motions of this kind. But by the stip- 
ulation the ordinary: rules.of: practice in'such cases are set’ 
aside, and the cause: submitted virtually upon the plead- 
ings and evidence upon: which the case was submitted ‘to- 
the:jury, and. we think. we are called: upon to review the 
case, ignoring: to. some extent-the rule contended for. 

It is next insisted that the petition did not contain suf- 
ficient to constitute a cause of action against defendants in 
error, and that: by it alone sufficient is shown to warrant 
the court. in setting aside the verdict. The principal ob- 
jection to the petition is, that it contained no direct allega- 
tion of intent or purpose on the part of defendants to 
mislead plaintiff by false.representation as to the quality 
of the sheep. In other words, that no scienter is pleaded. 
Although the petition is somewhat unskillfully- drawn, 
yet we think there is enough stated to sustain a verdict in 
plaintiff’s favor. A: motion: for a more specific statement 
would doubtless have been‘sustained, and plaintiff would 
have been required: to allege with more exactness the 
nature of his-claim; whether based upon fraud, or breach 
of. warranty as to the quality of the sheep. In:the absence 
of such motion, a demurrer could not have been sustained 
to the petition, It is alleged that the defendants, on re- 
peated occasions, represented the sheep to be sound ; that 
plaintiff relied upon such representations; that the sheep 
were not in:the condition represented, and thereby: plaint- 
iff was damaged. 

_The answer set up a written contract embodying the 
terms of the transfer, and alleged that: the contract was in 
writing, a copy thereof being set out in the answer. 

To‘this. a reply was filed, admitting a written contract’; 
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but averring that after its execution, and while the shcep 
were being transferred to plaintiff, plaintiff discovered 
what he supposed to be evidences of the disease known as 
the scab, and refused to proceed further ; but that defend- 
ants sought to explain the appearance by stating that the 
sheep, showing what appeared to be evidences of disease, 
only showed theeffects of being scalded while being dipped 
on a previous occasion, and reasserted and averred freedom 
from disease; whereupon the plaintiff accepted them. 
The written contract, being hereinbefore set out, need not 
be recopied. 

It will be seen that no reference to the quality of the 
sheep is made in the contract. It would, therefore, have 
been competent for plaintiff to prove representations of 
quality, the same as if no memorandum had been made. 
But even though that were not the case, it may be proven 
under the allegations of the reply, which tend to some 
extent to avoid the force of the writing. 

It is further contended that the verdict was not sus- 
tained by the evidence. Upon this point, in view of the 
great length of the bill of exceptions, the number of wit- 
nesses examined, and the extent of the examination of 
each witness, it would be wholly impracticable to set out 
the testimony of the witnesses, or a synopsis of the evi- 
dence; and it must be sufficient to say that we have care- 
fully read all the testimony, and find it conflicting on 
almost every material proposition. Taking the testimony 
of plaintiff and his witnesses, alone, we think it quite 
clear that there would be enough to sustain the verdict. 
While, if we adopt the testimony of defendants and their 
witnesses, it would be equally clear that the verdict could 
not stand. Upon this conflict it is the province of the jury 
to decide, and their decision cannot be molested ; and upon 
this part of the case we need not inquire whether the testi- 
mony shows an intentional fraud or not. It followed the 
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allegations of the petition, in all essential respects, which 
we have seen, under the liberal provisions of our code, 
constituted a cause of action. Neither is it necessary that 
we should inquire as to whether the rules of evidence 
would demand that the proof should show that the alleged 
representations were made in respect to an ascertainable 
fact, as distinguished from a mere matter of opinion. 
There is some evidence tending to show the direct repre~ 
sentation that the sheep were sound and entirely free from 
the disease mentioned, while upon the other hand there is 
evidence tending to show that they were diseased at that 
time, and that plaintiff relied upon the representations 
when he made the trade. It is insisted by defendants in 
error that the assertion as to whether the sheep were, or 
were not, inoculated with the disease, was necessarily a mat- 
ter of opinion. While this is true in one sense, yet in 
another sense it is not. It was, perhaps, a matter of opin- 
ion with plaintiff at the time he made the purchase; but 
this opinion was based more upon the representations of 
defendants, than upon his examination of the sheep at the 
time of the trade. But it is sought to be shown by him 
that, at the time of the purchase, his own sheep were healthy 
and entirely free from the disease, and that he had taken 
such precaution as to wholly eradicate it from his flock 
and farm, if it had existed there. If this was true, and 
of its truth the jury were the sole judges, and if it was 
true, as testified by plaintiff, that there were evidences of 
scab in defendants’ flock, but which they sought to ex- 
plain away, and this evidence actually developed into the 
disease, which was communicated to the remainder of 
the flock’ and to his own sheep, then it would become a 
question of fact, to be demonstrated to a degree of more 
or less certainty. And this, too, was for the jury to 
determine. 

The judgment of the district court must be reversed, the 
motion for a new trial overruled, and judgment rendered 
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in this court upon the yerdict of the jury for $981.50, 
which is done. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Miiton L. TRESTER, PLAINTIFF IN ERROR, v. THE 
Missouri Pacirrc Rainway CoMPANY, DEFEND- 
ANT IN ERROR. 


1. Eminent Domain: FOREIGN CORPORATION: CONSTITU- 
TIONAL LAW. Under section 8 of article XI. of the constitution, 
no foreign railroad company doing business in this state can exer- 
cise the right of eminent domain or have power to acquire right 
of way over real estate for depot or other uses, unless organized 
as a corporation under the laws of this state. State, ex rel. The 
B. & OL. R. RB. Co., v. Scott, 22 Neb., 628. 


JURISDICTION OF COURT.. Any proceedings in- 
stituted by a foreign railroad corporation to exercise the right of 
eminent domain, in the condemnation of real estate for the pur- 
pose of right of way, are void, and even if prosecuted to a ter- 
mination can confer no righis to such real estate upon such 
corporation. In such case, as soon as it is made to appear that 
the corporation is not incorporated ‘* pursuant to and in accord- 
ance with the laws of this state,’ it is the duty of the court 
wherein the proceeding is pending to dismiss the same for want 
of jurisdiction, 


REMOVAL OF CAUSETO U. S. COURT: PRACTICE. 
A saiivoat company organized as a corporation under the laws 
of another state, but doing business in this state, sought to ex- 
ercise the right of eminent domain in the condemnation of pri- 
vate property for the purpose of right of way, and filed with 
the county judge of the proper county a request for the appoint- 
ment of appraisers to assess the damages to real estate resulting 
from the right of way thereon. Appraisers were appointed and 
the damages assessed. From this assessment the land owner 
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appealed to the district court. The railruad company appeared 
and presented its petition and affidavit showing that it was a 
foreign corporation, and asking a removal of the cause to the 
circuit court of the United States. An order was made remov- 
ing the canse as prayed. Subsequently the land owner ap- 
peared in the district court and filed his motion for a reinstate- 
ment of the cause, which motion was overruled. Held, 

1. That as the railroad company had yo authority under the 
constitution and laws of this state to take or acquire real estate 
for the purpose of right of way, the whole proceeding was void, 
and that neither the county judge nor the district court had any 
authority or jurisdiction to take any action in the matter. 

2. That the order of the district court removing the cause to 
the circuit court of the United States was void, and conferred 
no jurisdiction on that court. 

3. That the district court erred in not reinstating the cause 
and dismissing it for want of jurisdiction. 


Error to the district court for Lancaster county. 
Tried below before Morais, J. 


Lamb, Ricketts, & Wilson, for plaintiff in error, cited , 
Miller v. Finn, 1 Neb., 254. In re Cooper, 93 N. Y., 507. 
Bank v. St. John, 25 Ala., 566. Bigelow Estoppel, 578— 
582. C& N. W. RB. R.v. Auditor, 53 Mich., 81. O.& 
M. R. BR. Co. v. Wheeler, 1 Black, 286. Muller v. Dows, 
94 U.S., 444. ; 


A. R. Talbot and B. P. Waggener, for defendant in er- 
ror, cited: Brown v. Hurst, 3 Neb., 356. Whiteley v. Davis, 
20 Neb., 504. Sherman v. Bates, 15 Id., 18. 


RerEsE, Cu. J. 


It appears by the record in this case that in the year 
1885 defendant in error filed im the office of the county 
judge of Lancaster county a request for commissioners to 
appraise the damages to certain lands caused by the loca- 
tion of its railroad thereon. This request was in the fol- 
lowing form : 
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“Tn the county court, Lancaster county, Nebraska. 
“Tn the matter of the right of way ) Request for com- 
and depot grounds of the Mis aon to ap- 
souri Pacific Railway Company. } praise damages. 
“To Charles M. Parker, county judge: 

“The Missouri Pacific Railway Company shows to your 
honor that it has located its line over and through the 
grounds hereinafter described, and has located its switch 
yards and depots on the grounds hereinafter set forth and 
described, and that the appropriation of said lands to such 
uses is necessary to the construction and operation of said 
railroad, and that said company has endeavored to obtain 
the consent of the several owners and agree with them on 
such damages so occasioned to them by such appropriation, 
but has been unable to makeany personal agrecment, and pe- 
titioner has given to non-resident owners notice by publica- 
tion as required by law herewith filed, and has given per- 
sonal notices to resident owners, to-wit: N.45S. E. 4 of 
N. E. } section 24, Tp. 10, R. 6 H., 100 ft. wide and 
through the same. M. L. Trester, owner. And said 
railway company prays appraisement of damages by com- 
missioners which owners shall sustain by reason of the 
appropriation of such lands to the uses of the Missouri 
Pacific Railway Company.” 

In accordance with this request, the county judge ap- 
pointed appraisers to assess the damages sustained by 
plaintiff in error and others by reason of thé location of 
the railroad. After qualifying in the mode prescribed by 
law, the appraisers assessed the damages sustained by 
plaintiff in error at $2,500, from which he appcaled to 
the district court. After the cause was filed and docketed 
in the district court, defendant in error appeared and filed 
its petition in the usual form for a removal of the case to 
the circuit court of the United States for the district of 
Nebraska. Among other things, it was alleged in the 
petition that the petitioner, the Missouri Pacific Railway 
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Company, was a corporation “ organized under the laws of 
the state of Missouri,” and that it was “a citizen and res- 
ident of the state of Missouri, being a corporation under 
the laws of the state of Missouri, and having its principal 
office at St. Louis, Missouri, and the owner of the land, 
Milton L. Trester, was and is a citizen and resident of 
the state of Nebraska.” 

This petition is supported by the affidavit of S. H. H. 
Clark, the general managing director of defendant iu 
error, in which it is averred that the “ petitioner is a cor- 
poration organized under the Jaws of the state of Missouri, 
and a citizen of the state of Missouri,” ete. 

Upon this petition and affidavit an order was made by 
the district court about the 2d day of June, 1886, stay- 
ing further proceedings, and removing the cause to the cir- 
cuit court of the United States. About the 30th day of 
March, 1887, plaintiff in error filed his motion in the 
district court of Lancaster county, by which he sought to 
procure a vacation of the order of removal to the Federal 
court, and to have the cause placed on the docket for trial. 
The grounds of the motion were as follows: 

“ First—Because the affidavit upon which said order 
was obtained is not sufficient in matter and form to divest 
this court of jurisdiction. 

‘Second. Because the matter and facts set forth in said 
affidavit are not true. 

“ Third. Because the defendant railway company is not 
a non-resident corporation, but isa company formed by 
the consolidation of a Missouri corporation, a Kansas cor- 
poration, and a Nebraska corporation. 

“ Fourth. Because the defendant railway company, in 
filing its petition for condemnation of the plaintiff’s land, 
appeared in its capacity of a Nebraska corporation, and is 
by said proceeding estopped to allege that it is a corpora- 
tion under the laws of the state of Missouri. 

“Sixth, That the defendant railway company, in seek- 
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ing to acquire right of way under the laws of eminent 
domain, elected to proceed in its corporate character under 
the laws of the state of Nebraska, and is estopped to 
allege that it proceeded in this condemnation proceedings 
as a corporation organized under the laws of the state of 
Missouri.” 

The motion was overruled, and plaintiff prosecutes 
error to this court, assigning as error the-ruling of the 
court upon the motion. 

. The first. question presented for decision is a motion on 
the part of defendant in error to strike certain papers from 
the files, because they are not preserved as a part of the 
record by bill of exceptions. These papers appear to be 
copies of alleged articles of incorporation of the “ Missouri 
Pacific Railway Company in Nebraska,” and an article or 
memorandum of agreement between such corporation and 
the Missouri Pacific Railroad Company, by which the 
Missouri Pacific Railway Company in Nebraska is consol- 
idated with the Missouri Pacific Railroad Company under 
the corporate name of the Missouri Pacific Railway Com- 
pany, on the terms and conditions set out in the agree- 
ment; also the ratification and approval of such contract 
by the stockholders of each corporation. As these papers 
are in no way made a part of the record by bill of excep- 
tions, or otherwise, they are improperly on file, and the 
motion to strike them therefrom is sustained. 

This leaves the record consisting alone of the condem- 
nation proceedings, appeal to the district court, petition, 
affidavit, and bond for removal, the order of removal to 
the Federal court, the motion for reinstatement, and the 
ruling thereon. It is insisted by defendant in error that, 
as there was no exception taken to the order. of removal, 
plaintiff in error must be held to have acquiesced in and 
agreed to the order, and therefore cannot now assign it for 
error. This is true, unless it is to be treated asa final 
judgment. In that case no exception would be necessary. 
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Morrow v. Sullender,'4 Neb., 375. Jones v. Null, 9 Id., 
256. But in our view this is an unimportant question, as 
the case is prosecuted from the ruling of the district court 
upon the motion to proceed to trial, to which plaintiff in 
error excepted. Thisorder affected a substantial right and 
prevented a judgment, and may be reviewed under the 
provision of section 581 of the civil code. 

In our view, the case is entirely free from difficulty, and 
must be disposed of under the provisions of the constitu- 
tion and laws, together with the decisions of the courts of 
this state, without reference to the decisions of other courts. 

Section 3 of article I. of the constitution provides that, 
“No person shall be deprived of life, liberty, or property 
without due process of law.” 

Section 21 of the same article provides that, “The pri- 
vate property of no person shall be taken or damaged for 
public use without just compensation therefor.” And sec- 
tion 8 of article XI. is as follows: “No railroad corpora- 
tion, organized under the laws of another state or of the 
United States, and doing business in this state, shall 
be entitled to exercise the right of eminent domain or 
have the power to acquire the right of way or real estate 
for depot, or other uses, until it shall become a body cor- 
porate pursuant to and in accordance with. the laws of this 
stat ” . 

There is no provision of the constitution, nor any stat- 
utory enactment thereunder, authorizing corporations, 
other than those created under the laws of this state, to 
exercise the right of eminent domain, or to acquire real 
estate for the purpose of right of way. 

In State, ex rel. B. & M. Railroad Company, v. Scott, 
22 Neb., 628, it was held that the section of the constitution 
above quoted absolutely prohibits a railroad corporation 
organized under the laws of another state from acquiring 
the right of way, until it becomes a body corporate under 
the laws of this state; and that before the right of eminent 
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domain could be exercised by a railroad conipany, the cor- - 
poration seeking to exercise the power must be under our 
own laws, the creature of our own statutes and not of the 
laws of another state. 

It is quite doubtful if the request fs appraisers filed 
by defendant in error, and herein copied, gave the county 
court any jurisdiction to take any action thereon, as it no- 
where appears therein that defendant in error was “a body 
corporate pursuant to and in accordance with the laws of 
this state,” as required by the constitution. But upon 
this question we need now express no opinion, as it affirm- 
atively appears by the petition and affidavit for removal 
that it was not. This being true, it should have occurred 
to the mind of the learned judge who ordered the removal, 
that the proceeding was absolutely void ; and the court 
should not only have refused the removal, but should have 
dismissed the whole proceeding for want of jurisdiction to 
take further action. If defendant was a foreign corpora- 
tion, which was clearly shown by the petition and affida- 
vit to be the fact, it not only could not exercise the right 
of eminent domain, but it had no power to acquire thé 
right of way in any form. It could do nothing. Plaintiff 
in error was entitled to recover no damages in that proceed- 
ing, for defendant could not take his property. There 
was no question to be litigated in the district court, ‘and-it 
had no jurisdiction to proceed in the matter. Its order of 
removal was, therefore, a nullity, and no jurisdiction could 
be thereby conferred upon the Federal court. Any action 
that might be taken by that court would be equally void, 
and although the parties might appear before it and 
invoke its powers to the fullest extent, yet they could give 
it no jurisdiction to take any action whatever. Our staté 
constitution is not a system of directory enactments, to-be 
observed, or not, at the pleasure of litigants; but its pro- 
visions, so far, at least, as they are‘applicable to the case at 
bar, are mandatory, and no rights can be acquired except 
by an obedience thereof. 


JANUARY TERM, 1888. 249 
Trester v. M. P. Ry. Co. 


If defendant desired to exercise the right of eminent 
domain, it could do it in one way only, and that would be 
by becoming “a body corporate pursuant to and in accord- 
ance with the laws of this state.” Failing to do so it is 
without the ability to call into action that “due process of 
law ” necessary to deprive a citizen of his property, and is 

powerless to take any steps in that direction. The prin- 

ciple of estoppel contended for by plaintiff in error can 
have no application, No rights can be acquired by it by 
user, and nothing which it has done by way of filing the 
request can give it the ability to take or acquire the right 
of way. 

In overruling the motion to re-docket the cause the dis- 
trict court erred. The motion to that extent should have 
been sustained, and the proceedings then dismissed for 
want of jurisdiction. 

It was suggested upon the argument that at some time 
the Missouri Pacific Railway Company has become a cor- 
poration under the laws of this state. If such be the case 
it can proceed, under the charter given it by this state, to 
the condemnation of the property in dispute, or any other 
necessary property, for that matter, in the methods pointed 
out by the laws of the state and in the tribunals provided 
for that purpose. But that question is not before us in 
the case at bar. 

By the record it is made to appear that, so far as its 
action in this case is concerned, it isa foreign corporation 
and “ citizen of the state of Missouri.” That is enough. 
It can have no standing in any court in this state in seek- 
ing to exercise the right of eminent domain. 

The judgment of the district court is reversed and the 
cause remanded, with directions to said court to reinstate 
the cause and dismiss the whole procéeding for want of 
jurisdiction of the subject-matter. 


REVERSED AND REMANDED, 
THE other judges concur, 
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Joseph E. CoBBry, Sr., PLAINTIFF IN ERROR, V. 
Joun B. WRIGHT, DEFENDANT IN ERROR. 


1. Action Agairst Defendants Residing in Different 
Counties: SUMMONS: DISMISSAL OF ACTION: JURISDICTION, 
In a personal action against two defendants, asummons was served 
on one in the county where the action was pending, and another 
summons was issued therein to the sheriff of another and dif- 
ferent county, and served on the other defendant in such other 
county, of which other county he was an inhabitant, and before 
a general appearance of the party served as last aforesaid in 
the action, the plaintiff voluntarily dismissed the case as to the 
defendant served in the county where the said cause was pend- 
ing. Held, Thatthe court thereby lost jurisdiction of the other 
defendant. 


2. Special Appearance: JUDGMENT BY DEFAULT: OPENING 
JUDGMENT. <A defendant in an action not legally served with 
process, but against whom a judgment by default has been en- 
tered, may appear specially and pray the court to set aside such 
judgment of default, and upon such default being opened, en- 
ter a plea in abatement to the jurisdiction of the court, with- 
out being held to have made a general appearance in the 
action. 


Error to the district court for Lancaster eounty: 
Tried below before Pounn, J. 


J. E. Cobbey, for plaintiff in error, cited: Dunn »v. 
Hazlett, 4 Chio State, 436. Allen v. Miller, 11 Id., 374. 


Abbott & Lansing, for defendant in error, cited: Orop- 
sey v. Wiggenhorn, 3 Neb., 108. Civil Code, Sec. 72. 


Coss, J. 


This cause was brought in the district court of Lancas- 
ter county by John B. Wright, plaintiff, against J. FE, 
Cobbey and Samuel Melick, defendants. The object of 
the action was to enjoin Cobbey, as the owner of a judg- 
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ment rendered in his favor by a justice of the peace of 
Gage county, against said Wright and one Hutchin- 
son, a transcript of which had been filed in the office of 
the clerk of the district court of Lancaster county, from 
holding said judgment as a lien upon the property of the 
plaintiff, or of levying an execution issued thereon upon 
his said property, and enjoining the said Melick from 
levying such exccution as sheriff of said county of Lan- 
caster. A summons was issued and served on the defend- 
ant, Melick, in Lancaster county ; another summons was 
issued against Cobbey, to the sheriff of Gage county, and 
served on him in that county, of which he is and was an 
inhabitant. A’ temporary order of injunction was issued: 

The defendant, Melick, appeared and demurred to the 
petition. The defendant, Cobbey, did not appear at the 
term of court at which the summons against him was re- 
turnable, whereupon he was called according to law, and 
the practice of said court, and failing to answer, or appear, 
his default was regularly entered; and thereupon it was 
ordered by the said court that the allegations of the 
plaintiff’s petition were taken and confessed to be truc as 
against him, the said Cobbey. And thereupon, on motion 
of plaintiff, said action was dismissed as to the defendant, 
Saniuel M. Melick, sheriff, ete. 

Afterwards, on the 17th day of December, 1886, tlic 
said cause came on to be heard, upon the motion of the 
defendant, J. 1. Cobbey, Sr., to set aside the default there- 
tofore entered of record against him on the 15th day of 
December, 1886, and it was ordered by the court that the 
said motion be sustained, and the said default was there- 
upon set aside, vacated, and held for naught, and leave 
given to the said defendant, J. E. Cobbey, Sr., to answer 
in said action, etc. Thereupon the said defendant, J. E 
Cobbey, Sr., appearing for the sole purpose of said mo- 
tion, objected to the jurisdiction of said court to further 
proceed in the said action, or to require him to further 
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plead in said action, and said that the said court had no 
jurisdiction over the subject-matter of this controversy, dr 
over the person of the said defendant, as shown by affi- 
davit thereto attached, 

On the 21st day of March, 1887, the said court, upon 
consideration thereof, overruled the said plea, and on the 
25th day of said month the said cause again come on for 
hearing, and the defendant being in default of an answer, 
and failing to appear, or answer, when called, according to 
the practice of said court, the court again found that the 
allegations of plaintiff’s petition are true and confessed by 
the defendant, J. E. Cobbey, Sr., and thereupon said cause 

‘come on for a trial to said court without the intervention 
of a jury, and thereupon the said court rendered a final 
judgment for the said plaintiff, and that the said injunction 
be made perpetual. 

The defendant brings the cause to this court on error. 
He assigns several causes, but one of which, it is deemed 
necessary to examine, to-wit: that the court erred in as- 
suming jurisdiction over the person of the said defendant, 
or over the subject-matter of the controversy. 

The defendant in error moved, in this court, to strike 
from the files the affidavit of the plaintiff in error, filed in 
the court below, showing himself to be a resident of Gage, 
and not of Lancaster, county, and that the summons in 
said action was served on him in the former, and not in 
the latter county, for the reason that said affidavit was not 
preserved by a bill of exceptions. This motion must be 
sustained, it having been settled by a long line of cases in 
this court that any testimony or instrument of evidence 
used or offered at a trial or in the course of a judicial pro- 
ceeding, and which does not belong to the record proper, 
in order to be available in this court, must be preserved in 
a bill of exceptions. See Tessier v. Orowley, 16 Neb., 369, 
cases there cited. Bradshaw v. The State, 17 Id., 147. 
Graves v. Scoville, Id., 593, and later cases. At the same 
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time it myst be observed that the affidavit referred to was 
not necessary for the purpose of raising the question of the 
jurisdiction of the district court over the person of the 
plaintiff in error, and the subject-matter of the suit. 

It appears from the record that the only service made, 
or had, upon the defendant was made in the county of 
Gage, and by the sheriff of that county. Had the suit 
been brought against Cobbey alone, it will not be claimed 
that the district court of Lancaster county could acquire 
jurisdiction of his person by issuing a summons to the 
sheriff of Gage county, and a servicethereof in that county. 
But Melick being joined with Cobbey as a defendant, by 
service of the summons upon him in Lancaster, the district 
court of that county acquired jurisdiction, under the stat- 
ute, to summon Cobbey by a service in Gage county, but 
this jurisdiction depending entirely upon the presence of 
Melick as a party to the action, did not the continuance 
of such jurisdiction also depend upon his continued pres- 
ence as such party? And when by the act of the plaint- 
iff himself, Melick ceased to be a party to the record, did 
not the court lose jurisdiction over Cobbey? That it did 
seems to be in accordance with the holding of this court 
in the case of Dunn v. Haines, 17 Neb., 560. In that 
case the action was brought in the county court of Douglas 
-county, on a promissory note executed by the two Dunns 
and T. M. Marquett; a summons was served on Marquett, 
in Douglas county, and another summons was served on 
the Dunns, in Lancaster county ; Marquett answered, alleg- 
ing that he was security on the note, and the other defend- 
ants were principals, and that the time of payment of the 
note had been extended from April 29, 1881, until June 
1, 1881, without the consent or knowledge of him, Mar- 
quett. The other defendants demurred to the petition for 
the want, of jurisdiction in the court, and the demurrer 
being overruled, filed an answer alleging that at the time 
of the execution of the note in question, and when the 
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action was brought, they were residents of Lancaster 
county, and that the service of summons was made upon 
them in Lancaster county. On the trial the court found 
in favor of Marquett, and against the other defendants, 
and rendered judgment accordingly. The Dunns appealed 
to the district court, where they set up the same defense. 
There was judgment for the plaintiff also in that court, no 
claims being there made against Marquett. The Dunns 
brought the case to this court on error, where it was held, 
that, having appealed to the district court, they had sub- 
mitted themselves to its jurisdiction, and the judgment 
was affirmed; but it appears from the opinion that had 
they taken the cause to the district court on error, instead 
of by appeal, the result should have been different. In 
the opinion, the court cites with approval the case of Allen 
v. Miller, 11 O.8., 374. I quote the syllabus in that case: 

“1. In order to give the court of common pleas juris- 
diction in an action against a defendant resident and served 
with process in another county than that in which the suit 
is brought, under the 53d and 58th sections of the code, 
the other defendant or defendants resident or served with 
process in the county in which the suit is brought, must 
have areal and substantial interest in the subject of the 
action adverse to the plaintiff and against whom substan- 
tial relief is sought; and hence, 

“2. Where H. H. & Co., residing in Cuyahoga county, 
assigned to A. as collateral security for a debt due from 
them to A., an account claimed to be due to them from 
M., who resided in Hamilton county, and A. brought suit 
in Cuyahoga county against H. H. & Co. and M. as de- 
fendants, and obtained service of summons against M. in 
Hamilton county only ; and M. answered not only to the 
merits, but also, in the same answer, denying the jurisdic- 
tion of the court, the action was menially dismissed for 
want of jurisdiction as against him.” 

In the case at bar, while Melick, as sheriff of Lancaster 
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county, had in his hands an execution issued on the jndg- 
ment which the plaintiff claims had been wrongfully and 
without authority entered up by a justice of the peace in 
Gage county, and a transcript thereof filed in Lancaster 
county, and was threatening and about to levy on the 
plaintiff’s property, he might be made a defendantin a suit 
to enjoin both execution and judgment, and proceeded 
against to final judgment; and in that case, as the plaintiff 
and the pretended owner of such wrongfully entered judg- 
ment, the defendant in error was properly made a defend- 
ant in such suit and served with summons in whatever 
county of the state he may have been found, but his lia- 
bility to be so served depended solely upon his sunnection, 
in the subject-matter of such suit, with his co-defendant, 
Melick. It therefore, as I think, logically follows that 
when the plaintiff voluntarily dismissed his action as 
against Melick, he let go of the only cord by which he 
could hold Cobbey, and surrendered the jurisdiction which 
the court had acquired of him by means of the service in 
- Gage county. After such dismissal, the conditions which 
made such service legal no longer existed, and the force 
and effect of such service ceased to operate. Had Cobbey, 
in the meantime, come into court and answered to the 
merits, the jurisdiction of the court would no longer have 
depended upon the service, but this hedid not do. I think, 
therefore, that by the voluntary dismissal of the case, as to 
Melick, the court lost jurisdiction of the plaintiff in error, 

Defendant in error makes the proposition that, even if 
the plaintiff in error was not bound by the service of sum- 
mons in Gage county, he submitted himself to the jurisdic- 
tion of the court by coming in and moving the conrt to 
set aside his default. To this he cites the case of Cropsey 
v. Wiggenhorn, 3 Neb., 108. The court, in the syllabus 
in that case, lays down the rule as follows: “A defendant 
may appear specially to object to the jurisdiction of the 
court, but if, by motion or other form of application to the 
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court, he seek to bring its powers into action, except on 
the question of jurisdiction, he will be deemed to have ap- 
peared generally.” 

Defendant in error also takes the ground, in thie brief, 
that the action was in rem., that the unlawful and colorable 
judgment, which was in form a lien on plaintiff’s property, 
was the real defendant, and that defendant Cobbey was 
drawn in, collaterally, as the holder of such lien. Doubtless 
the plaintiff’s petition could have been drawn so as to have 
made this view applicable; but in that case the real property 
of the plaintiff, on which the said judgment was claimed 
to be a lien, and the title thereof clouded and depreciated 
thereby, and the specific relief prayed, should have been 
the cancellation of said pretended lien upon such property 
specifically. But by an examination of the said petition it 
appears that it was an action in personam against the de- 
fendant, Cobbey, as well in respect to the pretended judg- 
ment in the justice’s court in Gage county as to the tran- 
script thereof filed in Lancaster county, and no specific 
real property of the plaintiff is set out or described upon 
which such transcript or judgment was or claimed to be a 
lien. 

The decree of the district court is therefore reversed and 
the cause remanded, with instructions to permit the de- 
fendant in error, upon payment of all costs, to amend his 
petition and proceed therein according to law. 


J UDGMENT ACCORDINGLY. 


THE other judges concur. 
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Wiiiiam D. Post, PLAINTIFF IN ERROR, V. GEORGE W. 
BoHNER, DEFENDANT IN ERROR. 


1. Forcible Entry and Detention. In an action of forcible 
detention, under the statute, to recover the possession of premises 
unlawfully witbheld, it is sufficient to maintain the action that 
the party in possession refuses to vacate the premises on lawful 
notice. 


NOTICE. A notice tothe occupying party, signed by the 
authorized agent or attorney of the lawful claimant, and duly 
served, is a sufficient notice for the recovery of the possession ot 
premises unlawfully occupied. 


3. The Weight of the Evidence being for the plaintiff in the 
court below, and having been followed by the jury in their ver- 
dict, the verdict and judgment sustained. 


Error to the district court for York county. Tried 
below before Norvat, J. 


. 


France & Harlan, for plaintiff in error, cited: See. 
1028, Civil Code. Nason v. Best, 17 Kan., 408. Cona- 
way v. Gore, 22 Id., 216. 


Sedgwick & Power, for defendant in error, cited: Chung 
Yow. v. Hoh Chong, 4 Pac. Rep., 327. 


Coss, J. 


This was an action of unlawful detention. It was ap- 
pealed to the district court, where there was a trial to a 
jury, with a verdict and judgment for the plaintiff. The 
cause was brought to this court on error by the defendant, 
who makes the following assignments of error : 

1. There are errors of law occurring at the trial. 

2. Thecomplaint does not state facts sufficient to consti- 
tute a cause of action. 

3. The verdict is not sustained by sufficient evidence, 
and is contrary to law. 

17 
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4. The court erred in allowing in evidence before the 
jury the notice to the said Post to quit the premises, ete. 

Neither the first nor second of these assignments are 
urged or argued in the brief, and so they will not be ex- 
amined here. 

Under the third head, there was evidence tending to 
prove that the defendant in the court below sold and con- 
veycil the premises in question to the plaintiff, on the 19th 
day of January, 1887, and that it was mutually agreed by 
and between the said parties, as a part of the consideration 
for said sale and conveyance, that the said defendant should 
have the privilege of occupying said premises until the 1st 
day of March of said year, at which time he was to deliver 
the general possession thereof to the plaintiff. There was 
evidence of a promise, made at the same time by the 
plaintiff, that in case of the defendant being unable to 
obtain the possession of his own house in the city of York, 
in which to move promptly on the first day of March, 
plaintiff would give him the use of sleeping rooms in the 
dwelling-house on the premises in question for a few days 
after said first day of March. All of this evidence in 
regard to possession was contradicted by the defendant, on 
the stand as a witness in his own behalf, and quite another 
contract in regard to the delivery of the premises testified 
to by him. But the weight of evidence was doubtless with 
the plaintiff, and so the jury found. There is no dispute 
as to the further facts that the defendant continued in the 
possession and occupancy of the premises with his family 
until the 9th day of March; and although on that day he 
moved with his family to the city of York, yet he refused 
to deliver the said premises to the plaintiff, claiming the 
right to hold said premises until April Ist. It dées not 
appear from the evidence in what manner defendant held 
the possession of said premises after the said 9th day of 
' March, whether by a servant or tenant, or whether he 
locked the house upon his removal to York; but it does 


JANUARY TERM, 1888. 259 


Post y. Bohner, 


appear, and is undisputed, that he held the possession of the 
premises until after suit was commenced, and holds such 
possession yet for all that appears. 

In the case of Estabrook v. Hateroth, 22 Neb., 281, 
this court construed the law as to the character of holding 
for which this kind of an action will lie; I quote the syl- 
labus: “The action of forcible entry and detainer, under 
the statute, being a civil remedy to recover the possession 
of premises unlawfully, and with force, withheld from the 
plaintiff, it will be sufficient to sustain the charge of for- 
cible detainer, that the party unlawfully in possession re- 
fuses to vacate the premises on lawful notice so to do.” 
Such being the law, there was evidence to sustain the 
verdict. 

The fourth assignment of error is based upon the allow- 
ance in evidence by the court of the notice to the defend- 
ant to quit the possession of the premises. 

It appears from the bill of exceptions that upon the 
trial the plaintiff offered in evidence “said notice, identi- 
fied by the witness Branclet, a copy of which is hereto 
attached marked exhibit B.”’ Defendant objected as in- 
competent and immaterial, and for the further reason that 
said notice does not appear to have been served by the 
proper party. The objection was overruled and said notice 
was read to the jury. 

Plaintiff in the brief now urges, as an objection to the 
said notice, that it was not signed by the plaintiff in the 
court below. By reference to the notice it appears to have 
been signed “George W. Bohner, by Sedgwick & Power, 
agents and attorneys.” This objection was not specifically 
made in the trial court; had it been, the authority of 
Sedgwick & Power to sign the notice as agents of the 
plaintiff would doubtless have been proved. The point 
not having been raised, and the plaintiff having recognized 
such authority by adopting and using the said notice, such 
authority will be presumed for the purposes of the case. 
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There can be no doubt that a notice of this character may 
be properly signed by an agent or attorney, if authorized 
so to do by the principal. 

Plaintiff in error also urges in the brief that the notice 
was not properly served. It will be observed that this 
point was not specifically raised in the trial court. But 
had it been, the objection now raised doubtless would have 
been met by sufficient evidence. The statute (Sec. 1022, 
Civil Code) provides that the notice shall be served by 
leaving a written copy with the defendant, or at his usual 
place of abode, if he cannot be found. The witness testi- 
fied that he served the notice on the defendant by giving 
him a copy, ete. Had the trial in the court below been 
ex parte, without an opportunity on the part of the defend- 
ant to cross-examine the witness testifying to such service, 
this objection would be less technical; but even in such 
case it would scarcely be presumed that, after giving the 
notice to the defendant, the witness took it away from him, 
and in a case like the one at bar, where the defendant not 
only had the opportunity to, but actually did, cross-exam- 
ine the witness, no such presumption will be indulged in. 

And, finally, the notice introduced in evidence and 
attached to the bill of exceptions was treated as the original 
notice, and appears on its face to be an original paper. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Horatio N. ERSKINE, PLAINTIFF IN ERROR, Vv. Isaac 
E. JoHNSON, DEFENDANT IN ERROR. 


1. Building Contract: conDITIONS: WAIVER. A_ provision 

in a building contract, that ‘‘no new work of any description 

_ done on the premises, nor any work of any kind whatsoever, 

shall be considered as extra unless expressly contracted for in 

writing before its commencement,” will not preclude the parties 

from afterwards waiving the same, and making changes in the 
original contract by parol. 


2. : PLANS AND SPECIFICATIONS: MISTAKES: ALTERA- 
TIONS. Wherea contract is entered into between an owner and 
contractor for the erection of a dwelling-house according to cer- 
tain plans and specifications prepared by an architect named, 
the work to be under the supervision and control of such archi- 
tect and performed to his satisfaction, and it is found that a 

* mistake has been made in the plansand specifications, by reason 
ot which changes are necessary at an increased expense, and are 
made by the direction of such architect in order to enable the 
contractor to complete his contract, the owner will be liable to 
such contractor for the extra cost, although probably as between 
the owner and the architect the latter will be liable. 


3. : : DAMAGES FOR DELAY. Whereaparty entered 
into a contract with a contractor for the erection of a dwelling- 
house for a son-in-law of the former, the work to be completed by 
a day named, and there was testimony tending toshow that such 
party had assured tbe contractor while the work was being per- 
formed that “no damages if it is not done according to the time 
specified,’? and there was no proof that the son-in-law wished 
to occupy the dwelling before the time of its completion, Held, 
That a jury was justified in returning no damages for the 
delay. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


Sawyer & Snell, for plaintiff in error, cited: Abbott v. 
Gatch, 13 Md., 314. Miller v. McCaffrey, 9 Penn. State, 
245. Trustees v. Platt, 5 Brad., 567. Ruff v Rinaldo, 55 
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N. Y., 664. McConey v. Wallace, 22 Mo. App., 377. 
2 Sutherland Damages, 490. Dermott v. Jones, 2 Wall.,1. 


J. L. Caldwell, for defendant in error, cited: Escott v. 
White, 10 Bush., 169. Morrisey v. Schindler, 18 Neb., 
672. Clarke v. Pope, 70 Ill., 128. Lovelock v. King, 1 
M. & R., 60. Goldsmith v. Hand, 26 Ohio State, 101. 


MAXWELL, J. 


Johnson brought an action against Erskine to recover 
the sum of $46.48 balance on a contract for the erection of 
a frame dwelling-house; $5.00 for extra work in grading 
around said house; and for altering a cellar window and 
one bay-window, $9.00. 

Erskine in his answer admits that there is due the 
plaintiff on the contract the sum of $45.82. As a counter- 
claim Erskine alleges that Johnson was to complete the 
building onthe 1st day of January, 1886, but that he 
failed to do so until the middle of March of that year, to 
Erskine’s damage in the sum of $62.60. Second, that the 
painting of the house was not done in good and workman- 
like manner, whereby Erskine sustained damages in the 
sum of $15. 

On the trial of the cause the jury returned a verdict in 
favor of Johnson for the sum of $52.48, and a motion for 
a new trial having been overruled, judgment was entered 
on the verdict. 

A copy of the contract is set out in the bill of exceptions, 
from which it appears that Johnson was to erect the cottage 
on a specified lot in the city of Lincoln, and to furnish all 
the materials and finish and deliver in true, perfect, and 
thoroughly workmanlike manner for the said Erskine, for 
which he was to receive the sum of $1,410, payments were 
to be made on estimates every fourteen days, twenty per 
cent to be retained until the completion of the work, and 
the work to be performed “agreeably to the plans, draw- 
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ings, and specifications prepared” by an architect named, 
to the satisfaction and under the direction and personal 
supervision of said architect; the contract also contained 
the following provision: “No new work of any descrip- 
tion done on the premises, nor any work of any kind what- 
soever, shall be considered as extra unless expressly con- 
tracted for in writing, before its commencement. The 
proprietor will not, in any manner, be answerable or 
accountable for any loss or damage that shall or may happen 
to the said works, or any part or parts thereof respectively, 
or for any of the materials or other things used and em- 
ployed in finishing and completing the said works; or for 
any injury to any person or persons, either workmen or 
the public, or for damage to adjoining property; from any 
cause which might have been prevented by the contractor, 
or his workmen, or any one employed by him. Where 
there are different contractors employed on the works each 
shall be responsible to the other for all damage done, to 
persons and property, or for loss caused by neglect, by 
failure to finish work at proper time, or from any other 
cause, and the proprietor shall not be liable therefor. For 
any loss of the contractor by fire the owner will not 
under any circumstances be answerable or accountable.” 

The testimony of Johnson in regard to the grading is as 
follows: 

Q. What did this extra work consist of? 

A. Grading higher, about nine inches higher, one 
course of stones higher. , 

Q. Then it was grading up near his house, was it? 

A. Yes, sir, and sloping off so as to give it a gradual 
_ descent. 

Q. How much do you say it was necessary for this 
extra work to be done? 

A. It was necessary to give it a slope from the house 
to draw the water from the house, otherwise the water 
would have drawed to the house instead of from it. 


264 SUPREME COURT OF NEBRASKA, 


Erskine vy. Johnson. 


Q. Was not you to do the grading by the house accord- 
ing to the contract? 

A. J was. . 

Q. What rendered it necessary to do this extra grading 
to raise it up? 

A. Simply because the architect made a mistake in 
drawing his grade line, after the building was up the grade 
line came too low; he was mistaken in regard to the raise 
of the ground back. , 

Q. How was it Mr. Erskine told you to do this, state 
that conversation? 

A. I spoke to Mr. Erskine about it and told him 
about it. . 

Q. Was there anybody present? 

A. I don’t know that there was, I am not positive that 
there was anybody present. 

Q. What did you say? 

A. I stated to him where that grade line was and 
showed it to him; I said I thought it was proper to raise 
that grade right up, and in the conversation I told him 
that it would be worth probably $5.00 extra work to grade 
that up. 

Q. What did he say? 

A. He said go ahead and do it. 5 

In this .he is corroborated to some extent by Mr. Jen- 
kins, the son-in-law of Mr. Erskine, ‘but the testimony is 
denied by the latter. In our view, however, the jury was 
warranted in finding that the authority was given. Con- 
siderable stress is laid by the attorneys of Erskine upon 
that portion of the written contract which provides that, 
“No work of any kind shall be considered as extra unless - 
expressly contracted for in writing before its commence- 
ment.” This provision may be waived by the parties by 
any contract, either verbal or written, subsequently made, 
which modified its condition. 

’ The testimony as to the extra charge for the bay-window 
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shows that the plans and specifications were incorrect, and 
that the extra work was necessary in order to construct 
the window, and that the changes were made by the ex~ 
press direction of the architect. There is no claim that the 
charge for the alteration is in excess of what it should be, 
but Erskine relies upon the provision in his contract that 
he shall not be liable unless he enters into a contract in 
writing to that effect. As between the architect and him, 
no doubt the architect would be liable for any mistake in 
the plans and specifications which increased the cost of the 
building, but as between the architect, who has the sole 
supervision of the work, and the contractor, the architect 
will be so far the agent of the owner as to bind him for 
alterations made necessary by the mistake of such architect, 
in order to complete the building according to contract, as 
where the plans and specifications called for windows which 
are too large, or too small, whereby loss is occasioned to 
the contractor ; therefore as between the contractor and the 
owner in such case the owner would be liable. 

The raising of the cellar windows became necessary from 
the change in the grade, and there is testimony tending to 
show that Mr. Erskine gave his assent to raising the same. 
The items of counter-claim of Erskine, are, first, for rent, 
from the failure to complete the building by January Ist. 
The testimony of two of the witnesses shows that they 
commenced plastering the house about the middle of De- 
cember, 1885; that the weather set in very cold and there 
was danger of the plaster freezing ; that there were no flues 
in some of the rooms, so that stoves could not be used 
therein to dry the walls, and that the architect directed 
them to cease plastering until the weather became mild, 
and that in consequence thereof they did desist until 
warmer weather set in, when they completed the work. 
This is denied by the architect. 

Mary Johnson, the wife of Isaac Johnson, was called 
as a witness and testified as follows: 
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About what time? 
He was at our house a Sabbath day when Mr. John- 
son was working on the Erskine house. 


Q. Are you acquainted with the defendant? 
A. Yes, sir. 

Q. Have you ever seen him at your house? 
A. Yes, sir. 

Q. 

A. 


Q. About what time? 

A. In the afternoon. 

Q. What month? 

A. I can’t say. 

Q. Was that about the time of the completion of this 
house? 


A. It was while he was working on it, somewhere 
near the time. 

Q. State what conversation took place between you? 

A. We were building a house at the same time, and I 
said to Mr. Erskine that we were slow getting our work 
done, that Mr. Johnson was urging his work, trying to 
get it done according to the time in the specification. . Mr. 
Erskine remarked, he said, no damages if it is not done 
according to the time specified. 

The testimony also shows that at the time the contract 
was entered into Mr. Erskine expressed a willingness to 
give the contractor another month in which to complete 
the building. This testimony is not denied. The house 
in question was uot constructed for renting, but for a son- 
in-law of Mr. Erskine, and there is no proof whatever 
that the son-in-law and his wife desired to occupy it before 
the 17th of March, 1886. It is evident that the attempt 
to charge rent for the use of the house was an after-thought, 
and not within the contemplation of the parties when the 
contract was made. The damage sustained by Erskine 
from the defective painting is shown to be $15, and this 
the jury evidently allowed. Upon tlie whole case the ver- 
dict responds to the testimony, and it is unnecessary to 
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consider the instructions. The judgment of the district 
court is clearly right, and is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


ConRAD FAETH, PLAINTIFF IN ERROR, V. JAMES LEARY, 
G. W. TuckER, AND PARLIN, ARENDORFF & 
MARTIN, DEFENDANTS IN ERROR. 


Chattel Mortgage: FIRST AND SECOND MORTGAGE: SALE OF 
PROPERTY: RIGHTS OF MORTGAGEES. A executed to B a 
chattel mortgage upon a horse, and other property, to secure the 
notes of A to the amount of $460.40. Afterwards, but before 
the maturity of the notes secured by the mortgage, A executed 
to Ca chattel mortgage on the same property, to secure a note 
for $142, expressly stating in the mortgage that it was subject 
tothe mortgage executed to B. Afterwards A and B sold the 
horse to D for its full value, and applied the proceeds of the 
sale to the partial payment of A’s debt to B. Upon the horse 
being delivered to D under his purchase, C asserted his mort- 
gage, and took possession of the property for the purpose of fore- 
closure, when B repleviedit. Held, That the sale of the horse to 
D by A and B, being made in good faith and for the full value, 
effectually foreclosed the title of A,as well as that of C, and that 
as against A and C, B was entitled to the property. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Pemberton & Bush, for plaintiff in error, cited: Jones 
Chat. Mort., Sec. 709. Harris v. Lynn, 25 Kan., 281. 
Reynolds v. Thomas, 28 Id., 810. Campbell v. Wheeler, 
26 N. W. R., 613. 


R. W. Sabin, for defendants in error, cited ; Schouler’s’ 
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Per. Prop., 557. West v. Crary, 47 N. Y., 425. Daly». 
Proez, 20 Minn., 411. Gage v. Whittier, 17 New 
Hamp., 312. 


Reese, Ca. J. 


This was an action in replevin, instituted by plaintiff in 
error against defendants in error, for the possession of a 
horse. The petition of plaintiff, filed in the district court, 
alleges that, “He has a special property and is entitled to 
the immediate possession of the” property in dispute, and 
“that plaintiff’s special interest in said property is by vir- 
tue of a chattel mortgage upon it.” 

The answers of defendants consist of general denials. 

The facts in the case may be briefly stated to be, that on 
November 27, 1885, Lineweber and Snyder made a chat- 
tel mortgage to plaintiff upon the horse in controversy, 
which was filed November 30, 1885. The mortgage also 
covered considerable other personal property, and was made 
to secure five promissory notes, amounting in all to the sum 
of $460.40. The first note matured June 1, 1886, the last 
December Ist of the same year. On the1 8th of February, 
1886, the mortgagors executed another chattel mortgage 
upon the same property, to defendants, Parlin, Arendorff 
& Martin, which nrortgage was filed in the office of the 
county clerk, February 20, 1886, and was given to secure 
the sum of $142, due February 1, 1887. In this last mort- 
gage the property is represented to be free from incum- 
brance inall respects, except the chattel mortgage previously 
executed to plaintiff. About August 1, 1886, the mort- 
gagor-, Lineweber and Snyder, and plaintiff sold the horse 
in question to one Dr. Bathrick, for the sum of $85, $11 
of which was paid in cash, or its equivalent, to the mort- 
gagee. For the remaining $74, Dr. Bathrick executed to 
plaintiff his note, due February 10, 1887, secured by a 
‘mortgage on the horse, and some other property, and the 
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horse was then delivered to Bathrick and the $74 credited 
upon the notes due plaintiff from Lineweber and Snyder, 
the mortgagors. Soon after the delivery of the horse. to 
Bathrick, defendants demanded its possession of him under 
their mortgage, and the horse was delivered to them, when 
they proceeded to foreclose their mortgage in accordance 
with the provision of the statute. Pending this foreclosure, 
plaintiff replevied the horse. The cause was tried to the 
district court without a jury, which found in favor of de- 
fendants, and assessed the value of the property at $75, 
and plaintiff brings the case to this court by proceedings 
in error. 

It is insisted by plaintiff that the transfer of the horse 
to Bathrick, being by the consent of the mortgagors, was 
equivalent to a foreclosure of the: mortgage, and that the 
plaintiff’s title was conveyed to Bathrick. In support of 
this, he cites Jones on Chatte! Mortgages, section 709. 
Harris v. Lynn, 25 Kansas, 281. Reynolds v. Thomas, 28 
Id., 810. But were this not the case, and even were the 
foreclosure invalid, that the transfer would in fact convey 
to Bathrick the interest of plaintiff under his chattel mort- 
gage, and which by the mortgage from Bathrick to plaintiff 
would be reconveyed to him. It is also contended that, as 
the property was sold for more than its value, and the pro- 
ceeds credited upon the note held by plaintiff, it worked no 
injury to defendants, Parlin, Arendorff & Martin, and 
therefore they could not complain. 

It is contended by defendants that the sale by the mort- 
gagors and mortgagee of the property to Bathrick, and the 
receipt of the mortgage from Bathrick to plaintiff, had the 
effect of canceling plaintiff’s mortgage upon the property 
in question, and that defendants would be in the attitude 
of first mortgagees, and that, therefore, they were entitled 
to the possession of the property. 

The question to be decided is not free from doubt, and 
in the limited time at our command we have been unable 
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to find any decisions directly in point. There can be no 
doubt that, as between plaintiff and Lineweber and Sny- 
der, the arrangement that the property should be sold at. pri- 
vate sale, for its full value, when executed, was a complete 
foreclosure of the mortgage, and as against the mortgagor 
and the mortgagee, would convey the absolute title to the 
property. 

In Talman v. Smith, 39 Barb., 390, it was held that, 
“Such a transfer would be equivalent to a formal fore- 
closure of the equity of redemption, and that the title in 
the purchaser could not be assailed by creditors of the 
mortgagor having no lien upon the mortgaged property at 
the time of the purchase.” So far as this portion of the 
case is concerned, we think there can he no question. 

The question as to the right of a subsequent lien holder 
to challenge the title of the purchaser, at such sale, was not 
before the court in that case, and was therefore not decided. 
It is the opinion of my associates that Parlin, Arensdorff 
& Martin, the subsequent mortgagees, having taken their 
mortgage subject to that of plaintiff, and having only ac- 
quired whatever interest the mortgagors may have had 
therein, are in no condition to question the title of Bath- 
rick ; that all they could have required of plaintiff, in the 
first instance, would be a foreclosure of his mortgage, in 
such a way as to protect their claim upon the interest of 
the mortgagor; and that the property having been sold for 
its full value, and such value credited upon the note held 
by plaintiff, there being no fraud, must be treated as a 
complete extinguishment of the title of the mortgagors, and 
all persons claiming under them, as fully as though the 
mortgage had been foreclosed according to the statutory 
method. If it be true that defendants had no greater 
rights in the property than the mortgagors would have 
had, and did have, prior to the execution of the mortgage 
to defendants, then we presume the principle here applied 
is correct in its application, and the judgment of the district 
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court was erroneous. . It is therefore held that the sale of 
the property to Bathrick was an extinguishment of the 
rights of the mortgagors, and also of the interest defend- 
ants, acquired by their second mortgage; this holding being 
based upon the fact, as shown by the testimony, that the 
property was sold in good faith and for its full value, as 
found by the trial court. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Anta MorGsn, APPELLEE, v. OxiverR P. Dinegs, 
, APPELLANT. 


1. Vendor and Vendee: SALE: MISREPRESENTATIONS AS TO 
VALUE OF PROPERTY. Where a vendor and purchaser stand on 
an equal footing, the expression of opinions as to the value of 
property will not usually be considered so material that mis- 
statements will constitute fraud. Where, however, the pur- 
chaser resides near the property, and has knowledge of its value, 
and the owner is a resident of another state, and has no knowl- 
edge on that subject, statements of the purchaser representing 
the property to be greatly beneath its true value, and that the 
vendor’s title has been conveyed by sale for taxes, will be suffi- 
cient to avoid the deed giveu to such purchaser. 


CANCELLATION OF DEED. Where a person 
desiring to purchase real estate knows its value, and when asked 
by the vendor, a resident of another state, and who has no 
knowledge of such value, as to the worth of such property, 
designates a sum greatly beneath its worth, as he well knows, 
and such statement is relied upon by the vendor and a sale 
effected, it may be sufficient to authorize a cancellation of the 
deed at the suit of the vendor. 
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FRAUD BY VENDEE. If such purchaser doeg 
any act or makes any declaration with the intention of mis- 
leading the seller, and preventing him from ascertaining the 
real situation of the property, and at the same time conceals 
from him a fact or facts which he knows to be material, he is 
guilty of a fraudulent deception. 


APPEAL from the district court of Lancaster county. 
Heard below before CHapMan J. 


Sawyer & Snell, for appellant, cited: Bowman v. Page, 
11 Wis., 315. Fagan v. Schultz, 73 Ill., 529. Pomeroy 
Eq. Jur., Secs. 901-903. Benj. Sales, Secs. 668-672. 2 
Kent Com., 487. Gomerly v. Gymnastic Association, 13 
N. W. R., 242. Fish v. Cleland, 33 Tl., 238. 


Billingsley & Woodward and G. M. Lambertson, for 
appellee, cited: Story Eq. Jur., Sec. 246. Fry Specific 
Performance, Sec. 277, note 1. Turner v. Harvey, 1 Jacob 
Eng. Ch., 178. Livingston v. Peru Iron Co., 2 Paige, 
390. Laidlaw v. Organ, 2 Wheat., 178, 


MAXWELL, J. 


The plaintiff alleges in her petition that she resides in 
Denver, Colorado, and has been absent from Lincoln since 
1874; that she was the owner of lot two, in block thirty- 
one, in the city of Lincoln, which lot was then worth be- 
tween six and eight thousand dollars ; that for the purpose 
of inducing her to sell said lot for a wholly inadequate 
consideration, Dinges called on her at her home in Denver, 
with his attorney, and concealed from her the true value 
of the lot, and falsely and fraudulently represented that 
the value of the lot, exclusive of the house, was not.more 
than two or three hundred dollars; that her title had been 
extinguished by reason of a tax deed, but in order to clear 
up a flaw he wished her signature to a deed asa simple 
formality ; that the attorney of Dinges, at his instigation 
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and in his presence, professionally advised her that under 
the Nebraska law and decisions, her title had been ex- 
tinguished by the tax deed, when both Dinges and the attor- 
ney knew that such was not the fact; that Dinges falsely . 
represented that he was the holder of said tax title, and 
‘that he would bring suit against her and put her to great 
trouble and expense, and that she would be arrested and 
brought to Lincoln, nless she consented to give him a 
deed to the lot for one hundred dollars; that on account 
of sickness in her family she had no opportunity to con- 
sult with an attorney as to her rights; that she was 
wholly ignorant of her rights, except as advised by Dinges 
and his attorney; that she had no knowledge of the real 
value of her lot, and had heard nothing concerning its 
value for a number of years; that she was distressed by 
sickness in her family, by poverty, and the need of money, 
and, relying wholly and implicitly upon the statements of 
Dinges and his attorney, for one hundred dollars she exe- 
cuted a warranty deed, with full covenants exeept as to 
taxes ; that Dinges is not, and never was, the owner of a tax 
title to said lot, and never had any contract or arrange- 
nent by which he could buy in said tax title, if one existed ; 
that if there is any tax title to said lot, the same is void, 
and her right of redemption not extinguished ; all of 
which was well known to Dinges and his attorney at the 
time they told her to the contrary ; and that all the state- 
ments made by Dirges were made with the intent to cheat 
and defraud her out of her property, by taking advantage 
of her ignorance and poverty, want of knowledge of the 
value of the lot and her rights therein, and her distress of 
mind consequent upon long sickness in the family. 

The defendant filed a general demurrer to the petition, 
which was overruled, to which the defendant excepted and 
now assigns the overruling of the same for error. 

The demurrer was properly overruled. Where parties 
stand on an equal footing, expressions of opinion as to 

18 
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the value of certain property will not usually be considered 
so material that misstatements will constitute fraud. But 
where the purchaser resides near the property in this state, 
and has full knowledge of its situation, and approximate 
value, and the owner resides in another state, without any 
knowledge on that subject, expressions of opinions as to 
value by such purchaser, which he knows to be much be- 
neath the true value of the property, and statements made 
by him, that the owner’s title has been abrogated by rea- 
son of a sale of the property for taxes, will be sufficient, 
where the property was purchased for a grossly inadequate 
consideration, to set aside the deed. The petition, there- 
fore, does state a cause of action. 

Upon the overruling of the demurrer the defendant 
filed an answei, in which he admits the execution of the 
deed ; second, alleges that the lot had no market value; 
third, that at the time of said purchase said lot was in the 
adverse possession of one Herman Koenig, who claimed 
to be the owner of the same by reason of a tax title issued 
in 1875, and adverse possession thereuuder for more ‘than 
ten years. 

The plaintiff filed a reply which it is unnecessary to 
notice. 

The testimony tends to show that early in February, 
1887, Herman Koenig was in possession of the lot in 
question under a tax deed. The testimony, however, fails 
to show that Mr. Koenig had been in possession a sufficient 
length.of time to give him title by adverse possession. In 
fact it shows that he had not had such possession for the 
requisite time. The defendant applied to Mr. Koenig to 
purchase the lot, and was informed by him as to the state 
of his title, and it was verbally agreed that he would sell 
his interest to the defendant for the sum of two thousand 
dollars, it being understood that the legal title was in the 
plaintiff. The testimony shows that the lot at this time 
was worth from twenty-five hundred to six thousand dol- 
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lars, the fair value apparently being about five thousand 
dollars. The defendant thereupon commenced a search 
for the plaintiff, and after considerable difficulty found her 
in Denver. At Denver the defendant employed an attor- 
ney and called upon the plaintiff to endeavor to purchase 
the lot in question. The plaintiff testifies that the attor- 
ney, in the presence of the defendant, said, “his (the de- 
fendarit’s) deed was better than mine; my deed was no 
good whatever; that after the lot was sold for taxes, that 
I couldn’t redeem it or claim it, that all he wanted was my 
signature to his deed; that he just wanted a link in there 
and that my deed wasn’t any good anyway, and that he 
wanted my signature. He wanted to know why I hadn’t 
redeemed it; I told him that I had been sick, and that 
sickness was the reason why I hadn’t redeemed the prop- 
erty, and that I haven’t the money.” He said, “ That was 
no excuse. Do you know what I can do with you for not 
clearing up this title? I can arrest you and take you to Lin- 
coln, and make you clear up this tax title, and it will cost 
you more than the property is worth. We can put off 
this suit from time to time till you won’t gain anything.” 

The attorney testifies on that point: “TI first introduced 
myself to the plaintiff, Mrs. Morgan, as an attorney from 
the office of Patterson & Thomas, and introduced Mr. 
Dinges, the defendant, to her, and told her that we wanted 
to have a talk with her about a certain lot in the city of 
Lincoln of which she was at one time the owner. She said 
that she had been the owner of the lot about which we 
were speaking, and I then told her that I had been 
informed that she failed to pay the taxes on that lot for 
a long space of time, I think I said for ten or fifteen 
years, and I also told her that, if that was the case, in all 
human probabilities somebody had the title to that lot 
through a tax sale. She told me that it was true, that she 
had not paid the taxes on the lot for a long time, but said 
that she had been unable to do so on account of sickness 
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in her family and on account of lack of movey to pay thie 
taxes. IJ told her that of course that was very unfortu- 
nate, but at the same time in law that would be considéred 
no excuse for not paying the taxcs, and that as I had be- 
fore stated, the property had in all human probability been 
sold for taxes and a deed given, and that what we wanted to 
know was the least she would take to give a deed for 
whatever interest she might have remaining in that prop- 
erty in order that the owner of the tax sale might have a 
clear title of record. She stated to us that she had heard 
through a gentleman in Lincolu, I think his name was 
Brown, that the property had been sold for taxes, and she 
further said that she received word from Lincoln that it 
would be necessary for her to comé there in order to re- 
claim the property.” 

He further testified : 

“Q. Did you at any time or in any manner inform or 
threaten the plaintiff that if she did not sell her interest in . 
this lot tliat you could arrest her and take her to Lincoln, 
and make her clear up this tax title, and that it would cost 
her more than the property was worth? 

“A, No, I did not. I told Mrs. Morgan, however, 
that the owner of the tax title could bring a suit against 
her to compel her, or rather not to compel her, but to clear 

-a cloud from his title by reason of the fact that the record 
showed her to be the owner in fee simple. And I did say 
to her at that time that she would be put to considerable 
cost and experise to defend that suit, mn case the holder of 
the deed should bring such a suit. J would like to continue 
that answer, but I never in any way or manner said or in- 
timated to Mrs. Mérgan that it would be possible, under. 
any circuristances or conditions, to arrest her or to bring any 
criminal charge against her whatever. 

“Q. Was anything said by either you or the defendant, 
at any conyersatién with the plaintiff, in regard to her 
arrésh,6r of the power Of thé defendant to compel her to 
go to Lincoln, Neb.? 


JANUARY TERM, 1888. 277 


Morgan v. Dinges. 


“A. Nothing, except as I have already stated, that I 
told her a suit could be brought to clear a cloud from the 
title.” 

He also testified as follows: 

“Q. Did either you or the defendant state to Mrs. 
Morgan what in your opinion the lot was worth at this 
time? 

“A, No, Ithinknot. Mrs, Morgan asked us what we 
thought the property was worth, and not knowing any- 
thing about it myself I could not tell ; but Mr. Dinges, 
the defendant, told her that some time ago, I think he 
said about two years and a half ago, the property had 
been sold-for eight or nine hundred dollars, I am not sure 
which now. 

“Q. Did either you or the defendant inform or advise 
the plaintiff that her interest in the property was of no 
value whatever ? 

“A, Not in that way. I did tell Mrs. Morgan that if 
no taxes had been paid on the place by her for the past fif- 
teen years, that in all human probability she had no more 
title to the premises than I have.” 

The testimony also shows that the plaintiff was unac- 
customed to the transaction of business, and knew nothing 
of the real value of this property. She states, and it is 
apparent from the record, that she had been unable, from 
poverty, to pay the taxes on the lot in question; that her 
children had been sick with the measles, and she lived at 
least one mile from the business portion of the city of Den- 
ver and from an attorney’s office; that her children were 
too young to leave alone, and that her husband was absent 
during the day in the employ of the railroad company, 
and personally knew nothing of the value of the lot. The 
plaintiff seems to have supposed that the attorney who ap- 
peared with the defendant was a member of the law firm 
of Patterson & Thomas, and claims to have had great con- 
fidence in his statements. However this may be, the de- 
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fendant and his attorney, when asked by the plaintiff as to 
the value of the lot, concealed the fact as to its true value, 
and by indirection and innuendo in effect stated that her 
interest had passed by the tax sale and was of little or no 
value whatever. These statements, so far as this record 
shows, were false. The amount of taxes due on the lot 
was somewhat in excess of three hundred dollars, but no 
valid tax deed has been shown. The statements, therefore, 
were wholly unathorized. The case in some of its facts is 
similar to that of Swimm v. Bush, 23 Mich., 99. 

In that case the defendant owned a farm near the city 
of Owosso; the plaintiff resided near said farm, and was 
well acquainted with its value. Bush was a resident of 
Pennsylvania. In May, 1868, four persons had written 
to Bush to negotiate for the purchase of the farm, but 
nothing had been done toclose with them. Early in June 
of that year Swimm went to see Bush, and when asked 
concerning the value of the land, said it was not worth four 
thousand dollars nor three thousand dollars, and that he had 
not expected to pay more than twenty-eight hundred.dol- 
lars, but that he would give three thousand, as his wife 
was born on it and had an affection for it; an offer of three 
thousand for it had been made in one of the letters written 
by one Martin to Bush. Swimm purchased the farm for 
three thousand dollars, paying four hundred do]lars down, 
with a provision for adequate security upon the making of 
the deed. The testimony showed the land at that time to 
be worth four thousand dollars, as Swimm well knew. 
The court set the contract aside, as having been obtained 
by fraud, and taxed all the costs to Swimm. The court 
say, p. 10: “It is just.as clear that Swimm knew this, and 
gave him the answers and made the representations in or- 
der to induce him to believe he was getting the outside 
value of the land, and that it would not be safe to Jose a 
good offer. The representations were of the greatest ma- 
teriality, and referred to the matters on which any sensible 
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man would found his conclusions. The sale was the result 
of nothing but the urgency and deceit of Swimm, and such 
statements coming from aman of undoubted character (as 
Swimm was naturally assumed to be, under the circum- 
stances) might have deceived a man of more experience 
than Bush.” 

In Turner v. Harvey, Jacob’s R., 178, Lord Eldon ad- 
verts to the general principle, ‘that parties dealing for an 
estate have a.right to put each other at arms-length; and 
that if the purchaser knows that there is a mine upon the 
estate, and the vendor makes no inquiry, the former is not 
bound to give him information thereof.” He says, how- 
ever, “ Very little is sufficient to affect the application of 
that principle ; if a word, if a single word be dropped which 
tends to mislead the vendor, that principle will not be al- 
lowed to operate.” 

On commenting on this rule in Livingstone v. Peru Lron 
Co., 2 Paige, 393, Chancellor Walworth says: “ Certainly 
if the purchaser does any act, or makes any declaration, 
with the intention of misleading the seller and preventing 
him from ascertaining the real situation of the property, 
and at the same time conceals from him a fact which he 
knows to be material, he is guilty of fraudulent deception.” 

To the same effect are Haygarth v. Wearing, L. R. 12 
Eq., 320, 328. Rawlins v. Wickham, 3 De G. & J., 304 ; 
S.C. 1 Giff. 355. Martin v. Jordan, 60 Me., 531. Coon 
wv, Atwell, 46 N. H., 510. Simar v. Canaday, 53 N. Y., 
298. Van Epps v. Harrison, 5 Hill, 63. Reid v, Flip- 
pen, 47 Ga., 273. Morehead v. Eades,3 Bush, 121. 
Steveking v. Liteder, 31 Ind., 14. Harvey v. Smith, 17 Id., 
272. Davis v. Jackson, 22 Id., 238. McFadden v. Rob- 
inson, 85 Id., 24. Allen v. Millison, 72 Tll., 201. Neil 
v. Cummings, 75 Id., 170. Fairbault v. Sater, 13 Minn., 
210. Gifford v. Carvill, 29 Cal., 589.. Oruess v. Fessler, 
39 Id., 336. 

The defendant, while claiming to the plaintiff that she 
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had no title, showed his insincerity by obtaining from her 
a warranty deed with covenants agaiust all incumbrances 
except taxes and tax liens. This deed was prepared by 
his attorney, evidently with his consent and concurrence. 
The judgment of the district court having been for the 
plaintiff, it is clearly right and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Horet ASsOcraTIon OF OMAHA, PLAINTIFF IN ERROR, 
v. Frank WALTER, DEFENDANT IN ERROR. 


1. Evidence examined, and Held, To sustain the verdict. 


2. Negligence: INJURIES TO PERSON: GUARD AROUND AREA 
IN PUBLIC STREET OF CITY. The owner of a hotel had con- 
structed an area-way under the sidewalk, for an elevator to 
lower baggage about twelve feet to the basement of the hotel, 
and ag a guard had placed a rail of gas pipe, about seven feet 
six inches in length, by from two to three inches in diameter, 
in iron posts about two feet above the edge of the sidewalk. 
‘This rail was so arranged as to be taken out when baggage was 
to be raised or lowered by the elevator. The fastenings at one 

end of the rail had become loose and unsafe, of which’ the’ pro- 
prietor had notice. One W., a patron of the hotel, on leaving 
same, in conversation with , friend, leaned against the rail in 
question, which gave way and preci pleated him partly into 
the area-way below, causing him to strike on the edge of the 
sidewalk, from which he sustained severe injuries, Held, That 
it was the duty of the hotel conipany to keep the rail in ques- 
tion in a safe condition, and that it was liable for the injuries 
sustained by W. 


Error to the district court for Douglas county. ‘Tried 
below before WaKELEY, J. 
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James W. Savage and Charles Ogden, for plaintiff in 
error, cited: Stickney v. Salem, 3 Allen, 374. Stinson v. 
Gardiner, 42 Maine, 248. Blodgett v. Boston, 8 Allen, 
237. Stackpole v. Healy, 16 Mass., 33. Pearsall v, Post, 
“ 20 Wend., 111. 


J. C. Cowin, for defendant in error, cited: 2 Dillon 
Mun. Corp., Sec. 1,032. 1 Thompson Negligence, Secs. 
5, 7. Stuart v. Havens, 17 Neb., 211. Plattsmouth v. 
Mitchell, 20 Id., 228. City of Lincoln v. Walker, 18 Id., 
244, Kennedy v. Mayor, 73 N. Y., 365. Robins v. 
Chicago, 4 Wall.,657. Beatty v. Gilmore, 16 Penn, State, 
463. 


MAXWELL, J. 


This action was brought in the court -below by Walter 
against the hotel company, the cause of action being stated 
in the petition as follows: “That at the times hereinafter 
stated, and at the time of the injuries hereinafter complained 
of, the said Omaha Hotel Company owned a hotel, situated 
on the north-east corner of Douglas and 13th streets, in the 
city of Omaha, county of Douglas, and state of Nebraska, . 
and were conducting. a hotel business therein; that in the 
‘street on the west side of said hotel building the said defend- . 
ant dug an area-way next to and adjoining said building, of 
the width of five or six feet, and of a depth from the street 
of twelve feet or more; that said excavation is wholly on 
18th street, as aforesaid: and for the purpose of protecting 
said area-way the said defendant placed adjoining to the 
same, on the outer edge thereof, a railing, consisting of one 
iron bar and iron pillars; that in said area-way there was 
operated by the said defendant a baggage elevator, which 
was operated up and down said area-way for the purpose 
of taking trunks and other baggage from said street into 
the basement of said hotel; that for the purpose of having 


ry 


282 SUPREME COURT OF NEBRASKA, 
Hotel Association vy. Walter. 


access to said elevator, the bar immediately adjoining 
the same, which was placed for protection against said 
area, was movable, so that it might be and was taken 
out and put in at will; that plaintiff is a resident of 
the city of Omaha and has been such resident for 
eighteen years lest past; that on the 28th day of Au- 
gust, 1884, this plaintiff was in said hotel building, 
which building is known as the Millard Hotel, and walked 
out of said building at the west entrance, that is on 13th 
street; that after stepping out onto the street he met a 
friend, and they turned immediately north from the en- 
trance way to said hotel to converse, and while so convers- 
ing this plaintiff stood near the iron bar hereinbefore de- 
scribed, immediately adjoining the said area-way where 
said elevator was operated; that while thus conversing he 
leaned towards said bar, having his hand on the iron 
post; that thereupon while conversing as aforesaid he 
gradually leaned against the bar, supposing the same to be 
safely adjusted, and while thus leaning against said bar the 
said bar dropped out of said supports in the iron pillars 
and fell on the sidewalk; that the giving away of said bar 
hurled this plaintiff with great force and violence to the 
sidewalk, his feet slipping from under him, while he held 
with his left hand upon the iron pillar as aforesaid, and a 
portion of his body hung over the area-way, in which po- 
sition he remained until assisted therefrom; that said fall 
' caused great injury to this plaintiff; that he was confined 
to his bed thereafter for a period at first of eight or ten 
' days, and afterwards for a period of five or six weeks; 
that plaintiff’s spinal column was severely and perma- 
nently injured; that the nervous system received a severc 
shock, from which plaintiff has never recovered; that the 
left side was severely injured, and that the plaintiff has 
suffered great pain from said injuries from time of said 
accident to the present time; that plaintiff has never re- 
’ epvered from said injuries, and is informed and _ belicyes 
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that he never will; that besides great physical pain suffered 
by this plaintiff by reason of the said injuries, he has also 
suffered great torture and anxiety of mind; that he has . 
been to great expense by reason of said injuries, in medical 
attendance, medicine, and nursing, to-wit, in the sum of 
three hundred dollars ; that said injury was caused by the 
gross negligence and carelessness of the said defendant, the 
Omaha Hotel Company, in the construction of said area- 
way, in operating an elevator on the strect, and by inse- 
curely placing said bar as a protection for said area-way ; 
that said bar was easily removed from said place and was 
carelessly and negligently maintained; that there was no 
negligence whatever on the part of this plaintiff; that he 
had no knowledge that said bar was movable, or that it 
was carelessly placed where it was, but supposed the said 
protection to be firmly, carefully, and substantially con- 
structed.” 

The hotel company, in its answer, admits that it is a 
corporation doing business at the place stated in the peti- 
tion. It also admits “that there is an area-way on the 
side of said hotel, on 13th street in said city, and that the 
said area-way was protected on the outer edge thereof by a 
railing consisting of an iron bar and iron pillars; and 
admits that there was operated by said defendants a bag- 
gage elevator, which could be moved up and down said 
area-way for the purpose of taking trunks and other bag- 
gage from said street into the basement of said hotel ; that 
there was a bar which was movable, but deny that it 
might be and was taken out and put in at will; admits 
that the said plaintiff leaned against said bar having his 
hands on the same at the time of the accident, but denies 
each and every other allegation contained in said petition 
not herein admitted.” There is also an allegation that the 
accident was caused by Walter’s negligence. 

On the trial of the cause the jury returned a verdict in 
favor of Walter for the sum of fifteen hundred dollars, 
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A motion for a new trial was thereupon filed by the hotel 
company, which was overruled and judgment entered on 
the verdict. 

The errors assigned in this court are, first, that the evi- 
dence is insufficient to sustain the verdict; second, error in 
giving certain instructions, 

The testimony tends to show that the plaintiff in error 
was conducting a large hotel on the corner of 13th and 
Douglas streets, in the city of Omaha; that it had an 
area-way on 18th street, in which was an elevator for bag- 
gage, to lower such baggage into the basement, this area- 
way being about twelve feet in depth. This area-way was 
protected or apparently protected by a piece of gas pipe, 
about seven feet six inches in length and from two to 
three inches in diameter, which was placed along the outer 
edge of the area-way, about two feet above the opening, 
and apparently fastened to iron posts. This area~-way was 
near a public entrance to the hotel. Connected with the 
hotel was a saloon, and Walter, but a few minutes before 
the accident, had entered the saloon with a friend and each 
drank a glass of wine. Walter and his friend continued 
to converse on some subject after leaving the saloon, and 
going out on 13th street they stopped near the area-way 
spoken of, and Walter leaned against the gas pipe guard- 
ing said area-way, with one of his hands upon one of the 
posts supporting the pipe. The testimony shows that he 
supposed the said bar to be perfectly safe, and conversing 
with his friend he leaned backward against said gas pipe, 
when it gave way and he was precipitated partially into 
the area-way, and struck upon the end of the spinal 
column, and sustained the injuries complained of. The 
testimony tends to show that the piece of gas pipe or bar 
spoken of was so arranged that it could be taken out when 
it was desired to raise or lower baggage i in the elevator, 
and that when the elevator was not in use it was to be re- 


placed; the testimony also tends to show that for several 
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days prior to the accident the bar had been in an unsafe 
condition, and that a witness called the attention of one 
of the proprietors of the hotel to that fact; that people 
were in the habit of leaning against said bar, and sitting on 
it, of which the proprietors had notice. As to the char- 
acter of the injuries sustained by Walter, Dr. Tilden, who 
attended him soon after the injury, testifies: 

Q. State where Mr. Walter was, and the condition 
you found him in, and what was the trouble? 

' A. J found him on the bed, suffering pain; he seemed 
to be suffering a good deal of pain; I prescribed for him. 
This morning I looked at my book to see how much I 
attended him, and the next day I saw him twice; I think 
that they sent for me the second time next day; I saw 
him, I think, three or four times, 

Q. What was he complaining of, did he state to you? ° 

A. Yes, he stated he had pain principally in the back, 
the spine. 

Q. What about the side? 

A. He complained, I think, of pain there, too, but 
principally in the back, and pain about the ribs; I ex- 
atained them to see if they were broken; I think the prin- 
cipal pain was in the back. 

. Q. Do you know whether or not he was flighty at all, 
out of his head? 

A. He seemed to be disturbed somewhat ; I think that 
he was suffering a good deal; he did not seer to be en- 
tirely rational. 

Q. Did you examine the back ? 

A, Yes, sir. 

Q. State whether theré were any external appearances 
of injuries? 

A. Not that I remember; it is possible that he had 
been putting on mustard plasters that made the parts look 
réd, or something that would have prevented my seeing 
any redness. 
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Q. He described to you the fall that he had on the 
sidewalk ? 

A. Yes, sir. 

Q. On the edge of the area-way ? 

A. Yes, sir. 

Q. Ifhe struck on the end of his spinal column, state 
whether or not it is liable to produce injuries that are not 
apparent on the outside? 

A. Yes, sir, a shock to the spine that way would pro- 
duce injuries that would not be apparent, and might not 
develop for months; that is a common thing’; these spinal 
injuries and shocks are far-reaching in their consequences 
often. 

Q. And may develop years afterwards? 

A. Well, yes, months and perhaps years. 

There is a large amount of testimony tending to cor- 
roborate that of Dr. Tilden. The hotel company intro- 
duced a large number of witnesses to prove that Walter 
was addicted to the excessive use of intoxicating drinks. 
The most that can be said of this testimony is, that it was 
proved that he was accustomed to the use of intoxicating 
liquors; as stated by one of the witnesses, “I have seen 
him go into a saloon and take a drink off and on at differ- 
ent times ;” but the jury would be justified from the testi- . 
mony in finding that the injuries were not attributable to 
the use of the liquor. Upon a careful review of the testi- 
mony there is no doubt that it fully sustains the verdict, 
and the first objection must be overruled. 

The court instructed the jury as follows: 

“1, This action is brought for the recovery of damages, 
alleged by the plaintiff to have resulted from an injury 
which he sustained by reason of the carelessness and negli- 
gence of the defendant, a corporation engaged in maintain- 
ing and conducting a hotel in this city. 

“2. The particulars of the alleged injury and negligence 
are set forth in the petition, as plaintiff claims the facts 
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were, and this will be before you. The gist and sub- 
stance of his complaint is, that he sustained serious bodily 
injuries by the accident referred to in the proofs, that’ the 
accident was due solely to the insecure and negligent man- 
ner in which the bar or portion of the railing connected 
with the accident was placed or left by defendant. 

“3. It was the duty of-the defendant to use and ob- 
serve reasonable care and caution in placing and securing 
the bar in question, and for preventing injuries or acci- 
dents to persons who might be-at or near the same. 

“4, Itwas, likewise, the duty of plaintiff to use reason- 
able care and caution to avoid an injury or accident to him- 
self, while at and near the bar and place in question. 

“5. If the accident occurred solely in consequence of 
negligence, or want of reasonable care or precaution on the 
part of defendant, it is liable for such injuries to plaintiff 
as resulted therefrom. 

“6. But, if the accident was caused, either wholly or 
in part, by a want of reasonable care or attention to his 
situation on the part of the plaintiff, he cannot recover. 
In other words, if the accident was caused by a want of 
due care on the part of both parties contributing thereto, 
the law will not aid the plaintiff. 

“7, Whether there was, or was not, negligence or want 
of due care on the part of either the defendant or plaintiff, 
or both, is to be determined by you, in consideration of all 
the facts, the situation, and surroundings at the time of 
the accident, tested by your judgment as practical men. 
The court cannot lay down any legal rules by which to re- 
solve the question. 

“8, The want of authority to make an excavation and 
operate an elevator in the sidewalk space where the acci- 
dent happened would not render the defendant liable there- 
for, without negligence in the method of construction, or 
condition in which the bar or railing was suffered to 
remain. 
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“9. If you find for the plaintiff, you should allow him 
such damages as are shown to have been the result of the 
injury which he received at the time of the accident, not 
exceeding in any respect the amount claimed or allegéd in 
the petition. In respect to plaintiff’s pulmonary or other 
ailments which manifested themselves subsequent to the 
accident, you will determine from the evidence whether 
they did, or did not, result from the injuries sustained at 
that time. If they did, and this was the sole cause of them, 
or if it developed them without fault or negligence of the 
plaintiff, you should allow proper damages therefor. If, 
however, they were the result, either wholly or in part, of 
negligence, or careless exposure, or improper indulgence 
in stimulants on the part of the plaintiff, damages should 
not be allowed on account thereof. Medi¢al treatment and 
expenses therefor, and physical pain or mental suffering, 
as a proper element of damage to be considered.” 

The defendant below, plaintiff in error, excepted to the 
second paragraph, and now assigns the giving of the same 
for error. It is said, in substance, that the jury were led 
to believe that the facts, as set out in the petition, were to 
be taken as proofs‘and so considered by the jury. This, how- 
ever, could not have been the case. The court said the par- 
ticulars of the alleged injury and negligence, as the plaint- 
iff claims the facts were, are set forth in the petition; that 
is, the details. ‘The court then proceeds to state thé gist 
of theaction. The court does not assume any facts to have 
beén proven, but submits the questions to the jury. There 
is no prejudicial error, therefore, to the plaintiff in error. 

Objection is made to the fifth paragraph, that “if the 
accident occurred solely in consequence of hegligence and 
wait of reasonable care and protection on the part of dé- 
feridaut, it is liable to plaintitf for such injuries ‘as resulted 
therefroni.” It is said that this instruction is misleading, 
because it fails to state, “provided the plaimtiff was free 
from contributory negligence.” But if the accident’ oc- 
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curred solely in consequence of the negligence of the de- 
fendant below, then the plaintiff below must have been 
free from contributory negligence, and the jury must have 
so understood it. 

Exceptions were also taken to paragraphs seven and 
nine, but as there is no particular error pointed out in the 
same they will not be considered. 

In Congrevev. Smith, 18 N. Y., 79, an action was br ought to 
recover damages for personal injuries sustained by a young 
child, by reason of being precipitated into an arca under 
the sidewalk, in front of the defendant’s premises. The 
plaintiff lived with his father, in the second story of the 
building, over the store, and the plaintiff’s father, by per- 
mission of the defendant, had placed some of his goods in 
the area, but used it only temporarily, and paid no rent 
therefor. The defendant was the owner of the building, 
but did not occupy any portion of it. The area extended 
under the street, and was covered by flagstone. The flag- 
stone was set by a contractor, who contracted to do all the 
work in a workmanlike and substantial manner, and to 
furnish good and sufficient materials therefor. A verdict 
was rendered in favor of the plaintiff in the court below, 
and the question came before the court of appeals, where 
Strong, J., delivered au opinion, as follows: “The ver- 
dict-of the’ jury involves the finding that the stone cover- 
ing the area was unsuitable and unsafe for that purpose, 
wherefore it broke, and the plaintiff received the injury in 
question. The area was under the surface of the public 
street, and was maintained for the benefit of the property 
of the defendant, and the stone was placed over it under 
contractors with the defendant for the completion of the 
defendant’s building in pursuance of the contract. No 
license from the city for the area was proved. It 
certainly is just that persons who, without special au- 
thority, make or continue a covered excavation in a 
. public street or highway, for a private purpose, should 
19 
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be responsible for all injuries to individuals resulting 
from the street or highway being thereby unsafe for 
its appropriate use, there being no negligence by the par- 
ties injured, and I entertain no doubt ihat a liability to that 
extent is imposed upon them by law. * * * The 
general doctrine is, that the public are entitled to the 
street or highway in the condition in which they placed it; 
and whoever, without special authority, materially obstructs 
it, or renders it hazardous, by doing anything upon, above, 
or below the surface, is guilty of a nuisance, and, as in all 
other cases of a public nuisance, individuals sustaining 
special damage from it, without any want of care to avoid 
injury, have a remedy by action against the author or per- 
son continuing the nuisance. No question of negligence 
can arise, the act being wrongful. It is as much a wrong 
to impair the safety of a street by undermining it as by 
placing objects upon it. There can be no difference in re- 
gard to the nature of the act or the rule of liability, 
whether the fee of the lands within the limits of the ease-: 
ment is in a municipal corporatiou, or in him by whom 
the act complained of was done; in either case the act of 
injuring the easement is illegal.’ See also Congreve v. 
Morgan, 18 N. Y., 84. Dygert v. Schenk, 23 Wend., 
446. And-even where there is authority from the city 
to make the excavation, it is to be done ‘with proper 
precautions to prevent accidents to travelers. Robbins v. 
Chicago, 4. Wall., 657, 679. Where an excavation is 
mace so near a public thoroughfare that a person passing 
along may be precipitated into it, it is the duty of the oc- 
cupant of the premises to provide suitable guards to pre- 
vent such injuries, Pickard v. Smith, 10 C. B. (N. 8.), 
470. Bishop v. Trustees, 1 Ell. & Ell., 697. Hardcastle 
v. So. Yorkshire R. R. Co, 4 H. & N.,67. Williamson v. 
Fairer, 32 L. J. (Ex.), 173. Brinks ». BR. BR. Co., 22 L. 
J. (Q. B.), 26. Harmsell v. Smyth, 29 L. J. (C. P.), 203. 
Wettor v. Dunk, 4 F. & F., 298. Indemaur v. Dames, L, 
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R., 1 C. P., 274. And this rule is particularly applicable 
near a Jarge hotel, thronged with travelers, and on a pub- 
lic street like 13th street. The proprietors were well aware 
that persons frequenting the hotel were in the habit of 
leaning against or sitting on the rail in question, and they 
were guilty of gross negligence in leaving it thus insecure. 
Considerable objection has been made that Walter was not 
a patron of the hotel, and therefore had no right upon the 
grounds, and for that reason cannot recover. It is suffi- 
cient to say that he was a patron of at least. one department 
of the hotel—the saloon, and therefore the objections of the 
plaintiff in error do not apply. But even had he been a 
stranger, it is probable that, upon the facts proved, he 
would have been entitled to recover. The instructions 
were more favorable to the hotel company than it was 
entitled to. There is no error in the record, and the 
judgment is affirmed. 


; JUDGMENT AFFIRMED. 


THE other judges concur. 


Francois M. BookKWALTER, APPELLANT, V. JAMES F. 
LANsing AND SAMUEL W. DEFFIBAUGH, APPEL- 
LEES. 


1. Principal and Agent: saLE BY AGENT. Where an agent for 
the sale of real estate conceals from his principal material facts 
relative to the value of the property to be sold, and by a subter- 
fage fraudulently purchases the property from his principal in 
the name of another, for less than its value, the principal may, 
by proper proceedings in equity, rescind the sale and require a 
reconveyance of the property from the agent. But this rule 
would have no application if the agent, in good faith and with- 
out any design to obtain the property for himself, sold it toa 
purchaser, reported the sale to his principal, giving the terms 
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and conditions thereof, and after the ratification of the sale by 
the principal, purchased the land from the party to whom it had 
been sold and received a conveyance from him, no fraud having 
been perpetrated against his principal. 


2. Trial. Questions of fact are for the trial court to determine, and 
2 decision thereon will not be molested by an appellate court 
unless manifestly wrong. 


APPEAL from the district court of Lancaster county. 
Heard below before Haywarp J. 


Harwood, Ames & Kelly, for appellant, cited: Gardner 
v. Ogden, 22 N. Y., 327. Morgan v. Hardy, 16 Neb., 
427. Davoue v. Fanning, 2 Johns. Ch., 252. Ruckman 
v. Bergholz, 37 N. J. Law, 487. Fry v. Plait, 32 Kan., 
62. Ferguson v. Dent, 24 Fed. Rep., 412. Brown v. Post, 
1 Hun, 304. Ingle v. Hartman, 37 Towa, 274. 


I. W. Lansing and Sawyer & Snell, for appellees, cited : 
Ahlman v. Meyer, 19 Neb., 66. Staley v. Murphy, 47 IIl., 
- 244, Grymes v. Saunders, 3 Otto, 55. Brown v. Waters, 
7 Neb., 424. 


ReEsE, Cu. J. 


This action was brought by plaintiff, in the district court 
of Lancaster county, against defendants, to set aside a deed 
to real estate. The allegations of the petition may be 
briefly stated to be, that plaintiff is a citizen of the state of 
Ohio, and was, on and prior to the 9th day of September, 
1885, the owner, in fee simple, of a tract of land known 
as block nine in East Lincoln; that on and prior to that 
date he had employed defendant, Lansing, who was a citi- 
zen of Lincoln, and engaged in the business of real estate 
agent and broker, in said city of Lincoln; that at the time 
mentioned, plaintiff, being a resident of another state, was 
not familiar with, and was ignorant of the values of real 
estate and of the property mentioned; but that Lansing, 
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by his long residence and acquaintance, and the nature of 
his business, was thoroughly informed as to said value, 
and that plaintiff, as defendant well knew, reposed full 
confidence in his skill, judgment, and integrity in the man- 
agement and sale of plaintiff’s property; that on or about 
said date, the defendant, Lansing, seeking and contriving 
to cheat and defraud plaintiff, by taking advantage of, and 
abusing the confidence reposed, informed plaintiff by letter 
that he had sold said block nine, at its fair and reasonable 
market value, to the defendant Deffibangh, whom Lansing 
represented as residing at Bedford, Bedford county, Peun- 
sylvania, for the agreed price of $3,000, $1,500 thereof to 
‘ be paid in cash, upon the delivery of the deed, and $1,500 
to be paid in one year, secured by mortgage on the property. 
Plaintiff alleges that, relying on the statement and repre- 
sentations made by Lansing, he affirmed the sale, and exe- 
cuted, acknowledged, and delivered a deed of that date to 
Deffibaugh, and transinitted the same to defetidant Lan- 
sing, for delivery, pursuant to said pretended contract of 
sale, and that Lansing remitted to plaintiff the sum of 
$1,400 in cash and the mortgage, executed according to 
the agreement, for $1,500, reserving $100 in cash as his 
commission for perfecting the sale. It is alleged that 
Lansing had not at said time negotiated a sale of the block 
to Deffibaugh, or to any other person; that Deffibaugh 
did not reside in Pennsylvania, but that he was a resident 
of Lincoln, was without means and of no pecuniary re- 
sponsibility, and was, and for a long time prior thereto 
had been, in the employ of defendant as a coachman and 
man of general work about defendant’s residence and build- 
ings in the city ; and that the sole object and purpose of 
defendant Lansing, in making the statement referred to, 
and inducing plaintiff to convey the block to Deffibaugh, 
was to enable defendant Lansing to procure the title thereto 
iu his own name and for his own use, for a sum greatly be- 
low what defendant Lansing then knew to be its fair and 
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reasonable market value ; that prior to the letter reporting 
the sale, defendant Lansing had been offered $6,000 in cash 
for the property, and at the time well knew the value to 
be of at least $9,000; that the deed was received in the city 
of Lincoln on the 14th day of September, but prior to the 
date of its being filed for record in the clerk’s office, and 
the date at which the mortgage from Deffibaugh to the 
plaintiff purports to have been executed and filed for rec- 
ord, Deffibaugh conveyed the property, subject to the mort- 
gage, to defendant Lansing, Lansing assuming and agree- 
ing to pay the mortgage; that Deffibaugh never at any 
time paid to plaintiff, or to Lansing, or to any other person, 
the said sum of $1,400 transmitted to plaintiff by defend- 
ant Lansing, or any other sum, for or on account of the 
pretended purchase, but that the money was furnished and 
paid by Lansing out of his own means, and the deed pro- 
cured to be executed by plaintiff to Deffibaugh was but a 
device on the part of Lansing to defraud plaintiff out of 
said land; that at the time of the execution of the deed 
plaintiff relied upon the false representations of Lansing, 
fully believing the same-to be true, and that Lansing 
had sold the land to Deffibaugh in good faith, for $3,000, 
and that the same was the full market value of the prop- 
erty ; that during the year 1885, on account of the pro- 
posed building into the city of Lincoln of the Missouri . 
Pacific and the Fremont, Elkhorn & Missouri Valley rail- 
roads, and other projected enterprises at said city, the 
real property therein had greatly advanced in value, but 
of which plaintiff was ignorant, and of which Lansing was 
well acquainted; but that Lansing, for the purpose of de- 
frauding plaintiff, and with the intention of procuring 
plaintiff’s property for a price below its real value, con- 
cealed this knowledge from plaintiff. The prayer of the 
petition is, that the defendants be enjoined from transfer- 
ring or incumbering the property, and that the conveyance 
be set aside, and that defendant Lansing be directed to re- 
convey the property to plaintiff. 
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The answer of defendants denies the allegations of the 
petition, so far as any concealment or fraudulent purpose 
or act might be alleged ; admits the ownership of plaintiff 
in the property in question, prior to the 9th day of Sep- 
tember, 1885, and that defendant Lansing was employed 
by plaintiff to look after and take care of the plaintiff’s 
property, to collect rents, pay taxes, and also in trying to 
obtain offers of purchase for the real estate owned by 
plaintiff in and about Lincoln, and submitting them to 
plaintiff for his approval and action therein, and if the 
offers of purchase were accepted by plaintiff and the 
sale made, then defendant was paid by plaintiff a commis- 
sion for the finding of the purchaser, and not otherwise. 
With this exception, the agency of Lansing is denied. It 
is alleged that shortly prior to the ninth day of September, 
1885, defendant Lansing was directed by plaintiff to try 
to find a purchaser of the property in question for the sum 
of $3,000, the price fixed by plaintiff, and in pursuance of 
said order and direction, Lansing, from that time on until 
the date of the purchase, tried to find and obtain an offer 
of $3,000 for the property, and was unable to do so until 
the date mentioned. But that on said date he received an 
offer for said property, and submitted the same to plaintiff 
for his approval, and if satisfied the plaintiff was requested 
to approve the same and execute a deed therefor; that 
plaintiff had often visited the city of Lincoln, and was 
well advised of the true value of real estate, and that the 
price at which the property was sold was fair and reason- 
able; that at the time he received the offer and transmitted 
it to plaintiff, defendant Lansing had no intention what- 
ever of purchasing the property, but acted in good faith, 
. and it was not until he had been disappointed by Deffibaugh, 
in his failure to meet the first payment, that he, Lansing, 
procured Deffibaugh to make to him the deed to the prop- 
erty, and upon which he then furnished the money out of 
his own funds, 
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The reply consisted of a denial of the allegations of the 
answer. 

The cause was tried to the district court, the result of 
such trial being a decree in favor of defendant Lansing, 
and a dismissal of the plaintiff’s action. From this decree 
plaintiff appeals. : 

As we view the case, our decision must be based more 
upon an examination of the evidence submitted to the trial 
court, than upon questions of law. For the purposes of 
this case, we may assume that the relations existing between 
plaintiff and defendant were of such a confidential nature 
as to preclude the latter from dealing with the former with 
respect to the land in controversy, or purchasing the same 
from him, without acquainting him of the identity of the 
purchaser, and putting him in full possession of all of defend- 
ant’s own knowledge concerning the value of the land, the 
condition of the market, and such other facts as plaintiff 
was ignorant of affecting its value; for if defendant was 
the agent of plaintiff, for the purpose of selling his real 
estate, and by fraudulently concealing from plaintiff the 
condition of the market, or circumstances affecting the 
land which would make it appreciate rapidly in value, and 
for the purpose of carrying out his fraudulent scheme pro- 
cured the deed to be made to Deffibaugh, in order that he 
might more perfectly practice his fraud upon plaintiff, he 
could not hold the title thus obtained. But a material 
question involved in this inquiry is, was the purchase made 
by Lansing substantially for his own use, and did he pro- 
cure a conveyance from plaintiff to Deffibaugh as a device 
or means for obtaining a title, without the kuowledge of 
plaintiff, for the purpose of avoiding suspicion as to the 
real nature of the transaction? 

We have carefilly examined the testimony contained in 
the bill of exceptions, and cannot see that the finding of 
the district court in favor of defendant upon this question 
is unsupported by it, 
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It is alleged by plaintiff, and admitted by defendant, 
both by his answer and in his testimony, that Deffibaugh 
was a man. of little, if any, means, and was in the employ 
of defendant, and had been for a year anda half. But 
defendant testified that the sale was made to Deffibaugh in 
the utmost good faith, and that no suggestion had been 
at any time made by either of them, or by any one else, 
that the purchase should be for the benefit of defendant. 
It is shown that plaintiff had instructed defendant to sell 
the property for $3,000, one-half cash, the balance on time, 
secured by mortgage, and that defendant had sought and 
endeavored to sell the property at the price named. It is 
shown that on the 14th day of August, 1885, one Starr, 
who was also in the employ of defendant, submitted to 
plaintiff, through defendant, a proposition to purchase one- 
half of the block for $1,500, upon the same terms as to 
payment as asked by plaintiff in case of the sale of the 
whole block. On the 26th of August, plaintiff wrote de- 
fendant, declining to accept this offer, saying, “You ask 
if I would sell the west half of block nine, East Lincoln, 
for $1,500, $700 cash, year, eight per cent interest. I 
would not like to sell the best half in that way or for that 
price. I think I must have $3,000 for the whole of it, 
and as much cash as possible.” This offer was made pur- 
suant to an understanding with Mr. Talbot, that if Starr 
could purchase half of the block, he would take one-fourth 
and Mr. Talbot the other, making four lots each. This 
proposition being rejected by plaintiff, defendant sought to 
find a purchaser for the other half of the block, and by 
consolidating the two, dispose of the whole. He testifies 
that shortly before the 9th of September, or day of sale, 
he saw Deffibaugh conversing with a real estate agent upon 
the street, and ascertained from him that the agent was 
trying tosell him property in Lincoln, and that he thought 
of purchasing, as he expected some money from relatives 
in the East. Deffibaugh’s sister, at that time, had $200 in 
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the possession of defendant, which he knew could be used 
in making the purchase. He proposed to Deffibaugh that 
he purchase the other half of the block in question, went 
with him to see it, and Deffibaugh concluded to make the 
purchase. It was then agreed that the deed should be 
made to Deffibaugh, and he would in turn convey one-half 
of the property to Starr. The deed was forwarded to 
plaintiff for his signature, with a letter containing a state- 
ment of the sale to Deffibaugh. The sale was approved, 
the deed executed and forwarded to a bank in Lincoln for 
delivery upon the payment of the part of the purchase 
meney which was to be in cash, and the execution of the 
proper note and mortgage for the remamder. At the 
same time plaintiff telegraphed defendant that he desired 
to leave his home in a few days for a time, and urging 
that the matter be closed up at once, so that he might 
receive the money and papers before going. About the 
14th of September, 1885, defendant was notified that the 
deed had been received by the bank. He then informed 
Deffibaugh of the fact, but Deffibaugh had not yet received 
his money, and could not make the payment. Defendant 
then stated to Deffibaugh that he would advance the 
money for him, and Deffibaugh could convey the land to | 
him, defendant, and after he received his money and made 
the payment defendant would reconvey to Deffibaugh. 
About this time a difficulty arose between Deffibaugh and 
Starr as to the manner of conveying the property to Starr, 
both Starr and. Talbot desiring to own their part of the 
block in severalty, while neither Deffibaugh nor defendant 
desired a division. Talbot had made his check in favor 
of Starr for the money which was to be furnished by him, 
which check had been delivered and held by Starr. But 
upon their failing to agree as to the division of the prop- 
erty, the check was afterwards returned to Talbot and «e- 
stroyed, and both Talbot and Starr declined to proceed 
further with the trade. Deffibaugh failed to receive suf: 
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ficient money to make his payment, and the title continued 
to remain in defendant. If this was true, we fail to see 
any want of good faith on the part of defendant. If, as 
he says, he had no design or purpose of procuring the title 
himself, and had no knowledge that those who had agreed 
to purchase would fail to carry out their contract, until 
after the deed had been received in Lincoln, and after he 
had been notified, both by telegraph and by letter from 
plaintiff, to push the sale to a completion as rapidly as 
possible, and after he had agreed to and had advanced the 
money for Deftibaugh, upon the supposition that Deffi- 
baugh would still be able to carry out his contract, that 
upon Deffibaugh’s subsequent failure he had accepted the 
title from him, and assumed the payment of the mortgage 
to mature one year from the date of purchase, we are unable 
to say that the district court erred in finding that the sale 
to Deffibaugh by defendant was bona fide, and that the 
purchase or taking of the title was in good faith. 

It is insisted that, about the time of this purchase, the 
Missouri Pacific Railroad Company and the Fremont, Elk- 
horn and Missouri Valley Railroad Company had decided 
to build their roads into the city of Lincoln, and that a 
general and rapid appreciation of values of real estate 
was the result; and that on the 9th day of September, 
1885, the date of the transmittal of the deed to plaintiff 
for his sigvature, the street railvay company had deter- 
mined. to construct a line of its road eastward on O street 
to 27th, terminating near the property in question, which 
would also add to its value, and that these facts were not 
communicated to plaintiff by defendant. 

We presume that this could make no difference, if the 
sale was actually made to Deffibaugh in good faith by 
defendant. But,if made for the purpose of procuring the ° 
title on the part of defendant, they would be important. 
As to the construction of the street railway, defendant tes- 
tifies that, at the time of sending the deed to plaintiff for 
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his signature, and during all the time of his negotiation 
of the sale to Deffibaugh and Starr, he had no knowledge 
whatever of the purpose of the street railway company to 
construct its road on O street, and there is no testimony to 
show that he did. As to the construction of the other 
roads referred to, it does not very definitely appear what 
advancement had been made, but of this plaintiff was not. 
entirely ignorant; for in a letter of May 13, 1885, defend- 
ant wrote him saying that the railroad project was talked 
of, but nothing definite had been done; so that, upon the 
face of this record, we cannot see that any important facts 
of which defendant had knowledge, and pene had not, 
were concealed by defendant. 

The deed forwarded to plaintiff, by deteidant for exe- 
cution, was written so as to convey “unto Samuel W. Def- 
fibaugh, of the county of Bedford, and state of Pennsyl- 
vania,” the property in question. ‘This, it is insisted, was 
so written for the purpose of deceiving plaintiff as to who 
the real purchaser was, and since it is admitted that Deffi- 
baugh was in the employ of defendant, and that defendant 
well knew he resided in Lincoln, this fact, unexplained, 
would tend to show an improper motive on the part of 
defendant. But upon this point defendant testified that 
the deed was not in his handwriting, but in that of Mr. 
Starr; that Starr was a clerk in defendant’s office, and 
drew deeds and other instruments for defendant; that 
defendant wrote the letter and instructed Starr to prepare 
the deed conveying the land to Deffibaugh, which Starr 
did, placing it with the letter and forwarding it to the 
plaintiff; but that the deed was never seen by defendant 
until after its return to Lincoln, executed by plaintiff; 
that he had no knowledge of the recital referred to, and 
. that it was not made upon any suggestion or intimation on 
his part. 

It is contended that the property was of much greater 
value than the amount for which it was sold, and of which 
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fact defendant had full knowledge. Upon this part of the 
case there were a number of witnesses examined. On the 
part of plaintiff, Mr. Horn and Mr. Tuttle testified that 
the property was worth about $8,000; Mr. McMurtry 
from $4,800 to $6,400; Mr. Hoxie, $7,200. On the part 
of defendant, Mr. Tucker testified that the property was 
worth $3,000, Mr. Atkin, $3,200; Mr. Hooper, from 
‘$3,100 to $3,200; Mr. Andrus, from $2,500 to $3,500 ; 
Mr. Tibbetts, $3,200; Mr. Brace, $3,200. Upon this 
question there seems to have been a sharp conflict, the pre- 
ponderance of testimony being rather in favor of defend- 
ant. It is shown by Mr. Andrus that on the last of 
August, or the first of September, defendant offered “him 
the property for $3,000, and by Mr. Tibbetts that about 
the first of September Mr. McManigal offered it to him 
for $3,000, both parties declining to purchase. These 
questions of fact were all submitted to the trial court, 
and its findings thereon, by the uniform decisions of this 
_ court, are entitled to the same consideration as the verdict 
of a jury would be, under like circumstances. We are not 
only not prepared to say that the decision is unsupported 
by the evidence, but are impressed with the belief that it 
is amply supported thereby. It is quite true that about 
the time of this transfer, or prior thereto, that real estate 
in the city of Lincoln had increased in value at a very 
rapid rate, and that since this purchase the property has 
been of much greater value than was realized by plaintiff, 
but that fact will not be sufficient: to avoid the sale, if made 
to Deffibaugh by defendant, in good faith. Neither would 
it affect the rights of defendant, if, after the transfer, he, 
by a contract with Deffibaugh, became the owner. 

We therefore think the judgment and decree of the dis- 
trict court must be affirmed, which is done. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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WitiiamM Back, PLAINTIFF IN ERROR, V. HENRY 
Stein, OVERSEER OF Roap Dzisrricr No. 5, 
DEFENDANT IN ERROR. 


Roads: ESTABLISHMENT: OPENING. Under section 31 of chapter 
78 of the statutes, providing for the establishment of roads, 
Held, That a party having due notice, under said statute, of the 
establishment of a public road over his premises, and having 
neglected, within the time provided, to remove his fences, the 
enforcement of penalty and costs for such neglect is not an 
abridgement of his rights under sections 3 and 15 of article I. of 
the constitution of this state, and he is not thereby deprived of 
his property without due process of law. 


Error to the district court for Hayes county. Tried 
below before Gasuxy, J. 


E. W. Metcalfe and J. N. Lucas, for plaintiff in error. 
J. Byron Jennings, for defendant in error. 
Coss, J. 


This cause was brought on a petition in error to review 
the judgment of the district court of Hayes county against 
the plaintiff in error for $72 penalty and $29.70 costs, on 
the following petition : 

“That on October 6, 1885, the county board of said 
county established a public road which passed through and 
on the following enclosed land, not planted or sowed with 
crops: The N. E. 4, Sec. 22, Tp. 5, R. 32 west; that on 
November 14, 1885, C. S. Boyd, the duly appointed ‘and 
qualified overseer of said road district, through and in 
which said road so established passes through and on said 
land, gave the plaintiff in error herein, who was the owner 
and occupant of said land, notice in writing to remove his 
fence from the line of said road within sixty days; that 


° 
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the plaintiff in error permitted his fence to remain on the 
line of said road for seventy-two days after the expiration 
of said sixty days’ time allowed by law to remove the 
same.” ; 

To this complaint the defendant below appeared and 
answered by a general denial of all allegations, and this 
issue, on the testimony, was submitted to the court May 
19, 1886, and judgment was rendered for the plaintiff be- 
low, as such road overseer, for the use and benefit of the 
school fund, the sum of $72, and costs of suit. No bill of 
exceptions accompanied the record, nor was any taken on 
the trial in the court below. It is not apparent what tes- 
timony was given to the trial court, but it is to be pre- 
sumed that the weight of evidence, if not all the evidence 
on the issue, was with the judgment plaintiff. 

The plaintiff in error assigns in his petition for causes 
of review: 

I. That the judgment is contrary to law. 

II. That the judgment is not sustained by the evidence. 

III. That the judgment is not sustained by sufficient 
evidence. 

As to the first objection, section 31 of chapter 78, title 
Roads, Compiled Stat., 1887, provides that, “ Whenever 
a-public road is ordered to be established or altered, ac- 
cording to the provisions of this chapter, which road shall 
pass through or on inclosed land not planted or sowed 
with crops, the road overseer shall give the owner or oc- 
cupant of such land sixty days’ notice in writing to remove 
his fences. If such owner or occupant does not remove 
his fences within sixty days after such notice, the overseer 
shall cause the same to be removed and the road opened 
and worked ; and such owner shall forfeit the sum of one 
dollar for every day he shall permit his fence to remain 
after the expiration of said sixty days, and shall pay all 
necessary cost of removal, to be collected by said overseer 
before any justice of the peace having jurisdiction, for the 
use and benefit of the school fund.” 
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The cause came up to the district court by appeal, and 
was submitted by agreement in writing to be tried to the 
court without the intervention of a jury. It was therefore 
brought, as appears of record, in strict compliance with 
the statute, and judgment was rendered in strict conform- 
ity thereto. The first objection is therefore overruled. 

As to the second and third objections, there is nothing 
of record, and nothing within view of the court, upon 
which to predicate the want of evidence or to illustrate the 
waut of sufficient evidence to fully sustain and justify the 
judgment of the court. 

Counsel for plaintiff, in their brief of points for con- 

sideration, claim that the statute on which judgment was 
rendered is “entirely arbitrary ” and in conflict with cer- 
tain inalienable rights of plaintiff secured by sections 1, 3, 
and 15, of article I. of the Constitution of this state—that 
he shall not be deprived of property without due process 
of law, and that the penalty shall be proportioned to the 
offense. 
’ It is not thought that these guarantees have been vio- 
lated in this instance; but, if otherwise, sufficient evidence 
of the fact should have been brought to the trial court be- 
low, or made apparent in proper form to be reviewed. The 
judiciary of the trial courts of this state, learned and con- 
scientious as the judges are, has had the power and will to 
successfully avert the serious shocks and accidents which 
may have been directed against those inalienable privileges 
of the citizen secured by the bill of rights. 

The salient features of the present statute of public roads 
had been in force for more than ten years prior to this suit, 
and had been conformed to by the public. It provides 
notice to the citizen of the proposed construction, an in- 
quest of damages to property, payment therefor, hearing 
and redress of a county board, and appeal thence to the 
district court. None of these were denied the plaintiff, 
but he availed himself of all. He was not, therefore, de- 
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prived of property without due process of law. He was 
charged with the public expense imposed by statute, of re- 
moving private property from the highway after sixty 
days’ notice and refusal to comply with the law. He was 
charged with the statutory penalty of this refusal, which 
he voluntarily took upon himself, and therefore does not 
seem to have the best argument of the case or any lawful 
cause of complaint. 
The judgment below is affirmed. 


JUDGMENT AFFIRMED, 


TueE other judges concur. 


FRANK HANKS, PLAINTIFF IN ERROR, v. HENRY STEIN, 
OVERSEER OF Roapv District No. 5, DEFENDANT. 


Error to the district court for Hayes county. Tried 
below before Gasuin, J. ; 


Same counsel as in preceding case. 
Coss, J. 


This cause was brought on petition in error from the 
judgment of the district court of Hayes county in favor of 
the defendant in error for the use and benefit of the school 
fund for $63 penalty and $25.55 costs, under section 31, 
chapter 78 of the statutes, entitled “Roads.” - 

There was a stipulation of the parties, July 7, 1887, 
that this case be submitted to the court upon the same is- 
sues raised in the case of Black v. Stein, and that the court 
render the same decision as in the foregoing case. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
2 


306 SUPREME COURT OF NEBRASKA, 


- Segear y. Segear. 


JoHN SEGEAR, PLAINTIFF IN ERROR, V. LILLIE SEGEAR, 
DEFENDANT IN ERROR. 


1. Divorceand Alimony. The provisions of section 4, chapter - 
25, Compiled Statutes, providing for the payment of alimony, 
afford a just and reasonable remedy, and, except in extraordi- 
nary cases, none other will be resorted to for the enforcement of 
judgments or orders in cases of alimony or maintenance. 


Tn an action for divorce by the wife, on grounds of ex- 
treme cruelty and gross neglect of support, the judgment of the 
district court will be affirmed where there is sufficient evidence 
to support it. 


Error to the district court for Holt county. Tried be- 
low before TIFFANY, J. 


Uttley & Small, for plaintiff in error, cited: 6 Waite’s 
Practice, 1389. U. 8. v. Hudson, 7 Cranch, 32. Yates v. 
People, 6 Johns., 337. Newhouse v. Newhouse, 12 Pre. 
Rep., 422. Const., Sec. 20, Art. I. State v. Jaynes, \9 
Neb., 697. 


No appearance for defendant in error, 
Coss, J. 


This action was brought by the wife against the husband, 
before the district court of Holt county, under the provis- 
ions of Chap. 25, Comp. Statutes, for divorce and alimony, 
on the grounds of extreme cruelty and gross neglect of 
support. 

The petition claimed alimony out of the husband’s own- 
ership of neat cattle valued at $185, and of his pre-emp- 
tion and timber culture rights, under laws of the United 
States, in two separate quarter sections of public land, un- 
der improvement, valued at $800, his titl: to which were 
inchoate, and in elements merely. 
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The defendant appeared and answered, denying the ma- 
terial allegations, and denying the ownership of personal 
property. Testimony was taken and preserved of record, 

On September 30, 1884, on the hearing of the petition, 
answer, and testimony, it was ordered by the court, “that 
a separation between the parties from bed and board only 
be had, until the further order of the court; that the de- 
fendant pay the sum of $25, monthly, commencing October 
15, 1884, for the maintenance of the plaintiff, until the 
further order, of the court, and pay $25 counsel fees to 
plaintiff ’s attorney, to which the defendant excepted.” 

On May 20, 1885, the defendant, having failed to com- 
ply with the order of the court, providing alimony and 
counsel fees, was cited to appear forthwith and show cause 
why he should not be dealt with for contempt, in answer 
to which the defendant appeared, purged himself of con- 
tempt, and alleged that he had no property or other means 
to-comply with the order of the court. 

Subsequently, on May 22, 1885, on final hearing, both 
parties were further examined before the court, the peti- 
tioner maintaining, and the defendant denying, his posses- 
sion of property, or his ability to pay thesums of alimony 
and counsel fees. Divorce absolute of the parties was there- 
upon decreed, with costs against the defendant. 

On the following day of the term, May 23, 1885, on 
motion, and it appearing that the defendant had continu- 
ally neglected to pay the allowance of alimony, amounting 
to $225, the court ordered that he be committed to the jail 
of Holt county, until he pay or satisfactorily secure the pay- 
ment of that sum and the costs, on which judgment was 
issued the capias ad satisfaciendum of the court, and the de- 
fendant committed under it. The defendant’s motion, pari 
passu, to vacate the order of commitment, or to be let to 
bail pending an application to review the judgment and 
proceedings to the supreme court, was overruled and excep- 
tions taken. 
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The cause is brought to this court by the defendant, who 
assigns the following errors: 

1st. That the court had not jurisdiction to commit to 
jail for failure to pay the judgment for alimony. 

2d. That the action for contempt is not within the pro- 
visions of the statute in such cases. 

3d. That the court erred in finding the facts sufficient 
to warrant alimony. 

Other assignments of error are made, not now regarded 
important or material to be considered in the adjudication 
of the case. 

Section 4a of chapter 25 of Compiled Statutes, title, 
Divorce and Alimony, provides that: ‘AI judgments and 
orders for payment of alimony or of maintenance in actions 
of divorce or maintenance shall be liens upon property in 
like manner as in other actions, and may in the same man- 
ner be enforced and collected by execution and proceedings 
in aid thereof, or other action or process as other judg- 
ments.” 

The provisions of this section establish the character of 
an order for the payment of alimony with that of a judg- 
ment at law, and limits the enforcement and collection to 
the same means. It is not in the nature of tort, and in the 
absence of fraud, by the defendant, he could not be subjected 
to amore summary method of collection than that of levy 
and sale of property as upon executions at lav. The com- 
mitment, therefore, for contempt, under the provisions of title 
20, section 669 of the civil code, to enforce the judgment for 
alimony, was not a lawful remedy, nor was the non-pay- 
ment of the judgment, by the defendant, that “willful dis- 
obedience of, or resistance willfully offered to, the lawful 
process or order of the court,” contemplated by the statute. 
All proceedings therein, enforced by the district court 
against the defendant, are voidable, and will be sct aside. 

Of the remaining question, as to the sufficiency of the 
facts to warrant the judgment of alimony, it is observed 
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that the controversy was pending for nine months in the 
court below; that the testimony was formally taken and 
considered, and though conflicting as to the domestic merits 
and family contentions of the parties, was without doubt 
carefully weighed by the court and the judgment established 
on sufficient grounds. 

It was held, in 1878, by this court, in Caliahan v. Calla- 
han, 7 Neb., 38, that on appeal, where no question of 
law is involved, the testimony conflicting and pretty evenly 
balanced, the judgment of the court will not be disturbed. 
Both the premises and conclusions of this precedent apply 
in this instance. The judgment of the district court upon 
this part of the case is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Strate oF NEBRASKA, PLAINTIFF IN ERROR, Vv. LEW 
HoUcKINS, DEFENDANT IN ERROR. 


Criminal Law: EVIDENCE: GooD CHARACTER. Where on the 
trial of a person accused of crime he introduces witnesses to 
prove his good character, the state may introduce witnesses in 
rebuttal], although their names are not endorsed on the informa- 
tion. In such case the question of character is collateral to the 
main issue, and being raised by the defendant the state may 
call witnesses in rebuttal. 


Exceptions filed by county attorney of Douglas 
county. Tried below before Grorr, J. 


_E. W. Simeral, for the state, cited: 1 Bishop’s Crim. 
Proc., 1112-1119. State v. Rivers, 27 N. W. Rep., 781. 
State v. Parish, 22 Towa, 284. 
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William F. Gurley, contra, cited: Stevens v. State, 19 
Neb., 648. Parks v. State, 20 Neb., 515. 
By THE Court. ; 

In a criminal prosecution the defendant called a number 
of witnesses to prove his good character. The county at- 
torney thereupon offered to produce witnesses whose names 
were not on the information to rebut the testimony of the 
defendant’s witnesses on the question of his character. 
This motion was overruled, and to determine the law re- 
lating to the matter the county attorney obtained leave and 
has filed a petition in error in this court. 

The question turns upon the construction to be placed 
upon section 579 of the criminal code, which is as follows: 
“ All informations shall be filed during term, in the court 
having jurisdiction of the offense specified therein, by the 
prosecuting attorney of the proper county as informant; 
he shall subscribe his name thereto, and indorse thereon 
the names of the witnesses known to him at the time of 
filing of the same; and at such time before the trial of any 
case as the court may, by rule or otherwise, prescribe, he 
shall endorse thereon the names of such other witnesses as 
shall then be known to him.” : 

In Stevens v. State, 19 Neb., 648, and Parks v, State, 20 
Neb., 515, it was held that witnesses called on the part of 
the state, whose names were not endorsed on the informa- 
tion, would not be permitted to testify ; and we adhere to 
those decisions. The reason for this rule is very clearly . 
stated by Judge Copp, in Parks v. State, where, in speak- 
ing of the law providing for prosecutions by information, 
he says: “It is an innovation which had often been sug- 
gested before it was adopted. With its undoubted advan- 
tages, it has been objected to as placing too much power 
in the hands of the prosecutor. Probably foreseeing 
this objection, the framers of the law sought to throw 
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around the rights of the accused, under this method of 
prosecution, every reasonable protection. Under the sys- 
tem of prosecution by indictment, the grand jury was, in 
a sense, the accuser of every person brought to trial for 
acrime. So here, where the services of a grand jury are 
dispensed with, while the responsibility of the prosecution 
rests in some sense upon the shoulders of the prosecuting 
attorney, there is certainly some reason why there should 
be open to the accused some source of information as to the 
’ identity of the persons upon whose oath his conviction and 
punishment is about to be claimed at the bar of justice.” 
The state cannot, in the first instance, attack the charac- . 
ter of a party charged with crime, the presumption being 
that such party is of good character. Where, however, 
the accused puts his character in issue by calling witnesses 
to prove that his general reputation is good, the state may 
call witnesses to disprove that fact, without the names of 
such witnesses being endorsed on the information, The 
reason is, the question of character is collateral to the main 
issue, and is raised by the accused. Briefly stated, the 
rule is, that when the presumption of the good character 
of a party accused of crime has been overcome by prima 
facie evidence of guilt, he may introduce witnesses to show 
his good character.- Dupree v. State, 33 Ala., 380. State 
v. Wells, Coxe, 424. State v. Rivers, 27 N. W. R., 781. 
When a person accused of a crime has introduced evidence 
tending to show his good character, the state may intro- 
duce witnesses in rebuttal, although their names are not 
endorsed on the information. McDaniel v. State, 8 Sm. 
and M., 401. Carter v. Commonwealth, 2 Va. Cas., 169. 
Reg. v. Rowton, Leigh & C., 520; S.C., 10 Cox C.C., 25: 
Young v. Commonwealth, 6 Bush, 312. The court there- 
fure erred in excluding the witnesses. 


JUDGMENT ACCORDINGLY. 
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Tae PHa@nix Insurance Company oF BROOKLYN, 
New York, PLAINTIFF IN ERROR, V. THE City 
OF OMAHA, DEFENDANT IN ERROR. 


1, Taxes: INSURANCE PREMIUMS. The gross premiums re- 
ceived by every insurance company, other than mutual com- 
panies without capital stock within this state, during the year 
previous to the year of listing in the county where the agent 
conducts the business, Held, To be assessable and taxable as 
personal property in the hands of such agent. 


CITIES OF FIRST CLAss. The words, “ per- 
sonal property taxable according to the laws of this state,” as 
the same occur in section twenty-five of chapter thirteen of 
the Compiled Statutes of 1885, entitled ‘‘ Cities of the first 
class,’ Held, To be used in the sense of ‘‘taxables’’ or “sub- 
jects of taxation,’’ and to embrace all subjects of taxation nnder 
the laws of the state other than real estate, which is therein 
specially named. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. . 


W. 8. Shoemaker, for plaintiff in error, cited: Lott v. 
Ross, 88 Ala., 156. Mayor v. Hartridge, 8 Ga., 23. 
Warring v. Savannah, 60 Ga., 99. Dubuque v. North- 
western Ins. Co.,29 Iowa, 9. People v. Thurber, 13 IIL, 
554. North America Ins. Co. v. Com., 87 Penn. State 
173. Glasgow v. Rowse, 43 Mo., 479. Ins. Co. v. Com., 
133 Mass., 162. 


.John L. Webster, for defendant in error, cited: State 
vw. R. R. Co., 45 Md., 361. Cons, Sec. 1, Art. IX. 
Paul v. Virginia, 8 Wall.,168. Telegraph Co. v. Lieb, 
76 IIL,172. Leavenworth v. Booth, 15 Kan., 627. Peo- 
ple v. Davenport, 91 N. Y.,574. People v. Commissioners, 
76 N. Y., 73. Worth». R. RB. Co., 89 N. C., 291. 
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Coss, J. 


This. action was brought in the district court of Douglas 
county by the Phenix Insurance Company of Brooklyn, 
New York, against the city of Omaha, for the recovery of 
certain taxes paid by the plaintiff to the defendant under 
protest. 

The cause was submitted to the district court upon an 
agreed statement of facts, and tried to the court, without, 
the intervention of a jury. The court found on the 
issues joined for the,defendant, and rendered judgment in 
its favor. 

There was no motion for a new trial, and the cause is 
brought to this court by petition in error; the following 
errors being assigned : 

1. The court erred in finding for the defendant. 

2. The finding is not sustained by the agreed statement 
of facts. 

3. The court erred in giving judgment for the 
defendant. 

4, The finding and judgment are contrary to the law. 


Counsel for defendant in error makes two points against 
the proceedings of the plaintiff in error, not reaching the 
merits of the controversy : 


1. That the case having been brought to this court 
upon a printed abstract, without filing any transcript or 
bill of exceptions, and in attempted conformity to a rule 
of this court, but in violation of such rule, in that there 
was not filed therewith “a transcript of the final judgment, 
decree, or order sought to be reversed,” or “the name of 
the judge who tried the cause in the court below.”” Upon 
an examination of the record I find it not to be open to this 
objection. The petition in error is accompanied by a cer- 
tified copy of a journal entry in the district court, embrac- 
ing the judgment sought to be reversed and containing also 
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the name of the judge who rendered it. I think the rule 
referred to was sufficiently complied with. 

2. The second point made by the brief of counsel for 
the defendant in error is, that plaintiff in error cannot ob- 
tain a review of the judgment of the court below, for the 
reason that there was no motion in said court for a new 
trial. 

The cases cited by counsel only go to the extent that 
whicre the errors assigned relate to the proceedings of the 
trial court, a motion for a new trial is necessary, and do 
not relate.to cases where the errors relate only to the judg- 
ment itself; neither does the reason of the rule extend to 
such cases, and it has been the constant practice of this 
court to look into alleged errors in judgments where the 
cause has been tried to the court without a jury, and where 
there has been no motion for a new trial. But in all such 
cases the consideration of this court has been directed only 
to alleged érrors in the judgment per se. See Cruts v. 
Wray, 19 Neb., 582, cited by counsel for defendant in error. 

We are all of the opinion that there was no necessity for 
a motion for a new trial in the court below for the purpose 
of presenting the alleged errors, as contained in the petition 
in error, to this court for review. 

The errors assigned aré all directed to the judgment, and 
will be considered together. 

The following is the agreed statement of facts upon which 
the cause was submitted to the district court: 


“ AGREED STATEMENT OF FACTS. 

“Tt is stipulated and agreed by and between the parties 
and attorneys hereto, that this cause shall be heard by the 
court upon the following state of facts, that is to say: 

“1. That the plaintiff is a private corporation, duly 
organized under the laws of the state of New York, for 
the purpose of carrying on the business of fire insurauce. 
That it is doing a business in the state of Nebraska by 
virtue of a full compliance with all the laws thereof reg- 
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ulating the right of foreign fire insurance companies to do 
business in said state, and has been doing such business 
for several years last past, through its local agents in the 
city of Omaha, Douglas county. 

“2, That the city of Omaha is a municipal corporation, 
acting under the general incorporation laws of thé state 
governing cities of the first class, 

“3. That under and by virtue of section 38 of chapter 
77 of the Compiled Statutes of Nebraska, entitled “‘ Reve- 
nues,” the local agents of plaintiff at the said city of 
Omaha, in the year 1885, between the first day of April 
and the first day of June, same year, at the instance and 
request of the proper precinct assessor of Douglas county, 
returned for state and county taxation a list of the gross 
amount of premiums received at such local agency during 
the year 1884. That the said list of gross premiums so 
returned was duly transcribed and extended on the tax list 
of said county, by the county clerk, together with the 
amount of state and county taxes levied thereon, which 
the plaintiff promptly paid. 

“4, That the precinct assessors of Douglas county, in 
making the returns of the gross amount of premiums re- 
ceived by insurance companies having local agencies in 
the city of Omaha, use separate and distinct lists, which 
are provided by the county especially for that purpose. 

“5, That the city clerk of the city of Omaha, in the 
year 1885, entered on the city assessment roll for that year 
for municipal taxation, the gross amount of premiums so 
received and returned to the county precinct assessor, and 
entered for taxation on the county tax list, as aforesaid. 

“6, That taxes for municipal purposes for the year 
1885 were levied by the city of Omaha on the gross amount 
of said premiums so entered on the city assessment roll by 
the city clerk, as aforesaid. 

“7, That during the years 1884 aad 1885 taxes were 
levied and collected within the corporate limits of the city 
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of Omaha on a returned and assessed valuation of about 
one-third of the true and real value of real and personal 
property. 

“8, That plaintiff’s local agents make monthly returns 
on the Jast day in each and every month, and forward 
all premiums received for plaintiff, less the commissions 
retained for effecting the insurance risks, to the general 
western managing agent, at Chicago, I]]., who in turn 
forwards to the head office of plaintiff at Brooklyn, New 
York, and that plaintiff’s local agents made such monthly 
returns during the years 1884 and 1885. 

“9, That all other home and foreign insurance com- 
panies doing business in the city of Omaha are subjected 
to like taxation for municipal purposes, in the same manner 
as plaintiff is taxed. 

“10, That on the 29th day of December, 1885, plaintiff, 
paid to the city treasurer of Omaha, under protest, the 
taxes so levied by the city of Omaha, as aforesaid, amount- 
ing to $278.23, and on the 18th day of January, 1886, 
plaintiff served the proper written demand on the said city 
treasurer, addressed'to the city of Omaha, and to Truman 
Buck, its city treasurer, demanding the return and re-pay- 
ment of said taxes to plaintiff on the ground and for the 
reason that the city, under its charter and the constitution 
of the state, has no authority whatever to levy and collect 
said taxes. 

“11. hat defendant has failed and refused to refund - 
or return to plaintiff said taxes, or any part thereof. 

“12. That at the time of the enactment of said section 
38, there were no home insurance companies then doing 
business in the state of Nebraska. 

“13. That said plaintiff was not subjected to any other 
levy or required to pay any other tax than as hereinbefore 
stated. 

“14, That said plaintiff has capital stock and is not 
doing business as a mutual company. 
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“15. That the tax so levied is uniform as to the class 
upon which it operates.” 

And at the May term, 1886, of said court, and on the 
23d day of July, 1886, there was a trial to the court, on 

‘the pleadings and agreed facts, no other evidence having 
been introduced on the trial; and on the 8th day of Jan- 
uary, 1887, at aregular term of the court, judgment for 
costs was given for the defendant, to which exceptions were 
duly taken at the time. 

Section thirty-eight of the revenue act (chapter 77), as 
it stood before the amendment of 1887, provided that, 
‘“‘EHach.and every insurance company transacting business 
in this state shall be taxed upon the gross amount of pre- 
miums received within the state during the year previous 
to the year of listing in the county where the agent con- 
ducts the business, and the agent shall render the list and 
be personally liable for the tax; and if he refuses to ren- 
der the list, or to make affidavit that the same is correct 
to the best of his knowledge and belief, the amount may 
be assessed according to the best knowledge and discretion 
of the assessor. Insurance companies shall be subject to no 
other taxation under the laws of this state, except taxes on 
real estate, and the fees imposed by the chapter on insur- 
ance. But the provisions of this section shall not apply to 
companies having no capital stock, and doing business ex- 
clusively as mutual companies.” . 

The legislature has thus declared the premiums received 
by insurance companies doing business in this state, other 
than mutual companies without capital stock, to be subject 
to taxation in the hands of the agent. It is the law and 
policy of the state to make yearly assessment and collection 
of taxes. The amount of the premiums received by any 
insurance company, for any one year, can only be known 
after the expiration of such year ; accordingly, for the pur- 
pose of such taxation, the law adopts the year terminating 
at the date of the annual assessment of property for. gen- 
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eral taxation, and.charges the agent with the duty of mak- 
ing a true list of such premiums for such year, and of re- 
turning it, properly verified, to the assessor ; and also of re- 
taining in his possession, at his peril, a sufficient amount 
of such premiums to pay the taxes on the value of the pre- 
miunis so listed and returned by him. It is stated in the 
agreed statement of facts that, at the date of the enactment 
of the above statute, there were no home or domestic in- 
surance companies doing business in the state. It is there- 
fore assumed that. these provisions were made expressly to 
apply. to foreign companies, doing business in this state, like 
the plaintiff in error. It will also be assumed that a for- 
eign company coming to this state to do business, does so 
in view of the publie law of the state, and that all of its 
transactions with its agents, and others, will be made with 
regard to such laws. The law makes these premiums tax- 
able in. the hands of the agent, it charges him with the 
payment of the taxes.thereon, and takes no further account 
of,them. If it be true in the case at bar, that the company, 
plaintiff in error, had removed the money value of the pre- 
miums out of the state at the time of the assessment, that 
was a circumstance of which no taxing officer of the state 
could take cognizance, or of which, in a proceeding at law, 
can such company take any advantage. 

I do not understand the plaintiff in error to raise a ques- 
tion as to the constitutionality of the revenue law (chapter 
77.0f the Compiled Statutes) as a whole, or of any section 
or-provision of it. Its contention is, that the earned pre- 
miums of insurance companies of the class to which it be- 
longs are not among the subjects of taxation within its 
provisions ; and secondly, if they are classed among the 
subjects of taxation by state and county authority, yet, that 
cities have not been vested with authority to tax them for 
municipal purposes. In addition to what has been said, 
in construing section thirty-eight of chapter 77, it may be 
proper to say that the whole of said chapter must be con- 
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strued together; and while it may be true, as contended for 
in the brief, that the premiums of insurance companies do 
not fall within the general enumeration of taxable property 
contained in the first section of the act, it by no means fol- 
lows that the specific provisions of section thirty-eight may 
be rejected ; but, on the contrary, if there bea conflict between 
the two sections, upon well-known principles of construc- 
tion, the language of the one which treats only of the sub- 
ject generally will yield to that. of the one which treats 
specifically of the matter in controversy. But really there 
is no conflict between the two sections. Let us examine 
the language of the first section: ‘The property named 
in this section shall be assessed and taxed, except so much 
thereof as may be in this chapter exempted: first. All 
real and personal property in this state. Second. All 
moneys, credits, bonds or stocks, and other investments, 
the shares of stock of incorporated companies and associa- 
tions, and all other personal property, including property 
in transitu to or from this state, used, held, owned, or con- 
trolled by persons residing in this state. Third. The 
shares of capital stock of banks and banking companies 
doing business in this state. Fourth. The capital stock 
of companies and associations incorporated under the laws 
of this state.” 

Bearing in mind that this section consists of general 
terms only, there is little or no difficulty in conceiving 
that either one of several of the terms used may, in their 
breadth, cover the earned premiums of insurance companies 
in the hands of local agents; for instance, “property in 
transitu, to or from this state, used, held, owned, or con- 
trolled by persons residing in this state;” also, “ other in- 
vestments” as well as “all * * personal property,” are 
words which seem to justify the conclusion as above, that 
by the provisions of section thirty-eight the legislature has 
recognized the premiums under consideration, in the hands 
of local agents, as property, for the purposes of taxation. 
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Having thus reached the conclusion that, under the 
provisions of the statute, the premiums of insurance 
companies which have come into the hands of local agents, 
during the year next before the time of making the annual 
assessment, are assessable as property in the hands of such 
local agents, I come to the consideration of the second point, 
to-wit: Has the state vested cities of the first class (as the 
law applicable to such cities stood prior to the legislation 
of 1887) with the power and authority to tax such premi- 
ums for corporate purposes? , 

Section 25 of chapter 13 of the Compiled Statutes of 
1885, entitled “Cities of the first class,” provides that, 
“The mayor and council shall have power to levy and col- 
lect taxes for general purposes, not exceeding twelve mills 
on the dollar valuation in any one year, on all the real 
estate and personal property within the corporate limits of 
the city taxable according to the laws of this state; the 
valuation of such property to be taken from the assess- 
ment roll of the proper county, and it shall be the duty of 
the county clerk to permit the city clerk to make out from 
the assessment rolls of the county an assessment roll for 
the city of all property liable to taxation as above speci- 
fied.” 

We have seen, while the first branch of the question was 
under consideration, that the thirty-eighth section of the 
revenue act regards premiums as property in the hands of 
the local agent, and prescribes the method of placing the 
same, and the amount or the value thereof, upori the assess- 
ment roll of the county for the purpose of taxation. The 
section of chapter thirteen above quoted confers upon the 
mayor and council of cities of the first class the power to 
tax, within the limits specified, for general purposes, all of 
the real and personal property within the corporate limits 
of the city taxable according to the laws of the state, and 
provides that the valuation of such property be taken from 
the assessment roll of the proper county. The two sections 
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of the statutes above quoted, although contained in differ- 
ent chapters, are in pari materia, and so must be construed 
together. Construing them together, I conceive the con- 
clusion to be irresistible, that the power of the city author- 
ities is ample to tax for general corporate purposes, within 
the prescribed limits, all property or subjects of taxation: 
recognized as such, and provided to be placed on the 
assessment rolls for taxation by state and county authority. 
The case of Lott v. Ross & Co., 38 Ala., 156, cited and 
relied on by counsel for plaintiff, arose upon the construc-: 
tion of an act of the legislature “for the improvement of. 
the harbor of Mobile.” By its provisions it was made the 
duty of the “president and commissioners of revenue of 
the county of Mobile to cause to be assessed and collected. 
from the county of Mobile, for a term not exceeding ten 
years, an annual tax, not exceeding twenty cents upon each 
hundred dollars of taxable property within said county,” 
ete. The code of that state provided that, “there shall be 
assessed on the gross amount of sales, in or during such 
tax year, of merchandise, fruit, or confectionery, or any 
article or commodity not herein specially taxed, made by 
any person engaged in selling; on each hundred dollars 
and at the rate of twenty cents.” Lott was the tax col- 
lector of Mobile county. Ross & Co. were wholesale and 
retail grocers, from whom he was proceeding to collect a 
special tax of twenty cents on each hundred dollars of their 
sales during the past year, under the act above in part 
quoted, in addition to the tax assessed by the code. The 
cause came before the supreme court upon appeal from an 
injunction restraining such collection. The court, in the 
opinion, draw a distinction between “taxable property,” 
and “subjects of taxation,” within the meaning of the code 
of that state. The court cite section 391 of their code, 
as follows: “Taxes are to be assessed by the assessor in 
each county on and from the following subjects-and at the 
the following rates:” and they say, “And the distinction 
21 
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between property made liable to taxes and other subjects of 
taxation, is clearly drawn in various sections of the code.” 
In addition to the tax on sales, there were given in the 
opinion other examples of the subjects of taxation under 
the said code, for illustration: the poll tax, the tax on free 
negroes, on lectures to which an entrance fee is charged, 
“on official seals,” and “each suit in the supreme court.” 
While it is not stated, it is apparent that the code itself 
fixed the rate or amount of taxation on each one of these 
subjects of taxation, in Jike manner as upon sales, and the 
law decided by the case is (I quote the syllabus): “A grant 
of power to a corporation to levy a special tax must be 
strictly construed, and any doubtful question as to the ex- 
tent of the power must be decided against the corporation. 
2. The 5th section of the act * * * which authorizes 
the assessment and collection of aspecial tax ‘not exceeding 
twenty cents upon each hundred dollars of taxable property 
within said county,’ does not authorize the imposition of 
a tax on the gross amount of sales of merchandise.” 

It is conceded that some of the reasoning of the court in 
that case, so far as the same can be applied to one so en- 
tirely dissimilar in its facts, is favorable to the position of 
the plaintiff in error, yet other portions of it are quite the 
reverse. I quote from the opinion. “Nor are we able 
to decide that the words ‘taxable property’ are here used 
in the sense of ‘taxables’ or ‘taxable subjects,’ and not 
according to their ordinary signification of things taxed 
which are the subject of ownership. Undoubtedly the 
word ‘property’ is sometimes employed in revenue laws 
in this larger sense of ‘subjects,’ and so embraces everything 
liable to taxation. Such will be the construction of the 
word wherever the context requires it, or wherever, if not 
so understood, the plain object of the law would be de- 
feated.” The court cite Carter v. Mercer, 9 Ala., 556. 
_By reference to the latter case it will be seen that there the 

‘ court held that, “the'term taxable property, used in the 
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act,” then under consideration, “inchtdes a poll tax as well 
as all other taxable property,’ and this was a gui tam action 
for a penalty. 

I have carefully examined the two cases cited from the 
Georgia report, and fail to see that they are applicable to 
the question involved in the case at bar. 

In the case of Phe City of Dubuque v. The Northwestern 
Life Insurance Company, 29 Ta., 9, it was held that: “The 
annual premiums of an insurance company, received by an 
agent thereof’ residing in a city, are not subject to taxation 
as personal property, under the general power conferred 
upon the city by its charter to provide for the taxation 
and assessment of all taxable property within the city. 2. 
Such premiums are in the nature of gross income, and do 
not constitute property in its proper sense.” 

This case is clearly distinguishable from the case at bar, 
for in Towa the statute provided that (I quote from the 
opinion): “ Every insurance company is required to pay 
into the state treasury two per centum upon the pre- 
miums on risks received by it during the preceding year.” 
This tax, it is declared in the provision just cited, “shall 
be in full for all taxes upon the corporation or its shares 
under the laws of this state, except taxes upon real prop- 
erty.” The city of Dubuque was empowered by its char- 
ter “to provide for the assessment of all taxable property 
in said city with reference to taxation for city purposes.” 
The statute does not provide for the assessment of such 
premiums, or for placing them upon the assessment roll 
with other property, as is provided for by the section of 
our statute above cited. Nor does the charter of the city 
of Dubuque give authority to, or adopt, the assessments of 

-the county assessors, as our statute does, to cities like the 
defendant in error; nor is the agent held personally for the 
payment of the tax. So that it may be conceded that, 
under’ the statute of Iowa, these premiums do not fall 
within the general designation of taxable property. To 
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hold that they did would be inconsistent with the provision 
by which they are “required to pay into the state treasury 
two per centum,” ete. This two per centum is nowhere 
called a tax, although it is declared to be in full of all 
taxes, etc. On the contrary, as we have seen, our statute 
provides for the taxation of the gross amount of such pre- 
miums in the county where they are received, the same as 
taxable property; for the placing the amount thereof upon 
the assessment roll along with taxable property, and that 
the agent who conducts the business is declared personally 
liable for the tax. The charter of the city of Omaha also 
provided for the taxation of all real and personal property 
within the corporate limits of the city, taxable by the laws 
of the state, and that the valuation of such property be 
taken from the assessment roll of the proper county, ete. 
It must be held, as suggested by the court in the case of 
Lott v. Ross & Co., 38 Ala., 156, that the words “taxable 
property,” or “property taxable according to the laws of 
this state,” are used, in the law governing cities of the 
first class in our statute, in the sense of “taxables,” or 
“subjects” of taxation, and embraces everything liable to 
taxation. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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ELLEN SCHALLER, PLAINTIFF IN ERROR, V. CITY OF 
OMAHA, DEFENDANT IN ERROR. 


Municipal Corporations: GRADING STREETS: DAMAGES: 
BENEFITS. In awarding just compensation for property dam- 
aged for public use, general benefits Shared by the public at 
large cannot be considered, while special benefits to the property 
damaged may be. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. 


A. CG. Wakeley, George W. Ambrose, George B. Lake, 
and Savage, Morris & Davis, for plaintiff in error, cited :. 
Gottschalk v. C, B. & Q. BR. R., 14 Neb., 550. Harmon 
v. Omaha, 17 Id., 548. Wagner v. Gage County, 3 Td., 
237. McElroy v. Kansas City, 21 Fed. Rep., 257. Cham- 
bers v. R. R. Co., 69 Ga., 320. Carpenter v. Jennings, 77 
Ill, 252. Brown v. Beatty, 34 Miss., 227, NM. O. R. R. 
Co, v. Moye, 39 Miss., 374. 


John L. Webster, for defendant in error, cited: Car- 
‘penter v. Jennings, 77 Ill., 250. Todd v. R. R. Co., 78 ~ 
Id., 530. Shawneetown v. Mason, 82 Id., 337. C& P. 
Rk. R. Co. v. Francis, 70 Id., 238. City of Atlanta v. 
Green, 67 Ga., 386. Moore v. Atlanta, 70 Id.,611. Den- 
ver v. Bayer, 7 Col., 113. Spencer v. R. R. Co., 23 West 
Va., 406. Julia Building Assn. v. Bell Telephone Co., 88 
Mo., 258. Reardon v. San Francisco, 66 Cal., 492, 


MaxwELL, J. 


This is an action to recover damages sustained by the 
plaintiff by reason of grading the streets bordering on her 
property in the city of Omaha. She alleges in her peti- 
tion, “That she is, and has héen at the times herein men- 
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tioned, the owner in fee simple, and in the actual occu- 
pancy of the following described premises, to-wit: lots 
one and two in block five in Sweesy’s addition to the city 
of Omaha, county of Douglas, and state of Nebraska; 
that in the spring of the year 1878 she commenced the 
building of improvements upon said premises, with the 
purpose of making, said premises a permanent home for 
herself and family ; that she then erected thereon a large 
two-story frame dwelling-house, together with a barn and 
carriage house, out-buildings, sheds, and a well and cis- 
tern, and such other appurtenances as usually appertain to 
a home, and furthermore embellished the said premises 
with ornamental and shade trees, which, at the time of the _ 
injuries herein complained of, had grown toa considerable 
‘size. The premises directly in front of plaintiff’s house 
had also been sodded down at a considerable expense ; 
that plaintiff’s said lots are situated on the south-west cor- 
ner of California and Twenty-fourth streets, fronting 
north on California street 132 feet, and east on Twenty- 
fourth street 142 feet.” 

It is then alleged that in 1884 ordinances were passed 
by the proper authorities of Omaha, fixing the grades of 
the streets named and providing for grading the same. 
“That previous to said grade complained of, the premises 
of the plaintiff were accessible by a gradual ascent from 
about 23d street, and were easily approached from either 
24th street on the east or California street on the north, 
and the ground adjacent thereto was almost level; that 
the said grading of California street along the front of ~ 
plaintiff’s premises made a cut of about eighteen feet at 
the north-east corner of said lots, extending west the same 
depth along the whole front of said lots; that thereby it 
became uecessary tu cut and grade Twenty-fourth street to 
the level of California street at the place of their intersec- 
tion, and the said grade and cut was made, and said cut so 
made on Twenty-fourth street extended southward the 
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whole depth of plaintiff’s lots, to-wit, 142 feet; said cut 
being about eighteen feet at the north-east corner of said 
lots, and gradually lessening toa cut of about twelve feet 
at the south-east corner of said lots; that said grade and 
cutting down of Twenty-fourth street necessitated the 
grading of the alley-way in said block five, and the same 
was so graded and cut down, the cut thereof being about 
twelve feet on the south-east corner of said lots, and grad- 
ually lessening and extending westward through said 
block; that by reason of said grading and cutting in front 
of and at the side and in the rear of plaintiff’s premises, 
she has been greatly and irreparably damaged; her 
grounds, before accessible, are now, by their great eleva- 
tion above the adjacent streets, become inaccessible by 
ordinary means of conveyance; that said grade and deep 
cuts render it absolutely necessary to lower the whole sur- 
face of said lots to the present level of the circumjacent 
streets, the doing of which will manifestly be a great ex- 
pense to plaintiff; that said grade necessitates the lowering 
of said dwelling-house and barn and out-buildings to the 
street level; that thereby plaintiff’s well and cistern will 
be entirely destroyed, as well as the shade trees on said 
premises ; that in the year 1881, and before said grade was 
established, plaintiff had erected on said lots, fronting on 
California street, a barn and carriage house, at an expense 
of five hundred dollars; had enclosed her lots with a fence ; 
that the steep embankment, consequent upon said grade, 
rendered said barn inaccessible and completely useless, and 
plaintiff was obliged to tear down the same and erect a 
new barn upon said alley, and grade an approach thereto ; 
that in anticipation of said grade, plaintiff had taken up 
said fence and set it back a foot or two beyond the line of 
said grade, but said grading was so negligently and care- 
lessly done, that her said fence was entirely destroyed ; 
that thereby a row of shade trees about said premises, 
which had been set outin 1878, were completely destroyed ; 
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that by rcx on of the premises and her injuries in other 
respects, the plaintiff has been damaged in the sum of five 
thousand dollars. : 

The petition contains an appropriate prayer for relief. 

The city, in its answer, in effect denies the damage to 
plaintiff’s property, and pleads special benefits in excess 
of the damage in the amount of two thousand dollars, for 
which it prays judgment. There is a reply to the answer, 
which need not be noticed. On the trial of the cause the 
jury returned a verdict in favor of the defendant. A mo- 
tion for a new trial was thereupon made by the plaintiff, 
upon the grounds, first, that the evidence was not sufficient 
to sustain the verdict; second, errors of law occurring at 
the trial; third, error in giving certain instructions named. 
The motion was overruled, and judgment entered on the 
verdict dismissing the action. 

The testimony shows that, before the grading, the land 
immediately around the house in question was nearly level, 
gradually sloping towards the south and east; that in con- 
sequence of the grading the house was left at an average 
height of more than fourteen feet above the level of the 
street ; that in that condition it is almost inaccessible ex- 
cept by means of stairs; that to bring the lots to a proper 
grade above the streets named would require the removal 
of more than thirteen thousand cubic yards of earth, to re- 
move which would cost, as shown by the testimony, from 
twenty-five hundred to thirty-five hundred dollars; that 
the house would sustain considerable damage by lowering 
it to the grade, which one of the witnesses fixes at a very 
considerable sum, which need not be named here. There 
is also proof as to damages from the destruction of trees 
on the lots in question, fixed by one of the witnesses at 
ihe sum of three hundred and sixty dollars. The aggre- 
gate of the damages, as proved, amount to a very large sum, 
and greatly in excess of the special benefits sworn to by the 
witnesses, A number of real estate agents were called by 
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the city, who stated that the benefits to the property in 
question from the grading of the streets named, and the 
general advance in property, were at least four thousand 
dollars, two thousand dollars of which should be credited 
-to the general advance in property, and two thousand to 
special benefits. Other witnesses called by the city stated 
gencrally that they thought the property had not been 
damaged, as in their opinion it was worth as much after 
the improvement as before, but upon cross-examination 
they estimated the cost of grading the lots at from twelve 
hundred to fourteen hundred dollars, A number of real 
estate agents were called by the plaintiff, who testified that 
the lots in question were not benefited by the grade and 
that it was a positive injury. One of such witnesses, Mr. 
H. B. Grey, testified as follows: 

Q. Do you know the grade that was made on Cali- 
fornia street in 1884? 

A. I do not remember the time it was made, but I 
know how itis. 

Q. You have bought and sold real estate and dealt 
considerably in it for the last few years? 

A. Yes, sir. 

Q. And are you familiar with the prices of real estate? 

A. Yes, sir. 

Q. State to the jury whether or not, in your opinion, 
the grading of California street and 24th street in front of 
this Schaller property wasa benefit to it or not, considered 
as a residence location? 

A. Iwould consider the grade of any street benefited 
to a certain extent, unless it was over graded, and there I 
considered that they done more than was necessary ; I 
would have considered a grade of five or six feet all that 
was necessary. 

Q. And at the present time what effect do you thin 
(iat the grade had ? 
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A. I would think that the property left the way hers 
is, that it would demoralize it. 

Q. Do you consider it an injury to the property? 

A. Yes, sir. 

Q. Demoralizing it, what do you mean by that? 

A. An injury. 

On cross-examination, he testified : 

Q. You think a reasonable grade on a street like that 
is a benefit? 


A. Yes, sir. 

Q. Especial benefit to the property 

A. Yes, sir. 

Q. But an unreasonable grade you think to be an 
injury ? 

A. Yes, sir. 


Q. And you consider the grading of the streets as they 
are now graded an unreasonable grade? 

A. In some cases. 

Q. It is upon the theory that it is an unreasonable 
grade that you consider it demoralizing, or in other words 
injured? 

A. Yes, sir. 

Q. You consider the grading or cutting of fifteen or 
sixteen feet would be an unreasonable grade? 

Yes, sir, in that case, 

Are you a civil engineer? 

No, sir. 

You are a real estate agent? 
Yes, sir. 

How long have you been such? 
About three or four years, 
Here in Omaha? 

Yes, sir. 

There i is no denial of the testimony of these witnesscs 
that the cut was too deep for the property to derive any 
benefit from the grading, 


POPOPOPOoP 
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The city attorney contends that all benefits, both gen- 
eral and special, are to be considered, and if equal to the 
damages to the property there can be no recovery. This 
case was argued and submitted at the July term, 1887, 
of this court, but in view of the importance of the question, 
it being stated that a large number of other cases were de- 
pending upon the decision ih this case, a re-argument was 
ordered and had, and the cause again submitted to the 
court. 

The question depends upon the construction to be given 
to section 21, article I. of the constitution, which is as fol- 
lows: ‘The property of no person shall be taken or dam- 
aged for public use without just compensation therefor.” 
This section, without the words “or damaged,” is a ver- 
batim copy of section 13, article I. of the constitution of 
1867. The history of the amendment is as follows: In 
the constitutional convention of 1875, the committee on the 
bill of rights reported section 21 as it existed in the con- 
stitution of 1867. This section was amended in open con- 
vention, by adding the words “ or damaged,” and in that 
form it was adopted by the people of the state: Section 
21, therefore, provides that the property of no person shall 
be damaged for public use without just compensation there- 
for. It is conceded that if property is taken for public 
use, general benefits cannot be considered, but it is claimed 
that a different rule applies to property damaged, and a 
number of cases were cited tending to sustain that view. 
All of these cases, however, while valuable aids in con- 
sidering the question, are not to be considered as binding * 
upon tis in construing our own constitution; and while we 
entertain a high opinion for the supreme coutt of Illinois, 
and courts of the other states named, we cannot allow their 
decisions to control against the manifest meaning of the 
constitutional provision. A provision of this kind has ex- 
isted in no state for move than seventeen years, It is not 
a matter of surprise, therefore, that the courts are not in 
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entire harmony in construing it. It is the duty of this 
court to give it such a construction as will carry out the 
intent of the framers and the people who adopted it, and 
do justice in the premises. 

In Wagner v. Gage County, 3 Neb., 237, this court, in 
construing the words, “just compensation for land taken,” 
held that general benefits could not be considered, while 
special benefits might be. That decision was rendered 
fourteen years ago, and has become a rule of practice in 
this state, and has never, so far as the writer is advised, 
been questioned. The words, “just compensation for prop- 
erty damaged,” seems to be just as broad as where the 
property is taken, that is, that the benefits, which the owner 
of the land in common with the rest of the inhabitants of 
the vicinity shares, shall not be taken into consideration 
in estimating the benefits. A different rule injects words 
into the constitution which are not found there, and puts 
a forced construction upon its language. It is claimed on 
behalf of the city, that, if the property will sell for as much 
after the improvement is made as before, the owner has 
sustained no damage, although other property in the vicin- 
ity may have been greatly enhanced in value thereby. 
Such a rule, however, takes into account public benefits, 
and thereby casts the burden entirely upon the party al- 
leged to be benefited. Suppose two or more railroads 
reaching out into the interior of the state were to be built 
terminating in Omaha, with the right to lay their tracks 
along Farnam street. Such roads, when constructed, no 
’ doubt would greatly enhance the value of property in the 
city of Omaha, while by reason of destroying Farnam 
street as a public thoroughfare they would prevent the rise 
of property on that street in proportion to other portions of 
the city, yet if the argument of the defendant’s attorney is 
sound, if real estate on Farnam street did not depreciate in 
value by reason of its occupancy by the railways, the own- 
ers could recover nothing, although property in other por- 
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tions of the city had advanced fifty or one hundred per 
cent. That such a rule is not just compensation for prop- 
erty damaged, is self-evident. ; 

The words, “or damaged,” in the constitution, being 
remedial in their nature, are to be liberally construed in 
favor of justice. The alleged benefits in this class of cases 
are largely speculative, and not founded on actual sales ; 
that is, persons who claim to possess knowledge of the 
value of the property, testify that in their opinion the 
property is worth as much after as before the grading, and 
in this case two of the witnesses testify that when the 
grade is fixed they consider the property worth consider- 
ably more than before the establishment of the grade. 
Streets are graded for the benefit of the public, and any 
benefit derived by the lot owner is in the nature of an in- 
cident, and is not the object of grading the street. 

If grades were intended solely for the benefit of the lot 

owners they would be adapted to the lots along which 
they were established, and it would rarely be necessary to 
make cuts as great as shown by the testimony in this case. 
The rights of the lot owners, however, generally are a 
secondary consideration, the question being what grade 
is best adapted to promote the public use. The work, 
therefore, being for public use, the burden must be borne 
by the one benefited—the public, although special bene- 
fits to any lot owner may be set off as against damages 
sustained by him from the grading. In awarding just 
compensation for property damaged for public use, there- 
fore, general benefits to the public at large from the pro- 
posed improvements cannot be considered, while special 
benefits may be set off as against the damages. 
- In the case under consideration the highest estimate of 
the special benefits to the plaintiff’s property did not ex- 
eced the sum of two thousand dollars, while the damages 
cre proved to be greatly in excess of that sum. The ver- 
ct, therefore, is not supported by the evidence. 
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It is unnecessary to review the instructions or the other 
errors assigned. The judgment of the district court is re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Epwin H. CoaaswE.u, APPELLEE, Vv. W. C. GRirrirH 
ET AL., APPELLANTS, 


1. Real Estate: saALz: PRINCIPAL AND AGENT. Where a 
party through his brother purchased the “north-west quarter and: 
the south-west quarter of the north-east. quarter of section 
twenty-six, township eleven, range six,’’ etc., his brother well 
knowing that the grantor possessed but eighty acres of land 
in said section, viz.: the west half of the north-east quarter, 
end said purchaser «fterwards sold and conveyed the north-west 
quarter of said section to.a bona side purchaser, Held, First, 
that the knowledge of the brother through whom the purchase 
was effected, being that of agent, was knowledge to the pur- 
chaser. Second, in an action by the actual owner of the north 
half of the north-west quarter of said: section, such owner was 
entitled to the actual value of said Jand at the time of the con- 
veyance to the bona fide purchaser. Third, that unpaid pur- 
chase money due from the bona side purchaser would be applied 
in satisfaction of the claim of the land owner. 


: TITLE: MISDESCRIPTION: FRAUD. Where 
the title of real property is wrongfully obtained, as by a misde- 
scription in the deed, and such real estate is conveyed, in fraud 
of the right of the owner, by such grantee, a court of equity 
will convert him into a trustee and compel him. to account for 
the value of such property, and will follow the proceeds of 
such sale so long as they can be traced. 


PLEADING: PARTIES. Held, That the petition stated 


a cause of action, and that there was no misjoinder of 
defendante, 


fobs 
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APPEAL from the district court of Lancaster county. 
Heard below before Pounp, J. 


Marquetit, Deweese & Hall, for appellants, cited: Burt 
v. Wilson, 28 Cal., 632. Durant v. Bacot, 2 Beasley, 201. 
Adams v. Stevens, 49 Me., 362. Durham v. Ins. Co., 
22 Fed. Rep., 468. Thompsonville Scale, ctc., Co. v. Osgood, 
26 Conn., 16. Ellis v. Hunnicut, 71 Ga., 637. 


Brown & Ryan Bros., for appellee, cited: Smith v. 
Sands, 17 Neb., 498. Perry on Trusts, Sec. 847. Black- 
burn v. Randolph, 33 Ark., 119. McKeighan v. Hoplins, 
19 Neb., 38. 


MAaxwELt, J. 


The plaintiff brought an action against the defendants 
in the district court of Lancaster county, and alleges in his 
petition that, “on the first day of August, 1868, the Unite: 
States, by its certain letters patent of that date, conveyed 
to one John Brown the north-west quarter of section 
twenty-six, township eleven north, range six east, 6th P. 
M., in Lancaster county, and state of Nebraska; and on 
the first day of August, 1869, the United States, by its cer- 
tain other letters patent, conveyed to the said John Brown 
the north-east quarter of said section twenty-six; that on 
the 8th day of December, 1868, the said John Brown sold to 
one Hazelton S. Moore, the west half of the north-east 
quarter of said section twenty-six, and on the same day 
the said John Brown and Catharine, his wife, execnted a 
warranty deed, whereby they intended to convey to the 
said Hazelton S. Moore the tract of land above described, 
and that only, and the said Moore supposed he was purchas- 
ing said last. above described tract and no other; that the 
description of the land as written in the deed executed 
by the said John Brown and wife to the said Hazelton 
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S. Moore, was as follows: ‘the north-west quarter and 
the south-west quarter of the north-east quarter of see- 
tion twenty-six, township eleven, range six, in Lan- 
caster county, in the state of Nebraska’, instead of 
‘the north-west quarter of the north-east quarter and the 
south-west quarter of the north-east quarter of section 
twenty-six, township eleven, range six east, in Lancaster 
county, Nebraska,’ as the same was intended to be, the 
words, ‘of the north-east quarter’ having been omitted 
from the description contained in the deed executed by the 
said Brown and wife to the said Moore as aforesaid, when 
they should have been inserted immediately after the 
words, ‘the north-west quarter’ where they first occur in 
said deed, by mistake of all the parties interested in said 
deed, and particularly of the grantors named _ therein, 
parties executing said deed supposing and believing that 
the description written in the deed conveyed only the 
eighty acres of land first herein described; that the consid- 
eration paid by the said Moore for the land conveyed to 
him by the deed executed by the said Brown and wife, as 
aforesaid, was four hundred dollars; said deed was filed for 
record in the county clerk’s office of Lancaster county, on 
the 24th day of December, 1868, and was recorded in deed 
record D, at page 14; that on the 12th day of June, 1869, 
the said John Brown, for the consideration of four hun- 
dred dollars, conveyed by warranty deed, in which his 
wife joined, to Roger Mullins, the north half of the north- 
west quarter of said section twenty-six, which deed was 
filed for record in the county clerk’s office of Lancaster 
county, on the 5th day of July, 1869, and said deed was 
recorded in deed record D, at page 601, of said county ; and 
on the 7th day of May, 1872, the said Roger Mullins, for 
the consideration of five hundred dollars, conveyed by deed 
with covenants of warranty to Spencer G. Chandler, the 
north half of the north-west quarter of said section twenty- 
six, which deed was duly filed in the county clerk’s office 
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of Lancaster county, on May 7, 1872, and was duly re- 
corded in deed record J, on page 574; and on the 24th day 
of April, 1874, the said Spencer Chandler and Riola D., 
his wife, conveyed by warranty deed the said last above 
described tract of land to this plaintiff, Edwin H. Coggs- 
well, for the consideration, then paid, of six hundred dol- 
lars, which said deed was filed for record in the clerk’s 
office of Lancaster county, Nebraska, April 30, 1874, and 
was recorded in deed record O, on page 171; and that he, 
the said Edwin H. Coggswell, is now the owner of said 
land; that on the 14th day of January, 1880, the said 
Hazelton S. Moore made a warranty deed, in which his 
wife joined, to Oliver K. Griffith, whereby the said Moore 
intended to convey to the said Griffith the west half of the 
north-east quarter of said scction twenty-six, and the said 
Griffith well knew that such was the intention of the said 
Moore; that the said land was in fact bonght of said 
Moore by one W. C. Griffith, who is the brother of said 
Oliver K. Griffith ; that the negotiations for the sale of the 
land and the conveyance of the same by the said Moore to 
the said Oliver K. Griffith were conducted solely on the 
part of the Griffiths by the said W. C. Griffith, and this 
plaintiff alleges the fact to be that the said William ©, 
Griffith was in fact the purchaser of the land from the said 
Moore; that he in fact purchased the same for himself, but 
that he procured the same to be conveyed to his brother, 
Oliver K. Griffith, hoping thereby to be better enabled to 
carry out his fraudulent purpose as hereinafter stated ; that 
the said Moore resides in the city of Rochester, in the state 
of New York, and the negotiations for the sale of the land, 
claimed to be owned by him, to the said Oliver K. Griffith, 
were conducted by correspondence between the said Moore 
and the said William C. Griffith ; that after the said Moore 
and William C. Griffith had agreed on the price for the 
land, which was eight hundred dollars, he, the said Wil- 
liam C. Griffith, procured a deed to be made in the city of 
22 
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Lincoln, Nebraska, and forwarded to the said Moore at 
the city of Rochester, aforesaid, wherein he caused the 
land conveyed in the deed to be described in the same 
words used in the deed given by said Brown and wife 
to the said Moore, to-wit: ‘The north-west quarter 
and the south-west quarter of the north-east quarter of 
section twenty-six, township eleven, range six east of 
the 6th P. M., which deed the said Moore and wife, 
supposing it contained a correct description of the property 
intended to be conveyed, executed and delivered to the said 
Griffith at the date aforesaid, which was filed for record in 
the county clerk’s office of Lancaster county, and recorded . 
in book 3 of deeds of said county; that the said William 
C. Griffith well knew at the time he negotiated for the 
purchase of said land and procured the deed to be made 
and forwarded as aforesaid, that the said Moore claimed to 
own only the west half of the north-east quarter of said 
section twenty-six, and that he did not claim to own any 
land in the north-west quarter of said section; that the 
said Moore while he owned the land had employed the 
said William C. Griffith to pay his taxes and to look after 
the land for him ;‘and the said William C. Griffith well 
- knew just what land he, the said Moore, claimed to own; 
that the said William C. Griffith procured the description 
to be written in the deed executed by the said Moore and 
wife to the said Oliver K. Griffith, for the purpose and 
with the intent of cheating and defrauding the owners 
of the north-west quarter of said section twenty-six out 
of their title thereto, and particularly of cheating and 
defrauding this plaintiff out of the north half of the 
north-west quarter of said section, hoping to have the 
‘description in the deed so construed as to cover and 
include all of the north-west quarter of section twenty- 
six, and the south-west quarter of the north-east quar- 
’ ter of said section twenty-six, instead of the north-west 
quarter of the north-east quarter and the south-west 
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“quarter of the north-east quarter, as all the parties to 
’ said conveyances intended, as the said William C. Griffith 
well knew, whereby he hoped to obtain title to two hun- 
dred acres of land instead of eighty acres, the amount he 
in fact purchased ; that the said William C. Griffith, know- 
ing that his knowledge of the mistake in the description 
could be easily proved as his connection with the negotia- 
tion and sale of the land by Moore to his brother, Oliver 
K. Griffith, in order to embarrass this plaintiff and make 
more difficult for him to procure the necessary proof to 
establish the title of plaintiff, hoping thereby to be better 
enabled to carry out his nefarious scheme to swindle this 
plaintiff out of his land, by getting it into the hands of 
what might appear to be an innocent purchaser for value, 
procured the said Oliver K. Griffith and wife to convey 
by deed with covenants of warranty to one Dewitt N. 
 Syford, all of the north-west quarter of said section twenty- 
six, and the said Dewitt N. Syford, as he alleges, is now 
in possession of said last described property, and claims 
to have been in possession thereof for about one year before 
the commencement of this suit, and claims to own the 
same; that the said Dewitt N. Syford is a near relative of 
the said William C. Griffith, is a man of no considerable 
‘ means, and this plaintiff alleges that said Syford took title 
‘to said land with full knowledge of the plaintiff’s rights in 
the premises, and that he took the title, and the said Oliver 
K. Griffith conveyed to the said Syford, with the view 
and for the purpose of assisting the said William C. Griffith 
in carrying out his scheme to defraud this plaintiff out of 
his land; that the said deed last above mentioned and re- 
ferred to bears date August 17, 1883, and was filed for 
record in the office of the county clerk of Lancaster afore- 
said, on the 5th day of September, 1883, and was recorded 
in deed record No. 16, at page 405; that the said Amanda 
O, Syford is the wife of the said Dewitt N. Syford, and 
claims a right of dower in the said lands; that the value 
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of the north half of the north-west quarter of said section 
twenty-six, at the commencement of this suit, and now, is 
three thousand dollars, and in the event that said Syford 
be by the court found to be in fact a purchaser of said 
lands for value and in good faith, and without notice of 
the title and equity of this plaintiff, then said William C. 
Griffith and Oliver K. Griffith, or one of them, should in 
equity account for and pay to this plaintiff, as well the 
proceeds of such sale by them, or one of them, made to 
said Syford, as also the actual value of said land, with in- 
terest thereon, as by them in equity received in trust for 
the use of this plaintiff, with interest, the said value of said 
land to be fixed at the highest value thereof up to the trial 
of this cause; that ever since he purchased said north 
half of the north-west quarter of section twenty-six, to- 
wit: since April 24, 1874, plaintiff has paid the. taxes 
on said land and continued to pay the same until 1884, 
when he sent a man to pay the same and found they had 
been paid, and that about one year before the commence- 
ment of this suit he obtained the first knowledge that any 
person was claiming title to said land adversely to him.” 
The plaintiff prays for various forms of relief, according 
as the court may find the facts to be. 

Syford claims to be an innocent purchaser of the premi- 
ses, and the Griffiths answer separately, pleading, in sub_ 
stance, their good faith. On the trial of the cause the 
court found in favor of the plaintiff, and rendered a decree 
in his favor. 

The testimony tends to show that in August, 1868, one 
John Brown was the owner of the north half of section 
twenty-six, township eleven, range six east, in Lancaster 
county. Of this tract-he sold the west half of the north- 
east quarter, being eighty acres, to one HazeltonS. Moore. 
The description in the deed, however, is, “the north-west 
quarter and the south-west quarter of the north-east quar- 
ter of section twenty-six” etc. This deed is dated Decem- 
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ber 8, 1868. In June, 1869, said Brown sold the north 
half of the north-west quarter of said section to one Roger 
Mullin, and the plaintiff traces his title from Mullin. 
Hazelton S. Moore was a merchant, doing business in 
Rochester, New York, and the proof clearly shows that he 
claimed but eighty acres of land under his deed, viz.: The 
west half of the north-east quarter of said section twenty- 
six. In January, 1880, Moore sold and conveyed the 
land he purchased of Brown to Oliver K. Griffith, the de- 
fendant, W. C. Griffith negotiating the sale. At the re- 
quest of Mr. Moore, W. C. Griffith had a -deed prepared 
in Lincoln and forwarded it to Mr. Moore for the signature 
and acknowledgment of himself and wife, which, when 
duly signed and acknowledged, was returned to a bank in 
Lincoln, to be delivered to W. C. Griffith on the payment 
of the purchase price, and the deed was so delivered, and the 
money sent to Moore. In August, 1883, W. C. Griffith, 
still acting as the agent of his brother, Oliver K., sold to 
the defendant, Dewitt N. Syford, the north-west quarter of 
said section twenty-six, for the sum of two thousand five 
hundred dollars, Syford paying nine hundred dollars down 
and giving a mortgage to secure the unpaid purchase price. 
Up to the time of the purchase of this land by Syford, it 
seems to have been uncultivated prairie land, no one hav- 
ing the actual possession. In the deed from Hazelton 8. 
Moore to O. K. Griffith the land is described in the same 
manner as in the deed from Brown to Moore, viz.: “the 
north-west quarter and the south-west quarter of the north- 
east quarter of section twenty-six,” etc. Mr. W. C. Grif- 
fith had paid the taxes for Hazelton S. Moore, while said 
Moore was the owner of the land, and well knew that 
Moore claimed but eighty acres, the receipt for taxes for the 
year 1878 being as follows: 
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The testimony of W. C. Griffith establishes the fact that 
he well knew, before he effected the purchase of the land 
for his brother, that H. 8. Moore did not own any portion 
of the north-west quarter of said section twenty-six. His 
own admissions, both on his direct and cross-examination 
while testifying in this case, show this tu be true. We do 
not care to review his testimony at length, or to set out 
any portion of it here in this opinion, but it clearly estab- 
lishes the fact of such knowledge. In addition to this, the 
testimony shows that the price paid for the land by O. K. 
Griffith did not exceed the value of the eighty acres in the 
west half of the north-east quarter of said section twenty- 
six. The proof, therefore, establishes the fact that O. K. 
Griffith took the north-west quarter of said section twenty- 
six with the knowledge, in his agent, that Moore had no 
equitable right to the same. 

The case, therefore, is this: O. K. Griffith was not the 
equitable owner of the land described in the plaintiff’s 
deed, to-wit: the north half of the north-west quarter of 
said section twenty-six, but by virtue of his apparent 
ownership and title, he conveyed said land to the defend- 
ant Syford, who, so far as appears, is a bona fide purchaser. 

The rule is well established, that a court of equity will 
not permit one party to take advantage of and enjoy the 
benefit of a mistake which he knew of and did not correct. 
In general, whenever the legal title to property, real or 
personal, has been obtained through actual fraud or con- 
cealment, or under similar circumstances, which render it 
unconscientious for the holder of the legal title to retain 
and enjoy the beneficial interest, equity impresses a con- 
structive trust on the property thus acquired, in favor of 
the one who is truly and equitably entitled to the same; 
and a court of equity has jurisdiction to reach the property, 
either in the hands of the original wrong-doer, or in the 
‘hands of any subsequent holder, until a purchaser of it in 
good faith and without notice acquires a higher right. 
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2 Pomeroy’s Equity, § 1058, and cases cited. The forms 
and varieties of these trusts are practically without limit, 
the principle being applied wherever it is necessary for 
the doing of complete justice, although the law may give 
a remedy in damages against the wrong-doer. Hammond 
v. Pennock, 61 N. Y.,145. Bingham v. Bingham, 1 Ves., 
Sr., 126. Dewey v. Moyer, 72 N. Y., 70-76. Fulton v. 
Whitney, 5 Hun, 16. Baier v. Berberich, 6 Mo. App., 537. 
Mercier v. Hermme, 50 Cal., 606. And where the prop- 
erty has been converted into money, the court will follow 
the trust fund so long as it can be traced. The defendants, 
W. C. and O. K. Griffith, therefore are chargeable with 
the value of the plaintiff’s land conveyed by them toa 
bona fide purchaser, with lawful interest thereon. The 
amount due from the purchaser, so far as may be necessary to 
satisfy the plaintiff’s claim for the north half of the north- 
west quarter of said section twenty-six, will be applied to 
the satisfaction of the same, if sufficient for that purpose. 
As the value of the land in question does not clearly ap- 
pear at the date of the conveyance in August, 1883, the 
cause will be referred, to find the value of said north half 
of the north-west quarter of said section twenty-six, at the 
date of the conveyance to Syford, and report the same to 
this court within sixty days from this date. 

Objection was made by the defendants on the trial, first, 
that the petition did not state facts sufficient to authorize 
the introduction of testimony; and second, that there was 4 
misjoinder of parties defendant. Both of these objections 
were overruled, and such ruling is now assigned for error. — 
The .objections are untenable, as the petition does state a 
cause of action and there is no misjoinder of defendants. 
The judgment of the district court is reversed, and a decree 
will be entered in this court in conformity with this opinion. 


JUDGMENT ACCORDINGLY, 


Reese, Cu. J., concurs. 
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Luxe LAVENDER, APPELLANT, v. HOLMES AND Boges, 
APPELLEES. 


1. Action quia timet. Plaintiff instituted his action in the 
district court to quiet his title to certain real estate, to which 
defendants claimed title throngh a line of conveyances origi- 
nating in a sheriff’s deed and on executions against plaintiff. 
The deed to defendants from their grantor, by error in descrip- 
tion, inclnded a part of plaintiff’s land not included in the 
sheriff’s deed. Held, That plaintiff was entitled to a decree 

. quieting his title to that part not conveyed by the sheriff. 


ATTORNEY AND CLIENT. Plaintiff, who was a defend- 
ant in certain foreclosure and execution proceedings, employed 
an attorney to represent him therein. While under such em- 
ployment, and after the sale of plaintiff’s real estate, the attor- 
ney entered into a stipulation with the attorneys for the 
execution plaintiffs by which it was agreed that the sheriff’s 
sales should be confirmed and deeds executed to the purchasers. 
With some knowledge of the facts, plaintiff continued the at- 
torney in his employ. It was held that plaintiff could not 
inaintain an action to quiet his title against subsequent pur- 
chasers of the real estate for value, upon the ground of fraud 
and conspiracy on the part of his attorney with the attorneys 
for the execution plaintiffs, without proving that the defendants 
had knowledge of such alleged fraud prior to their purchase of 
their land and the payment therefor, even though they held 
title by deed which did not contain the usual covenants of 
warranty. 


AppEaL from the district court of Lancaster county 
Heard below before Pounp, J. 


Lamb, Ricketts & Wilson and J. R. Webster, for 
appellant. 


Alleged frauds were not cured by order of confirmation, 
Freeman Executions, 433. Taylor v. Courtnay, 15 Neb. 
190. White Crow v. White Wing, 3 Kan., 276. Sale 
may be set aside after confirmation. Adams v. Secor, 6 
Kan., 542. Coates v. Bunk, 23 Ohio State, 415. Me 
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Keighan v. Hopkins, 14 Neb., 361. Purchaser is trustee 
for judgment debtor. 1 Perry Trusts, 3d Ed., Sec. 215. 
Herman Executions, 342. Original bill attacking judg- 
ment will lie. Horn v. Queen, 5 Neb., 472. Lockwood 
v. Mitchell, 19 Ohio, 448. 


Harwood, Ames & Kelly, for appellees, cited: LaFlume 
v. Jones, 5 Neb., 260. Berkley v. Lamb, 8 Id., 392. 
Day v. Thonypson, 11 Id., 123. Wright v. Sweet, 10 Id., 
191. Corry v. Campbell, 34 Ohio State, 204. Spafford 
v. Janesville, 15 Wis., 526. Rorer Jud. Sales, Secs, 397— 
398. Jones v. Simpson, 116 U. S., 609. 


REESE, CH. J. 


This action was originally instituted in the district court 
by defendants, Holmes and Boggs, who filed their petition 
against plaintiff, by which they sought to remove a cloud 
from, and quiet the title to, certain real estate, of which 
they claimed to be the owners, resting their title upon an 
execution sale of plaintiff’s property, and which by mesne 
conveyances, had been transferred to them. On the same 
day, one Julia M. Gregory filed a like petition against 
plaintiff, in which the title to other real estate was involved. 
Plaintiff answered in each case, alleging title in himself, 
and attacking the titles of defendants, upon the ground of 
fraudulent practices on the part of the purchasers and 
plaintiffs in execution at the sheriff’s sales, and praying 
that the deeds executed upon such sales by the sheriff be - 
set aside, declared void, and his title to the property be 
quieted. Subsequent to filing this answer, an order was 
- made, by the district court, by consent of the parties, by 

which the two cases were consolidated and the title in- 
"verted, by which Lavender became the plaintiff, and re- 
quiring the parties to replead, Lavender to file the first 
plea or petiticn. After issue being joined, a trial was 
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had to the court, which resulted in a general finding and 
decree in favor of defendants. Subsequent thereto the 
matters involved in the Gregory suit were fully settled. 
The case was removed to this court by appeal by plaintiff, 
and pending argument here it was made to appear that a 
mistake had been made in the pleadings in the district 
court, and without a decision, on motion of defendants the 
cause was remanded, with leave to defendants to replead. 
Upon the issues being reformed, the cause was again sub- 
mitted to the district court upon the original bill of excep- 
tions, which included, the testimony submitted at the 
former trial. The decision and decree was again rendered 
in favor of defendants, and plaintiff appeals. 

It is insisted by defendants that a stipulation of settle 
ment filed in the district court on the 21st day of Decem- 
ber, 1885, should be taken and held as a final settlement 
of all questions involved in the case at bar. This stipula- 
tion is as follows: 

“Luke Lavender vs. Julia M. Gises etal. For and 
in consideration of full satisfaction and settlement, I hereby 
release all claims, demands, and liens of every name or 
nature in the above entitled action, and I hereby dismiss 
said cause from the records of the court, and judgment for 
costs is rendered in favor of plaintiff, and against defendants. 

“Dated December 18, 1885. 

“LuKE LAVENDER. 
“ Witness: 
“J. B. ALKISSEN, 
“EK. P. CampBELL.” 


« 


. This stipulatio. was introduced upon the trial by de- 
fendant, but we think it sufficiently appears from the testi- 
mony that the settlement referred to in the stipulation had 
reference only to the case of Lavender against Gregory. It 
will, therefore, not be considered in this case. 

It appears by the record that, prior to the sale of the 
real estate in dispute, by the sheriff, to satisfy certain exe- 
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cutions then in his hands, plaintiff was the owner thereof, his 
title being divested solely by the deeds executed by the sher- 
iff, after confirmation of the sales by the district court. 
The basis of plaintiff’s claim is, that prior to, and after 
the sales by the sheriff, the judgment creditors, their attor- 
neys, and other parties, together with plaintiff’s attorney, 
entered into a conspiracy, the purpose of which was to cause 
the property to be sold for less than its value, and purchased 
by them without any reference to his interest, and without 
any purpose or intention to have a fair sale of the property 
by which its value-could be realized. It is further alleged 
by plaintiff that defendants, Holmes and Boggs, had 
knowledge constructively, if not actually, of the conspiracy 
and fraudulent practices of the parties named. This is 
denied by them. 
We have examined the record carefully, and while we 
are wholly unable to find anything therein which could 
justify or excuse the action taken and the course pursued 
in making the sale, yet we believe that no good could re- 
sult from a detail of the transactions shown by the record, 
and were this an action directed against the purchaser at 
the execution sale, and those engaged with them in the 
sacrifice of plaintiff’s property, we would not hesitate to 
say that, notwithstanding the action of the district court in 
confirming the sales and ordering the deeds, we should de- 
clare the titles acquired thereunder absolutely void. But 
we find no proof of any knowledge or complicity, on the 
part of defendants, in the transactions detailed by the testi- 
mony. It also appears that, after the sale of the 22d of 
March, 1879, notice was served upon the plaintiff’s at- 
torney, that the motion for confirmation would be heard 
before the district judge, at chambers, on the 2d day of 
April, 1879; and it was stipulated in writing between 
the plaintiff’s attorney and the attorneys for the judg- 
ment creditors, that the motion for confirmation should be 
heard on the 24th day of March, of the same year, no 
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exceptions being filed, and it being agreed that plaintiff’s 
attorney should not resist the application of the judgment 
creditors for confirmation, It is said by both parties in 
their briefs, that a stipulation was made between the parties 
to those actions, by their attorneys, that the sale should be 
confirmed of that date. Judging by the proceedings, as 
shown by the record, we presume this is true. But the 
record being very voluminous, and not indexed, we are at 
this time unable to find the stipulation among the files. 
Whatever may have been the want of good faith on the 
part of plaintiff’s attorney, and however objectionable the- 
course pursued by him in connection with the attorneys 
for the judgment creditors aud others, we cannot see that 
the district court erred in holding that the defendants in 
this case should not be held responsible for such action, 
and we will dismiss that part of the case without further 
consideration. 

A number of sheriff’s deeds were introduced in evi- 
dence, and are in the record. The peculiar descriptions of 
the land levied upon render it impossible to clearly set out, 
in this opinion, the location of the property sold. After 
the confirmation of the sales, and deeds being made to the 
purchasers, the property seems to have been conveyed to 
Julia M. Gregory, and by her to defendants, by warranty 
deed; and it is claimed that the deed to defendants in- 

eluded more of plaintiff’s land than was included in the 
deeds from the sheriff to the purchasers, and that the title © 
of plaintiff, to a part of the land, was not conveyed by the 
sheriff. If this is true, it would readily appear that 
plaintiff was entitled to the relief prayed for, to that ex- 
tent. By a careful examination of the sheriff’s deeds, we 
find that the following described land, which appears to 
have been conveyed to defendants by Julia M. Gregory, is 
not included in the sheriff’s deeds. It consists of two ir- 
regular tracts bounded as follows : Commencing at a point 
fifty feet east of the south-east corner of block twenty-two, 


350 SUPREME COURT OF NEBRASKA, 


. Lavender v. Holmes. 


of Lavender’s addition to the city of Lincoln, and running 
thence south three hundred and fifty feet, thence east fifty 
feet, thence north three hundred and fifty feet, thence west 
fifty feet, to the place of beginning. Also a tract bounded 
by a line commencing fifty feet east of the south-east 
corner of block nineteen of Lavender’s addition to the city 
of Lincoln, running thence south one hundred feet, thence 
east fifty feet, thence north one hundred feet, thence west 
fifty feet to the place of beginning. Being unable to find 
that this property was conveyed by the sheriff, by any of 
. the deeds executed by him, we conclude that, to that ex- 

tent, the decree of the district court was erroneous, and it 
‘must be modified accordingly. 

Two warranty deeds were executed by Julia M. Gregory 
to defendants. The first, dated December 2, 1880, con- 
veys, “all that certain part of the N.E. 4 of N.W. 4, Sec, 
25, T.10, R. 6, in Lancaster county, Nebraska, more par- 
ticularly described as commencing 50 feet east of S.E. 
corner of block 22 of Lavender’s addition to Lincoln, 
thence east 315 feet, thence south 500 feet, thence west 
265 feet, thence south 300 feet, thence west 50 feet, thence 
north 800 feet to place of beginning. Also a strip of land 
to be usel as a public street or highway forever, com- 
mencing 365 feet east of the north-east corner of block 12, 
in said Lavender’s addition, thence north 650 feet, ‘thence 
east’ 65 feet, thence south 650 feet to place of commence- 
‘ment, and also for the purpose of street and public high- 
way a strip of land commencing 400 feet east of the 

‘north-east corner of block 12 of said Lavender’s addition, 
thence south 300 feet, thence east 30 feet, thence north 
300 feet, thence west 30 feet to commencement point. 
Excepting a strip of land from above descriptions 50 feet 
wide, running east and west, commencing 50 feet east of 
the S.E. corner of block 19 of Lavender’s addition, thence 

‘north ‘50 feet, thence east 365 feet, thence south 50 feet, 
thence west 365 feet to: place of beginning.” , 
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The second, conveying “a part of the N.E. } of the 

N.W. + of section No. 25, township No. 10 north, of range 
6 east, in said Lancaster county, and more particularly 
described as commencing at a point fifty feet east of the 
south-east corner of block 22, Lavender’s addition to Lin- 
coln, Neb., for a commencement point, running thence 
east three hundred and fifteen (315) feet, thence north one 
hundred and fifty (150) feet, thence east two hundred and 
five (205) feet, thence south five hundred feet, thence west 
five hundred and twenty feet (520 feet), thence north 
three hundred and fifty feet to the commencement point. 
Also commencing at a point fifty (50) feet east of the 
south-east corner of block nineteen (19), of said Lavender’s 
addition, for a commencement point, running thence east 
* five hundred and twenty feet, thence south four hundred 
feet (400), west five hundred and twenty (520 feet), thence 
north four hundred feet, to the place of beginning. Ex- 
cept from the terms of warranty the piece of ground 
bounded as commencing one hundred feet east of the S.E. 
corner of block 12 of said Lavender’s addition, thence 
east 300 feet, thence north 300 feet, thence west 300 feet, 
thence south 300 feet, to place of beginning.” 

It will thus be seen, that by the second deed a tract of 

land three hundred feet square was excepted from the 
terms of the warranty. It is insisted that this was only a 
quit-claim deed, in so far as it conveyed that part excepted 
.from the warranty; that defendants will not be held to 
be bona fide purchasers, and therefore are subject to all the 
equities which might have been urged against Julia M. 
Gregory by plaintiff; the question presented is, whether 
or not plaintiff can recover this land, without reference to 
the fact that defendants purchased for value and i in good 
faith. ; ae 

In the Lincoln Building and Saving Association v. Hass 

10 Nebraska, at page 584, Judge Lake, in writing the 
opinion of the court, says: “ Our conclusion that the effect 
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of this quit-claim deed was only to pass the naked legal 
title, and changed no equities in the parties, is supported 
by the following and many other authorities,” citing 


_ cases. 


Savage v. Hazard, 11 Id., 323, arose upon a quit-claim 
deed executed by William T. Savage to Olivia T. Savage, 
the wife of Charles A. Savage, for a consideration expressed 
in the deed of $5,000, and upon this deed Olivia instituted 
her suit to set aside certain deeds mentioned in her petition, 
and to quiet her title. In that case the question as to the 
standing of grantee, growing out of her title by quit-claim 
deed, does not appear to have been discussed, but rather 
that the case was decided upon the evidence, as to whether 
the deed from the land owner, Charles A. Savage, to his 
brother William, and the conveyance from William to 
Olivia, were in good faith and bona fide. It is said in that 
__ ease that “to constitute a bona fide purchase for a valuable 
consideration, it must be without notice, and with the 
_ money actually paid. In cases of trust there must not 
only be a denial of notice before the purchase, but a denial 
of notice before the payment of the money.” 

In the case at bar, the allegations of the petition were 
denied, and it is shown that the purchase price was actually 
paid. There is no proof of notice, on the part of defend- 
ants, of the fraudulent transactions alleged in the petition 
and detailed by the testimony. 

In Snowden v. Tyler et al., 21 Neb., 199, it is said by 
Judge MAXWELL, in writing the opinion, that, “ The rule, 
no doubt, is, that a person who procures of another, real 
estate, and receives a quit-claim deed only therefor, is 
bound to inquire and ascertain at his peril of the outstand- 
ing equities existing, if any, against the title. The reason 
is, that his grantor will not warrant the title even against 
himself; therefore it is a cause of suspicion. We are not 
prepared to hold, however, that a quit-claim deed, where 
the grantor has already conveyed, will not in any case con- 
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vey title. It is not unreasonable to suppose that a quit- 
claim deed occurs in many titles where there is no out- 
standing equity.” 

In that case, the quit-claim deed had been executed to 
supply a deed which was supposed to have been lost, it 
was made to the grantee by such of the heirs of Snowden 
as were of lawful age, and it was held that the title was 
conveyed by the deed. We know of no other case decided 
by this court where the question here involved was pre- 
sented. 

In Warvell on Abstracts, at page 196, after stating 
generally the rule that one who takes by a quit-claim deed 
‘cannot be regarded as a bona fide purchaser without notice 
of outstanding titles or equities, the author says that the 
doctrine seems harsh, and is not applicable in all cases. 
It prevails in settling conflicting titles, and is invoked to 
protect equities as against those charged with notice of their 
existence, but is never invoked to protect a fraudulent 
grantor, who by false representations induces a confiding 
purchaser to believe that he acquires a good title under a 
quit-claim deed. It is said, however, that a different rule 
prevails as to the grantee of one holding under a quit-claim, 
when such grantee holds by a warranty deed. In such 
cases such subsequent grantee is presumed to be a bona fide 
purchaser for value. 

By section 50, Chap. 73 of Compiled Statutes of 1887, 

- it Is provided that, “ Every conveyance of real estate shall 
pass all the interest of the grantor therein, unless a con- 
trary intent be reasonably inferred from the terms used.” 

In Johnson v, Williams, 14 Pac. Rep., 537, the supreme 
-court of Kansas decided that a person holding only by 
quit-claim deed from lis immediate grantor, whether he is 

-a purchaser or not, is not a bona fide purchaser. In sup- 
port of which a number of authorities are cited, and to 
which are added a number of others by a note appended to 
the deciston. 

23 
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There are many nice distinctions growing out of the 
application of this rule. In some states it is held that a 
purchaser by a qnit-claim deed cannot be a purchaser with- 
out notice; that he takes only such interest as the grantor 
might lawfully convey, and cannot acquire any rights that 
the grantor did not have in the premises. But in others 
it is held that the grantee in a quit-claim deed, which is re- 
corded, will take precedence of one claiming under a prior 
unrecorded deed of which the purchaser had no notice. 

In Martindale on Conveyancing, at page 56, the uni- 
form application of the rule is seriously questioned, the 
author saying: ‘We can conceive of no sufficient reason 
why one who is actually a bona fide purchaser for value, 
‘without notice, should not be so regarded, even though he 
receives a quit-claim deed.” The subject is further dis- 
eussed by the same author, at page 285. See also an ex- 
haustive article, “Upon the nature and effect of a quit- 
claim deed,” 12th Central Law Journal, 127. 

In Watson v. Phelps, 40 Towa, 482, it was held that, 
“the grantee of a quit-claim deed is not to be regarded as 
a bona fide purchaser without notice of outstanding 
equities.” 

The land incontroversy in that case was purchased:after a 
sale for taxes, by one Dickson, who transferred ‘the certifi- 
cate of sale to Eldridge, and a treasurer’s deed was made 
to him. Eldridge then conveyed by quit-claim deed to 
the defendarit, Patterson. At the time of the sale of the 
real estate for taxes, there was a fraudulent combination of 
bidders, which it was conceded would defeat the title, un- 
less Patterson could be protected as an innocent purchaser. 
It was held that he could not be so protected, and that his 
deed was void as against the holder of the legal title. 
These are some distinctions between that case and the one 
-at bar. 

In Chapman v. Sims, 53 Miss., 154, the doctrine con- 
tended for by plaintiff was carefully considered, and many 
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of the cases so holding were reviewed and seriously ques- 
tioned. 

In Pettingill v. Devin, 35 Iowa, 344, a bond for a deed 
had been exeeuted from Biggs to Coffin, and was neither 
acknowledged nor recorded. Biggs afterwards executed a 
quit-claim deed to Devin, and it was held that, although 
he aequired his interest by a quit-claim deed, he was a 
purehaser, who purchased for a valuable consideration and 
without notice of the existence of the bond ; and it was said 

that “a purchaser who acquires title by a quit-claim takes 
precedence of cne holding under a prior unrecorded deed, 
of whieh he had no notice,” citing McConnel v. Reed, 4 
Scam., 117; Fash v. Blake, 38 Il., 363; Rowe v. Beckett, 
30 Ind., 154. See also Martin v. Morris, 22 N. W. 
Rep. (Wis.), 525. 

While we concede it to be the general rule, as stated by 
the authors above cited, that a purchaser who acquires title 
‘by a quit-claim deed is not a bona fide purchaser without 
notice of existing -equities, yet we think it is sufficiently 
shown that there are exceptions to this rule, and that this 
case falls within the exception. 

There is no doubt that the person who represented 
plaintiff was his attorney, with full authority to represent 
him at the time of the sales under execution. It is shown 
that plaintiff was notified, after some of the transactions 
referred to in the record had occurred, that his attorney 
was unfaithful to him, and as expressed by some of the 
witnesses, “had gone in with Atkins,” the judgment ercd- 
itor, and that “they were getting away with his property.” 
The employment was made, doubtless, with full knowledge 
of the methods usually adopted by his counsel, in the 
transaction of business; but even after having sufficient 
notice, from personal knowledge and acquaintance, and 
from reports which had reached him, and the statements 
made to him as to the manner in which the business was 
being conducted, he continued the attorney in his employ 


356 SUPREME COURT OF NEBRASKA, 


Lavender v. Holmes. 


and permitted him to go on as his representative. It is 
true that he testified that, at the time of the receipt of the 
information, he was in Ohio, and could not then return 
home. But by his long acquaintance in the city of Lin- 
coln, and his knowledge of the members of the bar in said 
city, he could, by correspondence or otherwise, have caused 
an investigation and prevented the confirmation of the sale, 
or if not its confirmation, he could, within the statutory 
period, have procured the sale to be set aside, and arrested 
the title before it passed to defendants. No steps of the 
kind seem to have been taken by him, and he must be 
held to be bound by the action of his attorney while under 
his employment. 

While defendants may not be purchasers without notice 
under their deeds, so far as the portion excepted from the 
warranty is concerned, yet we think it clear that plaintiff 
cannot now question their title, and in this collateral way at- 
tack the proceedings of the sheriff, and of the district court in 
confirming the sale and ordering the execution of the deed. 

The decree of the district court will be affirmed, except 
so far as it affects the two tracts of land described and 
bounded, and hereinbefore referred to. With reference to 
those tracts, the decree is reversed, and a decree will be 
entered in this court quieting the title of plaintiff. 


DECREE ACCORDINGLY. 


THE other judges concur. 
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JouHN J. BUTLER, PLAINTIFF IN ERROR, V. THomAs P. 
KENNARD, DEFENDANT IN ERROR. 


Commission on Sale of Real Estate. Where the price of 
property and terms of payment are fixed by the seller, and a 
broker engages to procure a purchaser at this price and upon 
these terms, if, upon the procurement of the broker, a purchaser 
is produced with whom the seller himself negotiates and effects 
a sale, the broker is entitled to his commission. See Potvin 
v. Curran, 13 Neb., 302. 


Error to the district court for Lancaster county. Tried ° 
below before CHAPMAN, J. 


I. W. Lansing, for plaintiff in error, cited: Lloyd v. 
Matthews, 51 New York, 124. Sussdorf v, Schmidt, 55 
Id., 319. Potvin v. Curran, 13 Neb., 303. Anderson v. 
Cox, 16 Id., 10. Harp v. Cummings, 54 Penn. State, 
394; Jones v. Adler, 11 Am. Law. Reg., 53. 


Ei. P. Holmes, for defendant in error, cited: Wylie v. 
Marine National Bank, 61 N. Y., 416. 


ReEEsk, Cu. J. 


This was an action brought by plaintiff in error against 
defendant in error, to recover the sum of $150 alleged to 
be due from him as commissions for negotiating the 
sale of certain real estate, owned by defendant. The case 
was tried to a jury, and resulted in a verdict in favor of 
defendant and a judgment against plaintiff for costs. 
Plaintiff alleges error, and brings the case into this court 
for review. 

There was a direct conflict in the testimony upon the 
trial in the district court. The testimony of plaintiff is to 
the effect that, at the time stated by him, defendant placed 
the property in his hands as a real estate agent, to be sold 
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for the sum of $5,000, with a contract for commissions in 
case the property was sold; that some time thereafter he 
showed the property to W. H. Stubblefield, and recom- 
mended its purchase upon the ground that the property 
was cheap and in reality the best bargain which he had to 
offer. Stubblefield afterwards purchased the property 
direct from defendant at the same price for which it was 
offered by plaintiff. Mr. Stubblefield also testified that his 
attention was called to the property by plaintiff, with the rec- 
ommendation of the investment, and that the property was 
_soon after purchased of defendant by him, he relying, as he 
' testifies, to some extent, upon the judgment of plaintiff. 
These facts were denied by defendant, and it is shown, 
we think quite clearly, that at the time defendant sold the 
property to Stubblefield he did not know that negotiations 
had been entered into between plaintiff and Stubblefield. 
Upon the trial the court gave to the jury the following 
instruction on its own motion, to the giving of which the 
’ plaintiff excepted : 

“TIT. If the defendant made the sale himself to the 
actual purchaser without knowledge that his agent, the 
plaintiff, was negotiating a sale, then your verdict should 
be in favor of defendant ; for unless the agreement between 
the plaintiff, Butler, and defendant, Kennard, precluded de- 
fendant from making a sale himself while the property 
was in the hands of his agent, for sale, the defendant would 
have a right to make the sale in question without paying 
his agent a commission on the same. On the other hand, 
if you find that plaintiff actually made a sale of defendant’s 
real estate, or was negotiating a sale, and had procured a 
purchaser for the property, and that defendant, with 
knowledge of such negotiations, took the matter-out of his 
agent’s hand, without notice to such agent, and closed the 
sale himself, then the plaintiff would be entitled to recover 
the value of his services, which would be the amount 
agreed to be paid by defendant as a commission upon a 
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sale if made upon ‘the terms and conditions of the agree- 
meut between plaintiff and defendant.” 

In the giving of this instruction we think the district 
court erred, By it the jury are informed that, “If the 
defendant made the sale himself to the actual purchaser, 
without knowledge that his agent, plaintiff, was negotiating 
a sale,” the verdict should be in favor of defendant. De- 
fendant insists that the instruction, when properly under- 
stood and considered, simply means that defendant had 
not parted with his right to sell the real estate himself, 
and if he did so without the aid of the agent, the plaintiff 
would not be entitled to commissions. In our opinion it 
will not bear this construction. There is no doubt that 
in the hurry of the trial, the judge before whom the cause 
was tried failed to make the instruction as definite and’ 
concise as is his usual custom ; and we think it is open to 
the objection contended for by plaintiff in error. 

Tt is a well-established rule in this, as well as other 
. states, that where a broker is employed to sell real estate, 
it is not necessary that the whole contract should be com- 
pleted alone by him, in order to entitle him to his com- 
mission. But if, through his instrumentality, the pur- 
chaser and owner are brought in contact, and a sale is 
made through the instrumentality of the. agent, he is en- 
titled to his compensation ; and this without reference to 
whether the owner, at the time the sale was perfected, had 
knowledge of the fact that he was making the sale, through 
such instrumentality. Hartley v. Dorr, 15 Neb., 451. 
Anderson v. Cox, 16 Id., 10. Potvin v. Curran, 13 Id., 
302. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur, 
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SruBenporF & Co., APPELLEES, v. LEonHART HoFr- 
MAN AND Prrrer HorrMan, APPELLANTS. 


Creditor’s Bill: PLEADING: INCONSISTENT DEFENCES. Plaint- 
iff’s action was in the nature of a creditor’s bil, alleging the re. 
covery of his judgment, that it was unsatisfied, and that the 
real estate sought to be levied upon was purchased by the judg- 
ment debtor, defendant, but that he procured the title to be 
conveyed to his brother, for the purpose of defrauding his cred- 
itors. Defendantanswered admitting that the title was held by 
his brother, who was, in fact, the owner of the property, but 
alleging that he was the head of a family, and that he had occu- 
pied the premises as a homestead since long prior to the recov- 
ery of the judgment by plaintiff, and asking that, in case the 
property should be held by the court as belonging to him, that 
his homestead rights be protected, the property not being capa- 
ble of fraudulent alienation, or subject to execution. Upon 
motion of plaintiff, he was compelled to elect upon which de- 
fense he wonld stand. Held, Error, the defenses not being 
inconsi-tent. 


AppEaL from the district court of Burt county. Heard 
below before WAKELEY, J. 


R. B. Daly, for appellants. 
Charles T. Dickinson, for appellees. 
" Rees, Cu. J. 


This was an action in the nature of a creditor’s bill. It 
is alleged in the petition that, on the 9th day of August, 
1882, plaintiff obtained a judgment against defendant, 
Leonhart Hoffman, in the county court of Burt county, 
for the sum of $307 and costs; that on the 14th of Jan- 
nary, 1885, au execution was issued upon said judgment, 
and returned unsatisfied. On the 6th day of November, 
1885, a transcript of the judgment was filed in the office 
of the clerk of the district court of Burt county ; that an 
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execution was issued thereon, and returned, no property 
found; that the judgnfent is still unsatisfied and in force; 
that defendant, Leonhart Hoffman, is insolvent, and has 
no property on which to levy for the satisfaction of said 
judgment. It is further alleged that, in the month of 
February, 1882, Leonhart Hoffman purchased a certain 
tract of real estate in Tekamah, and that, for the purpose 
of hindering and delaying plaintiffs in the collection of 
their debts, he caused the deed to said property to be placed 
in the name of one Robison Carr, who afterwards, at 
Leonhart’s request, conveyed the same to defendant, Peter 
Hoffman, who is the brother of defendant Leonhart, and 
in whose name the title has ever since been, and still re- 
mains; that the transfer to Peter was without considera- 
tion, and for the purpose aforesaid ; that Leonhart Hoff- 
man paid the purchase price for said property, of his own 
means, and since the purchase, he has made valuable im- 
provements thereon to the extent of $1,000. Itis further 
alleged that, about the 20th of April, 1880, Leonhart pur- 
chased another part of a lot, described in the petition ; that 
the purchase price thereof was $275, and at the time he paid 
thereon the sum of $75; subsequently thereto he paid $100; 
that he has made valuable improvements thereon, and has 
occtipied and used the same from the date of purchase, and 
that the property is now of the value of $400; that at the 
request of Leonhart Hoffman the contract for the purchase 
of the property was made in the name of Peter; that it 
xvas so made for the purpose of hindering and delaying 
plaintiffs in the collection of their judgment. 
. The two tracts taken together describe a part of lot five 
in block one hundred .and forty-six, in Tekamah, forty 
feet by ninety-five feet in size. 

The answer of defendant, Leonhart Hoffman, consists of 
a number of paragraphs, which may be briefly stated as 
admissions: First, That he is the brother of Peter Hoff- 
man. Second, That the legal title to the property in ques- 
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tion isheld by Peter Hoffman, by deed, and under contract 
from the vender named inthe petitién. Third, That dur- 
ing the time mentioned in plaintiff’s petition, he was in- 
solvent and had no property liable to be taken on execution- 
Fourth, That the house and lot conveyed by him to Peter 
Hoffman, January 22, 1879, was heavily incumbered, and 
the amount realized by him from said sale was only about 
$100, over and above incumbrances and debts due from 
defendant to Peter Hoffman. Fifth, That he lived on the 
premises in question from the time the house thereon was 
built, continuously, until the commencement of this suit. 
Sixth, That the names of the parties to the conveyances, 
and the dates of the same, are correctly stated in the peti- 
tion. Seventh, That the judgment set up in plaintiff’s 
petition was recovered against him; is unpaid, and that 
the same was recovered and executions issued thereon, as 
alleged by plaintiff. Highth, He denies each and every 
allegation in the petition not previously admitted. The 
ninth paragraph of the answer we here copy in full: 
“ Ninth—Defendant, Leonhart Hoffman, says that all 
he time since the obtaining of said judgment by plaintiff 
against him, he has been the head of a family, and that 
the place of his residence, from long prior to the obtaining 
of said judgment and up to the time of the commencentent 
of this suit, was upon the land in question, to-wit: Part of 
lot 5 in block 145, in the city of Tekamah, aforesaid ; that 
the value of said property is, and was during all said 
time, less than $2,000, and said.defendant says that said 
real estate was in fact the property of Peter Hoffman. 
Defendant says that, prior to the purchase of said first 
mentioned tract, February, 1882, he was insolvent, and 
had been ever since. Defendant further says that, in case 
the court finds from the testimony that the premises in 
question should in equity or law be held and considered 
as the property of defendant, Leonhart Hoffman, then in 
that case defendant claims said property as his homestead, 
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as exempt from execution and not subject to fraudulent 
alienation.” 

Peter Hoffman answered, admitting the judgment, the 
issuance of executions thereon, the insolvency of Leonhart, 
and alleged that the property was purchased with his own 
means, and for his own benefit, and denies the allegations 
of the petition. After the filing of the answer of Leonhart 
Hoffman, plaintiffs filed their motion to strike from the 
answer the fourth and ninth paragraphs thereof, excepting 
certain designated words in the ninth paragraph. The 
motion was sustained, so far as the fourth paragraph of 
the answer was attacked, but overruled as to the ninth. 
To this ruling defendant excepted. 

As we are unable to discover the purpose of the fourth 
paragraph in the answer, we cannot see that the court 
erred in striking it out. It refers to a deed not referred 
to in the petition, aud, so far as we can see, has no rele- 
vancy, or connection, with anything therein alleged. 

Plaintiff then moved the court te require defendant, 
Leonhart Hoffman, to elect, in his answer, which defense- 
he would rely upon, viz.: “That the property in question 
belongs to said defendant, or that it belongs to the de- 
fendant, Peter Hoffman.” This motion was sustained. 
To which defendant excepted. 

A trial was had, which resulted in a finding and decree 
in favor of plaintiff. The case is brought to this court by 
-appeal. There is no bill of exceptions, and it is stipulated 
that the matter to be decided is, whether the judgment is 
sustained by the pleadings. No brief has been filed upon 
either side, and the cause is submitted by plaintiff, ander 
rule sixth of this court, without argument. The stipula- 
tion is filed, with the record of the motions referred to, 
the ruling of the court thereon, and the exceptions of 
plaintiff to such ruling. 

It is very difficult to understand the purpose of defend- 
ant in bringing the cause to this court with the record and 
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stipulation attached, unless for the purpose of obtaining a 
review of the order of the district court requiring him to 
elect upon which defense the cause should be tried. 

It is the unanimous: opinion of the members of the 
court that, in making this order, the district court erred. 
The prayer of the answer, or rather what we suppose was 
intended as a part of the prayer, is, that in case the court 
finds from the testimony that the premises in question 
should, in equity or law, be held and considered as the 
property of defendant, Leonhart Hoffman, then that it be 
held to be exempt as a homestead and not capable of 
fraudulent alienation or subject to execution. The date of 
the accruing of the indebtedness is not given by the peti- 
tion. It is alleged in the answer that, from long prior to 
the rendition of the judgment, and up to the time of the 
commencement of this suit, defendant was the head of a 
family, and resided upon the property. It does not appear 
by the pleadings whether the indebtedness was contracted 
prior to the occupancy of the property or not. If not, 
whatever interest or title defendant had in the property 
would be exempt to him under a homestead right. This 
right may be based upon either a legal or an equitable 
interest (Sears v. Hanks, 14 Ohio St., 298), and therefore 
it was competent for defendant, notwithstanding the ad- 
mitted legal title in his brother, to assert his homestead 
right to the property ; and he had the right to present that 
defense in connection with his effort to protect whatever 
rights Peter might have had in the premises. 

The judgment of the district court is therefore reversed, 
and the cause remanded for further proceedings according 
to law. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Tue Srate, EX REL. AUGUsT GRossHANS, V. CLINTON 
B. GRAY ET AL. 


1. Municipal Corporations: crTrEs OF sEcOND Lass: PAsSs- 
ING ORDINANCES. In a city of the second ¢lass, containing a 
population of less-than five thousand, the common counci) con- 
sisted of four councilmen, elected to said office. Upon the final 
passage of an ordinance to redistrict the city and increase the 
number of wards, upon the calling of the yeas and nays, two 
answered and voted yea, and two failed to vote, whereupon the 
mayor voted yea, and declared the ordinance passed The pro- 
ceedings, Held, To be void. 

VOID ORDINANCE. Incumbents superseded by eouneli® 
men elected under, or by virtue of, such void proceedings, are 
entitled to be restored by due process of law; but the legal 
organization of thecity, and the acts of the councilmen de facto, 
within the purview of the. statute, will be recognized and 
upheld. 


ORIGINAL action in nature of quo warranto, 


J. B. Cessna, for relator, cited: 1 Dillon Mun. Corp., 
Sec, 229. Steckert v. Saginaw, 22 Mich., 104. Fordyce 
v. Godman, 20 Ohio State, 1. Morrison v. Lawrence, 98 
Mass., 219. Spangler v. Jacoby, 14 Ill., 297. Ryan ». 
Lyneh, 68 Ill., 160. McOracken v. San Francisco, 16 
Cal., 591. State v. McLelland, 18 Neb., 236. Carroll v. 
Wall, 10 Pac. Rep., 1. 


G. W. Bemis and Robert Ryan, for respondents. 


Coss, J. 


This is an original action of quo warranto, brought in 
this court by August Grosshans, who claims to be a coun- 
cilman of the city of Sutton, against Clinton B. Gray, 
William H. Thompson, Leonard Jarrett, August Green- 
heid, George Honey, and Hiram Jones, who are the de 
facto members of the council of said city. 
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The relator alleges that, in April, 1886, he was duly 
elected a councilman of the city of Sutton, a city of the 
second class, for the term of one year, and until his suc- 
cessor should be elected and qualified according to law, 
with allegations of his qualifications and eligibility to hold 
said office ; that on the 7thday of March, 1887, thecity coun- 
cil of Sutton attempted to pass an ordinance dividing said 
city.of Sutton into four wards, instead of two, changing the 
boundaries ofall the wards, and providing for the election 
of six new councilmen, two holding over; that satd ordi- 
nance passed by the vote of two councilmen and the mayor, 
the yeas and nays of the other two councilmen not being 
called and. recorded, no other votes were cast for or against 
said ordinance; that under this pretended ordinamce an 
election was held, April 5, 1887, at four different wards or 
precincts, at which election six pretended councilmen were 
declared elected, Clinton B. Gray in Ist ward, August 
Greenheid and William H. Thompson, 2d ward, George 
Honey, 3d ward, Leonard Jarrett and Hiram Jones in. 
4th ward; that said Gray, Jones, and Honey have all re- 
ceived their certificates -of election, accepted, and claim te 
exercise, and have been exercising, the duties of said office 
of councilmen, and have ousted and usurped the office, as 
councilman, of satd August‘Grosshans and C. W. Walther, 
etc.; that notwithstanding that the election of councilmen, 
April 7, 1887, was illegal and void, and that‘C. W. Wal- 
ther and August Grosshans are still the legal councilmen of 
said city of Sutton, the said C. B. Gray, August Green- 
heid, W. H. Thompson, L. Jarrett, and Hiram Jones, of 
said city, on the 11th day of April, 1887, and from thereon 
continuously ‘hitherto, without any Jegal warrant, claim, 
or right, have used and exercised, and still:do unlawfelly 
use and exercise the office of councilmen of said city, and 
claim to be councilmen in place of said August Grosshans 
and ©. W. Walther, and to have, use, and enjoy all the 
rights, privileges, and franchises of said office, to the dam- 
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age and prejudice of the rights of said city of Sutton and 
said relator, and also against the peace of the state, with 
prayer, etc. 

There was an answer by the respondents, 

‘The cause was referred to a referee to take testimony, 
find and report the facts to the court, who reported as 
follows: 

“JY, Hiland H. Wheeler, appointed referee by an order 
of the supreme court of Nebraska, to take testimony and 
to find and report the facts to said court by September 1, 
1887, in the above entitled action, have the honor to sub- 
mit the following: 

“ Pursuant to agreement of the respective parties, I took 
the testimony offered by the parties September 13, 1887, 
J. B, Cessna, Esq., appearing for relator, and Robert Ryan, 
_ Esq., for respondents, they waiving all ohiésions as to the 
time of hearing, and making report, also agreeing that the 
copy of the record of the meeting of the village board of 
‘Sutton, held April 10, 1886, might be considered as 
propefly authenticated. 

“Upon consideration of the pleadings and the evidence, 
I find as follows: 

“1, That on or about March 22, 1886, the town of 
Sutton, Clay county, Nebraska, was organized as a city 
of the second class, with two wards and four councilmen, 
two in each ward, and was under said organization in 
April, 1886. 

“2, That at an election of said city, held in April, 1886, 
J. W. Shirley was elected councilman of the first ward 
for the term of two years, and C. W. Walther for the term 
of one year, F. C. Matteson was elected councilman of the 
second ward for two years, and August Grosshans for the 
term of one year. 

“3. The said councilmen were duly qualified and en- 
tered upon the duties of their office. 

“4, ‘That at a regular session of the city council of said 
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Sutton, held March 7, 1887, at which were present the 
mayor and the four councilmen above named, an ordinance, 
‘to relocate and increase the number of wards in the city of 
Sutton and to define their boundaries,’ was read the third 
time, and on motion that it be approved, the vote was as 
follows: 

“J. W. Shirley voting aye. 

“C. W. Walther voting aye. 

“ Aug. Grosshans not voting. 

“¥. C. Matteson not voting. 

“Whereupon the mayor voted aye, and declared the or- 
dinance adopted, and the clerk was ordered to have said 
‘ordinance published three times in a Sutton newspaper of 
a general circulation. 

“5, That said ordinance ordained that said city be di- 
vided into four wards, and be entitled to two councilmen 
in each ward, who should be elected at the regular annual’ 
election, provided that the councilmen then in office should 
continue in office in the respective wards until the expira- 
tion of their terms of office. : 

“6, That under said ordinance an election was held 
April 5, 1887, in said city, and there were declared elected 
as councilmen, the respondents herein, to-wit: Clinton B. - 
Gray in the first ward, August Greenheid and William H. 
Thompson in the second ward, George Honey in the third 
ward, and Leonard Jarrett and Hiram Jones in the fourth 
ward. 

“7, That said last named Gray, Greenheid, Thomp- 
son, Honey, Jarrett, and Jones received their certificates 
of election, and claim to exercise, and are now exercising, 
the duties as councilmen of said city of Sutton, to the ex- 
clusion of the relator herein from the office of councilman, 
by virtue of the aforesaid ordinance and the election held 
thereunder.” i. 

The court will take judicial notice of the fact that Sut- 
ton is, and was at the times involved in the proceedings in 
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question, a city of the second class, containing a population of 
less than five thousand. Consequently the provisions of the 
1st article of chapter 14 of the Compiled Statutes of 1885 
must be held as the charter of said city, and as governing 
‘and controlling its board of councilmen and officers. 

Section 76 of said article provides that, “On the passage 
or adoption of every by-law or ordinance, and every reso- 
lution or order to enter into a contract by the council or 
board of trustees, the yeas and nays shall be called and re- 
corded; and to pass or adopt any by-law, ordinance, or 
any such resolution or order, a concurrence of a majority 
of the whole number of members elected to the council or 
trustees shall be required,” ete. 

Section 79 of said article provides that, “ All ordinances 
and resolutions or orders for the appropriation or payment 
of money, shall require for their passage or adoption the 
concurrence of a majority of all members elected to the 
council or board of trustees.” 

Section 10 of said article provides that, “The mayor 
shall preside at all meetings of the city council, and shall 
have a casting vote when the council is equally divided, 
and none other, and shall have the superintending control 
of all the officers and affairs of the city, and shall take 
care that the ordinances of the city and of this chapter are 
complied with.” 

Considering these sections together, there can be no 
doubt that to pass an ordinance for the re organization of 
the city by increasing the number of wards, and of the 
membership of the council, it required the concurring vote 
of a majority of all the councilmen elected, and the vote of 
two members of a council consisting of four members was 
not sufficient, and that the vote of the mayor added nothing 
to the significance of the proceeding. The provisions of 
section 10 apply to the general proceedings of the council, 
and not to the passage of ordinances. It follows, then, 
that the ordinance of March 7, 1887, is void. 

24. 


370 SUPREME COURT OF NEBRASKA, 


State v. Gray. 


Section 4 of the said article provides that: “Tach 
ward in each city shall have at least two councilmen, who 
shall be chosen by the qualified electors of their respective 
wards, and who shall serve for two years, and until their 
succes ors shall be elected and qualified; and no person 
shall be eligible to the office of councilman who is not at 
the time of his election an actual resident of the ward for 
which he is elected, and a qualified elector under the con- 
stitution and laws of the state of Nebraska ; and if any coun- 
cilman shall remove from the ward for which he is elected, 
his office of councilman shall thereby become vacated; 
Provided, At the first general city election under this char- 
ter there shall be two councilmen elected for each ward, 
the one receiving the greatest number of votes shall serve 
for two years, and the one receiving the next highest num- 
ber of votes shall serve for one year, and one councilman 
for each ward at each annual election thereafter. When- 
ever there shall be a tie in the election of councilmen, it 
shall be determined by lot by judges of election of the 
ward in which it shall happen.” 

It appears by the report of the referee that, at the elec- 
tion of 1886, which was the first election of councilmen 
for said city, the relator was elected a councilman for the 
second ward, to serve for one year, and under the provis- 
ions of section 4, above quoted, until his successor should 
be elected and qualified; and there having been no subse- 
quent election of councilmen for said' ward, nov any legal 
re-organization or redivision of said city into wards, the 
right of the relator to the said office of councilman of said 
ward is too plain to admit of a question. Were it not so, 
the authorities cited by counsel for the relator to that effect 
would be conclusive. 

As I understand it, the question, and the only one, before 
this court is, whether the relator is lawfully entitled to the 
office of councilman of the second ward of the city of 
Sutton, That question must be found in favor of the 
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relator. Counsel, at the hearing, having expressed a desire 
that, in case the court should reach the conclusion above 
expressed, it would also give its opinion upon the effect of 
the official acts of the city and board of councilmen since 
the attempted re-organization, I will, for whatever it 
may be worth, say, that the city of Sutton is a city de jure, 
as well as de facto, and entitled to a board of councilmen. 
This board, while acting and recognized as such by the 
mayor, clerk, and public, is capable of passing ordinances 
and transacting all business within the purview of the 
charter, without regard to its membership, and all ordi- 
nances and other measures duly passed or adopted by the 
mayor and councilmen of said city, while acting under 
such authority or color of authority, will be upheld. 
The judgment will be for the relator. 


JUDGMENT ACCORDINGLY. 


‘ 


Tue other judges concur. 


GrorGE MARTIN, PLAINTIFF IN ERROR, v. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR. 


1. Liquors: REVOCATION BY PROPER AUTHORITIES OF LICENSE 
TO SELL. Section 92 of chapter 13 of the Compiled Statutes of 
1887, governing cities of the first classy in this state, provides 
that the license of a person selling intoxicating liquors shall be 
revoked by the mayor and council, upon conviction of the 
licensee of any violation of any law, ordinance, or regulation 
appertaining to the sale of such liquors. Where the holder of 
a license was convicted of the violation of the law pertaining 
to the sale of intoxicating liquors, in the police court of the city 
of Lincoln, and the fact of such conviction was duly certified by 
the police judge to the mayor and council, it was Held: First, 
That the mayor and council were authorized and required 
to revoke the license. Second. That no notice to the licensee 
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e 
of such proposed action was necessary. Third. That.such revo- 
cation could be declared by resolution, and that the passage of 
an ordinance was not necessary. 


ORDER OF REVOCATION BY CITY COUNCIL: 

PRESUMPTION AS TO PRESENCE OF MAYOR. In such ease, 

where the resolution directed the marshal to notify the licensee. 
that the license had been revoked by the mayor. and council), 

there could be no presumption that the mayor was not present 

at such meeting, it being his official duty to preside at all meet- 

ings of the council 


3. Constitutional Law. Section 92, chapter 13, Compiled Stat- 
utes of 1887, Held, Constitutional. 


Error to the district court for Lancaster county. Tried 
below before FIELD, J. 


Charles E. Magoon and O. P. Mason, for plaintiff in 
error, on question of notice to licensee, cited: Const., See. 
3, Art. J. And that a license is property, citing: Dorman 
v. State, 34 Ala., 239. Stevens v. State, 2 Ark., 299. 
Plummer v. Com., 1 Bush., 26. 1 Dillon Mun. Corp., See. 
280. Com. v. Moylan, 119 Mass., 109. State v. Snow, 3 
Rhode Island, 74. Heise v. Town Council, 6 Rich., 404. 


William Leese, Attorney General, for the state, cited: 
Columbus v. Outcomp, 17 N. W. R., 47. Metropolitan 
Board v. Barrie, 34 N. Y., 657. State, ex rel. City of 
York, v. Babcock, 20 Neb., 522. 


Reese, Ca. J. 


Plaintiff in error was convicted of the crime of selling 
intoxicating liquors in violation of law, not having a 
license therefor. The principal part of the evidence sub- 
mitted on the trial was. contained in a stipulation of facts, 
which we here copy: 

“Tt is hereby stipulated and agreed by and. between the 
parties to this action, that this cause be submitted upon the 
following statement of facts: 
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“1. It is agreed that the deferidant, George Martin, 
received a license from the city of Lincoln, Nebraska, duly 
issued, in accordance with the law, empowering him to sell 
liquor (commonly Known as intoxicating liquor) as a bev- 
erage, in said ‘city of Vincoln, during the municipal year 
of 1887-8, and paid therefor the sum of one thousand 
dollars, in advance, as by law required, and that said 
license was duly and lawfully issued. 

“2. That on the 22d day of June, 1887, said George 
Martin was convicted of the offense of selling intoxicating 
liquors at his place of business on the 12th day of June, 
1887, that being the Sabbath day, commonly called Sun- 
day, which said conviction was had upon trial of said cause 
in the police court of said city of Lincoln, by the judge of 
said court without the intervention of a jury, and resulted 
in the conviction of said Martin, and the imposing upon 
him of a fine of $25.00 and costs, taxed at $16.80. That 
said cause of said State v. Martin was duly appealed from 
said police court to the district court of Lancaster county, 
Nebraska, and now stands for trial in said court. That 
afterwards, and on the 12th day of July, 1887, the city 
council of said city of Lincoln, without notice to the said 
George Martin from said council of its intended action, 
pretended to revoke the said license heretofore granted to 
the said Martin, as shown by the recoid of the proceedings 
of said council, and hereinbefore referred to, in the mauner 
set forth in the certified statement of the proceedings of 
said council for said date, July 12, 1887, which is hereto 
attached and made a part hereof. 

“The proceedings had and conviction hereinbefore re- 
ferred to before the police judge of the city of Lincoln, is 
fully set out in a transcript hereto attached, and made a 
part hereof, marked exhibit ‘B.’ That at thetime charged 
in the complaint, defendant did sell and dispose of intoxi- 
cating liquor at the time and place set forth in said com- 
plaint, 
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“ LincoLn, NEBRASKA, July 12, 1887, 

i. ¥ ‘i The following was read: 

“To the Hon. Mayor and Council of the City of Lincoln: 

“JT, A. F. Parsons, police judge of the city of Lincoln, 
hereby certify that on the 22d day of June, 1887, George 
Martin, a person licensed to sell malt, spirituous, and 
vinous liquors within this city, was convicted of the 
offense of selling intoxicating liquors at his place of busi- 
ness, in the basement under the St. Charles Hotel, on O 
street, near 8th street, on the 12th day of June, 1887, it 
being the Sabbath day, commonly called Sunday, and was 
adjudged to pay a fine of $25.00 and costs, and stand com- 
mitted until the same is paid, from which judgment he 
appealed. 

e “ Witness my hand this 27th day of June, 1887. 
“A, F. PARsSons, 
“ Police Judge. 

“Cn Burks introduced the following: 

“«Whereas, one George Martin has heretofore been 
licensed by the city of Lincoln to sell spirituous, malt, 
vinous, and mixed liquors, in the city of Lincoln; and, 
whereas, the said George Martin has been duly convicted 
of unlawfully selling liquors on the Sabbath day, such 
conviction being before the police judge of said city, as 
shown by the certificate of said judge now on file with the 
city clerk of said city; therefore, Resolved, That the said 
license of the said George Martin, dated April 13, 1887, 
be and the same is hereby revoked, and the marshal of 
said city is hereby instructed to see that the saloon kept 
by said George Martin under said license is closed up, and 
the said clerk is hereby instructed to at once notify the 
said George Martin that his said license has been revoked 
by the mayor and council of the city of Lincoln,’ 

“On motion of C’n Burks, the resolution was adopted, 
and the license revoked on the vote: Ayes, C’n Briscoe, 
Brock, Burks, Dean, Graham, Hovey, Pace; Noes, C’n 
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Cooper, Ensign, Fraas; excused from voting, C’n Bill- 
ingsley ; absent, Dailey. 
(Record 7, Pages 71, 72.) 


“SratTe oF NEpraska, | .. 
Lancaster County. : 


“T, R. C. Manley, clerk of the city of Lincoln, hereby 
certify that the foregoing is a complete transcript from the 
record of all that pertains to the action of the council in 
the matter of the revocation of the license of George 
Martin. . 

“Witness my hand and the seal of said city, this 2d 


day of August, A.D. 1887. 
“R. C. MANLEY, 


[SEAL. ] “Oity Clerk.” 

It will be seen by the foregoing that plaintiff in error 
had received a license to sell intoxicating liquors ; but that 
his license had been revoked by the city council, prior to 
the commission of the offense for which the indictment 
in this case was returned by the grand jury. 

There are three questions presented by plaintiff for de- 
cision. It is contended by him: First. That the action 
of the council in revoking the license was without notice 
to the licensee, and. therefore void. Second. That the 
council did not act by ordinance as required by law, and 
that the resolution declaring the revocation of the license 
was without legal force, and void. Zhird. That sec- 
tion 92 of chapter 13 of the Compiled Statutes, under 
which the council acted in the matter of the revocation of 
the license, is unconstitutional, and that, for that reason, the 
action of the council was void. Upon the oral argument, 
it was further contended that as the section of the statute, 
hereafter noticed, under which the council acted in the 
matter of revoking the license, requires the revocation to 
be by the “mayor and council,” the council alone could 
not act, and hence the attempted revocation was void for 
that reason, 
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If the revocation was void for any of the reasons pre- 
sented by plaintiff in error, it would follow that the con- 
viction was érroneous, as he would still be protected by 
his license, notwithstanding his previous conviction of 
violating the law under which the license was issued. 

It appears by the record that a license was issued to 
plaintiff in error on the 13th day of April, 1887, by which 
he was permitted to sell intoxicating liquors until the sec- 
ond Tuesday in April, 1888, but that on the 22d day of 
June, 1887, he was convicted of selling liquor on Sunday, 
the 12th day of the same month. This conviction was had 
in the police court, and on the 27th day of June the police 
judge certified the conviction to the city council. Ata 
subsequent meeting of the council, we presume, although 
the date is not given, the resolution revoking the license 
was adopted, without any notice having been given to 
plaintiff in error of the contemplated action of the council. 
The section of the statute under which this action was had 
is section 92 of the law governing cities of the fitst class, 
Comp. Stat. 1887, Ch. 13a, which is as follows: 

“Src. 92. The mayor and council may by ordinance 
license, restrain, regulate, or prohibit the selling or giving 
away of malt, spirituous, or vinous mixed, or fermented 
intoxicating liquors, the license not to exteud beyond the 
municipal year for which it shall be granted, and to ‘de- 
termine the amount to be paid for sucli license not less 
than the minimum sum required by any general law tion 
the subject ; * is * — Provided, That any per- 
mits issued to a druggist may be revoked by the coiticil 
at pleasure; and further, that any license issued by the 
mayor and council for any purpose mentioned in this sec- 
tion shall be revoked by the mayor and council upon con- 
viction of the licensee of any violation of any law, ordi- 
nance, or regulation, pertaining to the sale of such liquors, 
and proceedings of appeal or error ‘taken to review such 
judgment or conviction shall in nowise affect the revdcj- 
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tion of such license or the effect of such conviction, until 
such appellate or error proceedings be finally determined, 
and such conviction be finally annulled, revoked, or re- 
versed.” 

It is made the duty of the mayor and council to revoke 
the license, “upon conviction of the licensee of any violation 
of any law, ordinance, or regulation pertaining to the sale 
of” liquors. The language of the statut: is imperative. 
Any license “shall be revoked” upon such conviction. 
But it is contended that, before the mayor and council can 
legally revoke the license, notice must be given to the 
licensee, in order that he may show cause, if any exists, 
why the license should not be revoked. In support of this 
contention, it is insisted that the license is a franchise, or 
public right, vested in the individual, and for which he 
has paid a consideration, and therefore it has all the nec- 
essary elements of property under the provision of ‘the 
constitution that, “No person shall be deprived of life, 
liberty, or property, without dué process of law.” Const., 
Sec. 3, Art. J. There is no vested right in a license to sell 
intoxicating liquors, which the state may not take away at 
pleasure. Pleuler v. The State, 11 Neb., 575. Such licen- 
ces are not contracts between the state or municipality 
issuing them and the licensee, but are mere temporary per- 
mits to do what otherwise would be unlawful: Board of 
Excise v. Barrie, 34 N. Y., 657. They are subject to the 
direction of the government, which may revoke them as it 
deems fit, and may be abrogated by the adoption of a 
municipal ordinance’ prohibiting the sale of liquors. Co-" 
lumbus v. Cutcomp, 17 N. W: Rep., 47. 

The law of 1881 (Comp. Stat., Ch. 50), commonly known 
as the Slocumb law, absolutely prohibits ‘the entire tiaffic 
in intoxicating liquors “by the most expressive language,” 
giving only an exception where the license or permit is 
issued. Pleuler v. State, supra, 576. We therefore con- 
clude that there is no such vested right or essential elenient 
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of property in a license as to bring it within the provision 
of the constitution above quoted. 

But this does not entirely dispose of the question here 
presented, for if notice to the licensee was neccessary to 
give the municipal authorities jurisdiction, the act of the 
council might still be void for want of authority or power 
to act. A number of cases are cited by plaiutiff in error 
holding that notice, in the particular cases then under con- 
sideration, was necessary. These cases are: Plummer v. 
The Commonwealth, 1 Bush (Ky), 26, Heise v. Town 
Council, 6 Rich. (8. C. Law), 404, Commonwealth v. 
Moylan, 119 Mass., 109, and Gaertner v. City of Fond 
du Lac, 34 Wis., 504. 

In Plummer v. Commonwealth, one Shepherd was licensed 
by the county court to keep a tavern. Before the expira- 
tion of the license the county court, without any notice, 
suspended the same until the next term of court. During . 
this period, Plummer assisted Shepherd in retailing liquors, 
and was indicted therefor. He justified under Shepherd’s 
license. To avoid this, the prosecutor offered in evidence 
the order of suspension, which was admitted over the ob- 
jection of the accused. For this, the court of appeals re- 
versed the judgment of conviction. The action of the 
county court was had under section 9 of chapter 99, 
Vol. 2, Stanton’s Revised Statutes of Kentucky, which 
_ provided, in substance, that it should be the duty of 
every trustee of a town, when informed that an offense 
was committed by a tavern keeper of his town, “to make 
the same known to the judge of the county court, whio 
shall cause the alleged offender to be summoned to appear 
before him at a time and place designated, to show cause 
why his license shall not be suspended until the next 
county court,” when the judge should “hear and decide 
‘the case” and make such order as might be necessary. 
As the county judge had omitted to cause Shepherd “to be 
summoned to appear before him,” as plainly required by 
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the statute, it was very properly held that the trial court 
erred in admitting the order of suspension in evidence. 

The case of Heise v. Town Council, was where the town 
council of Columbia had enacted an ordinance that, upon 
a retailer of spirituous liquor selling liquor to a slave, his 
license should be forfeited, and it was held that under the 
charter no other penalties than fines could be inflicted, and 
therefore the ordinance was void, as well as the order of 
forfeiture under it. 

The case of Commonwealth v. Moylan, was where the de- 
fendant was accused of selling liquors in violation of law. 
Proof of the sale was made. She relied on her license pre- 
viously issued. The government then introduced the 
record of the mayor and aldermen, showing a revocation 
of the license, which was admitted over tie objections of 

_the defendant. The record showed that the committee be- 
‘fore whom the hearing was had reported to the council 
that, in their opinion, it was inexpedient to take further 
action in the matter. The report was accepted. It was 
then ordered that the license be revoked. It was held by 
the supreme court that it was not within the power of the 
‘vouncil to arbitrarily revoke the license, there being no 
proof of any violation of its conditions. The statute of 
uf that state provided that, ‘The mayor and aldermen, or 
the selectmen, of the Gity or town by which a license has 
heen issued, after notice to the licensee and reasonable 
opportunity to be heard by them, ur by a committee of 
their number, may declare the license forfeited, upon proof 
satisfactory to them that he has violated, or permitted to 
he violated, any of the conditions thereof.” Yet in the 
later case, Commonwealth v. Hamer, 128 Mass., 76, decided 
by the same court, it was held that a written notice to the 
licensee was uot required, and that “if any notice is neces- 
“sary” a verbal notice would be sufficient. 

Tn Gaertner v. The City of Fond du Lae, the supreme 

cuurt of Wisconsin, by a dictum, says; “ It would scem 
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that the common council of a city has no authority to 
revoke a license upon charges, without giving the licensee 
notice and an opportunity to be heard; but the point is 
not here decided.” 

If that case is authority for anything, it would simply 
be that, when charges are preferred against a licensee for 
violation of the law, it would probably be necessary that 
notice of the pendency of such charges should be given be- 
fore the question could be examined and license revoked. 
In this case the statute makes no reference to the hearing 
of a complaint by the mayor and council, but simply pro- 
vides that, “the license shall be revoked, by the mayor 
and council, upon conviction of the licensee of any viola- 
tion of any law, ordinance, or regulation, pertaining to the 
sale of such liquors,” ete. No trial or investigation could 
be had. The certificate of the police judge, showing a 
conviction, of plaintiff in error, was before the council. 
They had but a simple ministerial duty to perform, in obe- 
dience to the plain mandate of the law, and that was to 
revoke the license. It is stipulated that he was convicted 
of the offense stated in the certificate of the police judge. 
It is admitted that the certificate was true. That being 
the case, no defense could have been made, and no notice 
was necessary to give the council jurisdiction. 

It is insisted that the action of the council should have 
been by ordinance, and that a simple resolution was not 
’ sufficient. We find nothing in the law which would re- 
quire the passage of an ordinance to revoke this license. 
It is true, the section provides that the mayor and the city 
council may by ordinance license, restrain, regulate, or 
prohibit the traffic in intoxicating liquors ; but this, in our 
opinion, simply means that, in case it is deemed expedient 
to license the sale of intoxicating liquors, or to restrain, 
regulate, or prohibit the selling of the same, it is necessary 
that a general ordinance be enacted for the purpose of gov- 
erning applications for such licenses, as well as the regula- 
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tions to be imposed and the action of the officers of the 
municipality in the matter of the issuance of the license 
or the regulation of the traffic. This language of the stat- 
ute is evidently intended to mean just what is stated by 
this court in The State v. Andrews, 11 Neb., 523, which is, 
“Under the law of 1881, the traffic in liquors, within the 
limits of cities and villages, can only be carried on under 
ordinance, duly passed by the corporate authorities thereof. 
Until this is done, no application can be made, and no 
other steps taken towards the procurement of a license to 
sell liquors within the limits of such corporation.” We 
think it cannot be contended that an ordinance must he passed 
in each case for the issuance of a license, in order to deter- 
mine the amount to be paid therefor ; but it must be suffi- 
cient that, if the ordinance governing the licensing and the 
sale of intoxicating liquors is complied with by the appli- 
cant, the license or permit can be issued by the council. It 
is provided that any permits issued to a druggist may be 
revoked by the council at pleasure, and that a license issued 
by the mayor and council] shall be revoked, in case of a vio- 
lation of the law by the licensee. I know of nothing in 
the law, nor in reason, which would require the passage of 
an ordinance declaring a license or permit revoked, in 
order to the validity of the action of the council in order- 
ing such revocation. 

The contention that the section above referred to is un- 
constitutional has been sufficiently disposed of alrcady, 
and we think it needs no further attention. 

The last question presented is,.that it is not shown by 
the record that the mayor participated in theact of revoking 
the license, and therefore the action of the council was void. 
This proposition was argued at the bar of the court with con- 
siderable force, and quite a degree of logic, by the very able 
counsel representing plaintiff in error, but we cannot adopt 
his reasoning. It is stated in the stipulation upon which 
the cause was tried, that the city council, without notice to 
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plaintiff in error, pretended to revoke the license granted 
to him, as shown by the record of the proceedings. This 
record shows the certificate of the police judge, directed to 
“The Hon. Mayor and council of the city of Lincoln.” It 
is shown that, upon this certificate of conviction being filed, 
one of the councilmen introduced the resolution, declaring 
the license revoked. I quote from this resolution, to-wit, 
that the “marshal of said city is hereby instructed to see 
that the saloon kept by said George Martin, under the 
license, is closed up, and that said clerk is hereby instructed 
to at once notify said George Martin that said license has 
been revoked by the mayor and council of the city of Lin- 
-coln.” There is no suggestion, anywhere, that the mayor 
was not present in the discharge of his duty, as required 
by section 20 of the chapter governing cities of the first 
class. We know of no rule of law that will permit us, in 
the face of the recital of that resolution, to presume that he. 
was not present at the meeting of the council. ‘The section 
referred to provides that, “The mayor shall preside at all 
meetings of the city council.” The resolution, in effect, 
says he was present, and there is no proof that he was not. 
It is true that, in the stipulation, it is said that the city 
council revoked the license, but it is equally true that the 
resolution, showing the presence of the mayor, was made a 
part of that stipulation. The question, then, as to whether 
the councilmen, when assembled together, could revoke 
the license, without the joint action of the mayor, cannot 
arise in this case. 
The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 
Coss, J., concurs, 


MAXWELL, J., dissenting. 


I am ‘unable to concur in the views of the majority of 
the court, and will briefly state the reasons for my dissent. 
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It will be conceded that a license is not property, in the 
sense that it can be sold or transferred, yet it is a valuable 
financial right—the right to vend intoxicating liquors ac- 
cording to law. Such a right costs the licensee at least 
one thousand dollars, and the school fund of the city is 
benefited to that extent. The city having received this 
money, certainly must act in good faith with the party 
licensed, and so long as he keeps within the law he should 
be protected. He is entitled to be heard before his license 
is revoked, in order that he may answer the charge made 
against him. The charge may have been inspired by 
malice, the prosecution an attempt to extort blackmail, 
and even the judgment itself, rendered before a single judge 
without a jury, may have been entirely unauthorized. The 
_ license is a valuable thing—property in all but in name— 
and the licensee, before being deprived of it, is entitled to his 
day in court. The law is to be construed so as to do justice 
between the parties, and nothing is gained, either to the 
cause of temperance or. good morals, by excepting cases 
involving the sale of liquor, alleged to have been sold in 
violation of law, from the ordinary rules requiring a party 
to have notice before a judgment is rendered against him. 
It is the duty of the mayor and council to revoke a license 
.in any of the cases specified, where intoxicating liquor has 
been sold in violation of law; but such revocation should 
not take place until the licensee has had an opportunity to 
make his defense. The scales of justice are in equipoise 
for all alike, and upon the same terms and conditions. 
There is nothing to show that the city council of Lincoln 
were in regular session, or at an adjourned meeting, or that 
a special meeting had been called. So far as appears, the 
councilmen named as voting on the resolution met together 
and adopted a resolution revoking the license. It may be 
said, it will be presumed they were in regular session, but 
no presumptions will be indulged in where, as in this case, 
the facts are stipulated and the cause submitted to the court 
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on such stipulation. We find alzo that Dailey was nbeonts 
If this was a special meeting it certainly was necessary to 
notify him of the proposed meeting, and such notice should 
appear on the face of the record. The case does not differ 
materially inthat respect from People v. Peters, 4 Neb., 254; 
Russel v. State, 13 Neb., 70. At common law, where a pub- 
lic duty is confided to several persons, it may be performed 
by a majority of them; but al] must meet or confer or have 
notice of the meeting. Parrott v. Knickerbocker, ete., Co., 
8 Abb. Pr. (N.S.), 234. 38 How., 508. Plymouth v. 
Plymouth County, 16 Gray, 341. Schenck v. Peay, 1 
Woolw.,175. People v. Nostrand, 46 N. Y. (1 Sick.), 375. 
Queen v. Wake, 8 Ell. & BI. 384. People v. Coghill, 47 
Cal., 361. North Carolina R. R. Co. v. Swepson, 71 N. 
C., 350. Matter of Gardner, 41 How. Pr., 255. 

There is nothing in the stipulation of facts tending to 
show that the mayor was present. It is conceded in the 
majority opinion that his presence was necessary. I have 
carefully examined the stipulation of facts, but have failed 
to find anything from which it could be inferred that the 
mayor was present. It does appear that councilman 
Burks introduced the resolution, and on motion of coun- 
cilman Burks the resolution was adopted, the votes for 
and against being set out, but the name of the mayor, or 
any one presiding, does not appear. Nor in fact does ‘it 
appear that there was a presiding officer, which leads the 
writer to infer that eleven of the councilmen simply met 
together, without being in lawful session, In revoking 
a license the action of both the mayor and council is re- 
quired. The act of revocation is that of two agents, one 
the city council, and the other the mayor, and the rule is 
well established that where an authority i is given to two or 
more agents to do an act, the act is valid only when all of 
them concur in doing it; for the authority is strictly con- 
strued, and the power is joint and not several. Story on 
Agency, § 42. Inhab. of Parrish in Sution v. Cole, 3 
Pick., 232. Damon v. Inhab. of Granby, 2 Pick., 345. 


JANUARY TERM, 1888. 385 


State v. MeMilien. 


Kupfer v. Inhab. of South Parrish in Augusta, 12 Mass., 
185. Low v. Perkins, 10 Vt., 5382. Despatch Line of 
Packets v, Bellamy M’j’g Co.,12 N. H., 226. Woolsly 
v. Tompkins, 23 Wend., 324. Johnsion v. Bingham, 9 
Watts & Serg., 56. Heard v. March, 12 Cush., 580. 
Cross v. The United States, 24 Bos. Law Rep., 224. Rol- 
lins v. Phelps, 5 Minn., 463. Hartford Fire Ins. Co. v. 
Wilco, 57 Ill., 180. 

This revocation was sought to be accomplished by a 
resolution. This would not seeia to be sufficient. A 
license is granted by an ordinance, and it would seem to 
be necessary to revoke it in the same way. The mayor 
and city council constitute the legislature of a city, and, 
within the limits preseribed by law, may pass ordinances 
and regulate the affairs of the city. Suppose the legisla- 
ture of the state should pass a resolution reciting certain 
facts, and declaring that thereby some law should be re- 
pealed. Would such a resolution, upon its passage, even 
-if signed by the governor, have the effect to repeal the law ? 
No one will so contend, nor does the passage of a resolu- 
tion by a city council have the effect to repeal an ordinauce. 


THE STATE, EX REL. De Forrest Ricnarps, v. Hiram 
G. McMILLEN, RESPONDENT. 


Elections: RESIDENCE AS A QUALIFICATION FOR OFFICE. The 
relator was elected to the office of county treasurer at {he unnual 
election held November 3, 1885. At that date he had been a res- 
ident of the state for five months only, but was otherwise eligible. 
At the commencement of the term his residence in the state had 
been continuous for seven months, He.d, That being ineligible to 
such election at the date thereof, under a fair construction of Scc. 
1, Art. VII. of the constitution, and Sec. 64, Chap. 26, Comp. 
Stats., such ineligibility was not removed, for the purposes of 
that election, by reason of six months’ continuous residence pre- 
vious to the commencement of the term, 


25 
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ORIGINAL action in nature of quo warranto, 


Thurston & Hall, for relator, cited: State v. Murray, 
28 Wis., 96. State v. Trumpf, 50 Id.,111. Privett v. Bick- 
ford, 26 Kan., 52. © 


A. Bartow (O. P. Mason and Charles E. Magoon with 
him), for respondent, cited: State v. Smith, 14 Wis., 539. 


Coss, J. 


This is an information in the nature of a quo warranto 
by De Forrest Richards, who claims to be the county treas- 
urer of Dawes county, by an election held November 3, 
1885, against Hiram G. McMillen, incumbent, by yirtue 
of an election first held on the organization of said county, 
June 27, 1885. 

There is no question made in the pleadings or papers, 
and it may be stated as admitted by the parties, that the 
relator was a candidate for county treasurer at the annual 
election of 1885; that he received the highest number of 
votes cast for that office; that a certificate of election was 
duly delivered to him; that he gave a sufficient bond as 
county treasurer, which was approved by the county com- 
missioners; and that he took the necessary oath of office 
aud demanded the records, papers, and other property of 
the office, of incumbent, which were refused. It is also 
admitted that the respondent was lawfully elected to the 
office at the first election, held on the organization of the 

- county, June 27, 1885; that he was regularly qualified, 
and entitled to hold the office until the next general elec- 
tion for the same office to be held in other counties, as pro- 
vided by law then in force, and until his successor should 
be duly clected and qualified. His tenure was fixed by - 
authority of the provisions of Sec. 14 of Art. II., Chap. 
17, Compiled Statutes, that: “All county and precinct 
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officers elected at the first election as herein provided shall 
continue to hold their respective offices until the next gen- 
eral election held for the same offices in other counties, as 
provided by the election law in force at that time, _ until 
their successors are elected and qualified.” 

The salient question presented is, that of the legal quali- 
fication of the relator as a citizen and elector at the date of 
his said election. Was he competent to be elected to the 
office, having six months’ consecutive residence’ in this 
state, within the meaning of the election laws? 

Sec. 64, Chap. 26, of the election law, provides: “The 
election of any person to any public office, the location or 
relocation of a county seat, or any proposition submitted 
to a vote of the people, may be contested. First. For 
malconduct, fraud, or corruption on the part of the judges 
of election in any precinct, township, or ward, or of any 
board of canvassers, or any member of either board, suffi- 
cient to change the result. Second. When the incumbent 
was not eligible to the office at the time of the election,” 
etc. 

Sec. 1 of Art. VII. of the ‘onstitation of this state, pro- 
vides that: “Every male person of the age of twenty-one 
years, or upwards, belonging to either of the following 
classes, who shall have resided in this state six months, 
and in the county, precinct, or ward for the term provided 
by law, shall be an elector. First. Citizens of the United 
States,”’ ete. 

The relator in this proceeding now becomes the incwm- 
bent, under the second provision of Sec. 64, above quoted, 
and it is assumed, from the words of the statute, that the 
grounds of contest there provided were intended to be suf- 
ficient grounds of removal, if apparent on evidence, and 
that the relator therefore must have resided in this state 
six months consecutively at the time of the election, to have 
been eligible to the office. 

It is established from evidence that the relator was for- 
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merly a resident of the state of Alabama; that in tlic last 
week of May, 1885, he left that state with his family, with 
the intention of making a permanent residence elsewhere, 
if he formed a partnership in business with certain parties 
in Wyoming territory, which was then contemplated. This 
intention he made known to others prior, and subsequent, 
to leaving Alabama. Upon his arrival at or near Chey- 
enne, in Wyoming territory, and meeting the parties men- 
tioned, he formed the contemplated partnership with them 
and settled in the county of Dawes, Nebraska, as a busi- 
ness residence. In pursuance of this intention he came 
into Dawes county June 2, 1885, and going thence to 
Spearfish, in the territory of Dakota, on a temporary visit 
to his mother, left his family there, and returned to Dawes 
county for the purpose of completing his business arrange- 
ments, where, with the exception of a trip of two weeks to 
Chicago for supplies for his business, he remained till 
August 1st, following, on which day he had erected a house 
in the new town of Chadron, and on August 2d opened 
and entered on his present business of banking, under the 
firm of Richards Brothers & Brown, in which, it is be- 
lieved, he has continued hitherto. His family, consisting 
of his wife and two children, remained in Dakota at his 
mother’s until September following, when they joined him 
at Chadron, remaining there one or two months, when they 
went thence back to her mother’s, in Alabama, to spend 
the winter. 

It cannot, therefore, be maintained that the relator was 
an elector, a qualified voter, or a citizen, within the mean- 
ing of the laws of this: state, at the date of his election. 
His residence was continuous for five months only, at that 
date, and the place where his family then sojourned was at 
their former residence in Alabama. And granting that 
his domicile, for legal purposes, was continuous in Dawes 
county from June 2, 1885, and that his family’s absence 
was temporary and for transient purposes, he had then 
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gained the legal residénce of an elector on December 2, 
1885, and not before. The inquiry is now narrowed, and 
the question recurs, is the relator then entitled to the office 
at the subsequent date of his legal qualification, at the 
commencement of the official term, on Thutsday, January 
7, 1886, and for which he was disqualified for want of a 
sufficient continuous residence i in the state, at the date of 
the election? 

It is assumed to be the law—the construction to be 
given to the constitution and statutes—though not ex- 
pressed literally, that a necessary qualification of an in- 
cumbent of an elective office is that of an elector; that as 
the highest authority rests wholly with the electors, the 
delegated authority was intended to be conferred only on 
electors; that if it was intendéd to impart political rights 
and official privileges to aliens, strangers, and non-resi- 
dents, this intention Would have been expressed clearly and 
not left to be gathered from general words, or from inci- 
dents which do not imply it. The clear atid manifest au- 
thority of law alone could empower and sanction it. 

But the question has had its comiplications. It has been 
conisideted in other courts, under partial premises, where a 
different conclusion was reached. 

In the quo warranto of Schuest, relator, >. Miirray (28 
Wis., 96), at the January tem, 1871, of the supreme court 
of Wisconsin, it was held that the relator, who was an alien 
Novembér 8, 1870, and on that day elected clerk of the 
board of supervisors of Waukesha county, and subse- 
quently naturalized, was legally qualified to hold the office 
at the commencement of the term on January 2, 1871, and 
being denied the office recovered it by the judgment af the 
court. 

And at the August term, 1880, of the same court, in 
the quo warranto of one Geilfuss, who was an alien, and 
was elected treasurer of the city of Milwaukee on the first 
Tuesday of April, 1880, for the term commencing April 
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22d, was duly naturalized and qualified on the 21st day of 
April, and being denied possession, the court rendered 
judgment that he was entitled to enter upon and hold the 
office. State v. Trumpf, 50 Wis., 103. 

The question was also brought to like conclusion at the 
July term, 1881, of the supreme court of Kansas, on the 
quo warranto of one Privett, who had volunteered in arms 
against the United States in the war of 1861, and was 
elected sheriff of Harper county, November 2, 1880, for 
which he was ineligible under the constitution of the state. 
Subsequently, before he received his certificate, and before 
he demanded the office, his disability was removed by act 
of the legislature of Kansas during its session of 1881, 
and therefore the court rendered judgment in his favor 
‘for the possession of the office. Privett v. Bickford, 26 
Kan., 52. 

Without the controlling provisions of the constitution 
and statute of this state, I would be inclined to follow 
these precedents, and give authority, if possible, to that 
public expression in favor of the relator. But, however 
_ considerable the artificial merits of his claim to the office 
may seem to be, and however weighty the authority 
quoted, yet it is confidently believed that ‘the law of the 
case is in the other scale. 

The writ of quo warranto is therefore denied. 


WRIT DENIED. 


THE other judges concur. 
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THEODORE GALLIGHER, APPELLANT, Vv. WILLIAM J. 
CONNELL, APPELLEE. , 


1. Forcible Entry and Detention: PLEADING: EVIDENCE. 
The plea of ‘‘not guilty,’’ in an action of forcible entry and 
detainer, requires the plaintiff to prove every fact necessary to 
entitle him to recover. 


ADVERSE POSSESSION. The building of a few rods of 
fence, the cutting of a few brush, or plowing of a few furrows 
upon land will not constitute such acts of possession as to en- 
title a party to maintain forcible entry and detainer against a 
tenant who has been in possession for more than one year under 
a written lease from one who claimed adversely to the plaintiff. 


JURISDICTION OF JUSTICE OF PEACE. While a justice 
of the peace cannot determine questions of title, yet he may 
receive deeds, in connection with other evidence, in order to 
show the right of either party to the possession of the premises. 


a 


LANDLORD AND TENANT. A lessee or sublessee cannot, 
by surrendering his possession to an adverse party, deprive his 
landlord of his right to the possession of the premises. Zsta- 
brook v. Hateroth, 22 Neb., 281. 


APPEAL from the district court of Douglas county. 
Heard below before HopEWELL, J. 


C. A. Baldwin and Gregory & Smith, for appellant, 
cited: Goodenow v. Lichfield, 59 Iowa, 266. Kent v. 
Kent, 2 Mass., 538. Collins v. Jennings, 42 Iowa, 447. 


James W. Savage, for appellee, cited: Strong v. State, 4 
N. E. Reporter, 293. Dale v. Doddridge, 9 Neb., 138. 


MaXWELL, J. 


‘The writer heard but a part of the argument in this 
ase, but his associates heard it all, and agreed upon a de- 
cision reversing the judgment. The case was thereupon 
assigned to the writer to prepare an opinion, if, after an 
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examination of the record, he coincided with the views of 
his associates. 

The action was brought before a justice of the peace, by 
Connell, against Galligher, to recover the possession of the 
“east half of lot number five in Griffin & Sinith’s ad- 
dition to the city of Omaha,” upon the ground that, on 
the 15th day of April, 1885, the plaintiff was in the actual 
and peaceable possession of said premises, and on said day 
the said “defendant wrongfully and unlawfully entered 
upon the same, and with a strong hand did unlawfully 
and forcibly take possession thereof, and in like manner 
doth still detain the possession of such premises from said 
plaintiff’ On the trial of the cause before the justice, 
judgment was rendered in favor of Connell. The case 
was taken on error to the district court, where the judg- 
ment of the justice was affirmed, and from that judgment 
Galligher brings the cause into this court. 

Jt appears from the bill of exceptions that, in March, 
1882, James E. North executed a lease to Galligher, as 
follows: 

“This lease, made and entered into this first day of 
March, A.D. 1882, by and between James E. North, by 
his attorney and agent, Geo. M. O’Brien, of the first part, 
and Theodore Galligher of the second part, witnesseth : 
That the said party of the first part, in consideration of 
the rents, covenants, and agreements hereinafter contained, 
to be paid, kept, and performed by the said party of the 
second part, hath demised, leased, and let, and by these 
premises doth demise, lease, and let unto the said party of 
the second part 31} acres of ground, more or less, com- 
mencing at a point 15.56} chains north of the S. E. cor- 
ner of the W. 4 of the N. W. } of section 28, town 
15, range 13 east, in Douglas county, Nebraska ; thence 
north 14.78 chains; thence westerly 20.09 chains; thence 
south 16.35 chains; thence east 20 chains, to the place of 
beginning, for the term of one year, with the preference 
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of four years additional thereto. Notice of any change in 
terms by North to be given in writing, otherwise to be as 
stated for the full term. To have and to hold the same 
unto the said lessee for the term aforesaid. And the said 
Theodore Galligher, in consideration of the leasing afore- 
said, doth hereby agree to pay as rent for said premises 
the sum of one dollar per year, and in addition thereto 
agrees to enclose the whole of said tract of 314 acres with 
a good and substantial fence, and put said land in a good 
state of cultivation, except the timber tracé, which said 
timber shall not be cut, except for use of said premises, and 
shall also pay the taxes on said land that may accrue 
thereon, and shal] plant a row of shade trees around on 
the east, south, and west boundaries thereof, eight feet 
apart. At the expiration of said lease said Galligher shall 
have the right to remove all buildings and fences from off 
said land belonging to him, or the said North the right to 
purchase the same, at an appraised valuation by dintek: 
ested appraisers ; and should the said North desite to make 
any change in the terms of said lease, after the first year, 
the said Galligher to have 30 days’ notice of the same. 
And the said Theodore Galligher further agrees that at 
the expitation of the terms above granted, or at an carlier 
termination of this lease, in case it should be sooner ter- 
minated, he will quietly and peaceably yield up possession 
of said premises unto the said James E. North, his agent 
or legal representative, in as good condition as the sdme 
were when entered upon, ordinary wear or damage by fire 
excepted. And it is further expressly agreed and under- 
stood by and between the parties hereto, that in case thie 
rent above resetved, or any part thereof, be not paid at the 
time the same becomes dué and payable, or ini any other 
condition or agreement herein contained, on the part of thie 
said Theodore Galligher, be not by shid party fully com- 
plied with and performed, then and in that case the said 
James E. North, or his legal ‘epreséntatives, shall have 
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the right, at his option, to declare this lease at an end, and 
thereby cancel and annul the same, and retake immediate 
possession of said premises, and to put out and remove 
any person or persons occupying the same. Said Galli- 
gher not to let or underlet any part of said premises with- 
out the written consent of said lessor, or his legal represent- 
ative, in writing. : 
“«(Signed in duplicate.) 
“James E. Norru, 
“By George M. O’Brien, his Agent and Attorney, 


“TrHro. GALLIGHER. 
“In presence of: 


“i. M. BaRrtuert, 
“Watrtrer BENNETT.” 


This lease was duly acknowledged. 

On the margin we find the following: “March 1, 1885. 
This written lease is hereby extended for all the land de- 
scribed therein to and until March 1, 1887, James E. 
North, by Geo. M. O’Brien, agent. Theodore Galligher.” 

On the back of this lease js an assignment of the interest 
of Gallagher in this lease to one Richard J. Colgin of “the 
two acres of Jand, more or less, situate in the south-east 
corner of the within described land, same being marked by 
some posts and wire in front, but open asacommon. This 
sale and transfer is only of my leasehold interest and pos- 
session of said land according to the terms of the within 
lease.” 

This assignment is dated April 1, 1882. On the 8th 
day of April, 1882, Galligher assigned to Mary Colgin, 
the wife of Richard J. Colgin, “his leasehold interest 
therein, and the land therein described and known as the 
Housel] tax title claim, except the two acres mentioned in 
the first assignment.” 

Mr. Galligher testified as a witness in his own behalf as 
follows : . 

Q. State who has been in actual use, occupancy, and 
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. possession of that picce of property, the east half of lot 
five, during the last two or three years? 

A. ‘The date of the lease, what it is I don’t know— 
whether it is March, 1882, or March, 1883, that land was 
leased to me—and I have got papers to show by. General 
O’Brien put me in possession. 

Q. When? . 

A. ‘The date of this lease. He put me in possession 
under this lease. 

Q. At the time this paper bears date? 

A. The lease was made out and signed, and he came to 
me and walked with me to the land and put me in posses- 
sion. 

Q. Now, then, tell the court whether from the time 
that you thus went into possession, what you have done 
towards possessing the property from that time to this? 

A. Then there was a man by the name of. Colgin that 
it was leased to. 


Well, then, how tee did Colgin remain there? 
He stayed there during the year 1882 and 1883, 
and a part of the year 1884; I think it was some time in 
February, the date of the contract between a and 
-Inyself.. . 

Q. How long dia Colgin remain there under you 

A. Some two years and nine months. 

Q. When would that: bring it that he left? 


Q. Who leased it to Colgin ? 

A. I did, under this lease. 

Q. That was in writing? 

A. «Yes, sir; that was in writing. 
Q. Is that endorsed here? 

A. This isacopy. I guess it is on the original. 
Q. You leased it to Colgin? 

A. Yes, sir. 

Q. And your lease is in vee! 
A. Yes, sir. 

Q. 

A. 
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A. He left some time last October. 

Q. Now, then, since October who has been in the’occu- 
pancy and possession of the premises? 

A. Ihave been on it, and done some work on it. 

Q. Tell the court whether somebody else has been in 
possession ? 

A. Nobody that I know of; I never saw anybody. 

Q. Somebody has done some plowing on it? 

A. Yes, sir. 

Q. Now, during the last two years, tell the court 
whether or not you have seen ‘anybody interfering with 
your possession, or Colgin under you, and on this land? 

A. Nobody has interfered with me, and nobody has 
interfered with Colgin, except this suit which Connell 
brought against Colgin, which I had a copy of in my 
pocket. 

Q. Now, what do you know about a fence on the west 
and south side? Do you know when they were built, and 
what do you know about their being built? 

A. When Connell replevined this house from Colgin 
he paid some man to build this fence on the west of his 
land; it is not on his line at all. 

Q. The fence is not on this land? 

A. No, sir. 

Q. How is it about the fence on the north side? 

A. It is about the same, just enough to be on the land 
that he claims under replevin. 

Q. The fence that Mr. Connell put there is not on the 
‘line of this land? 

A. No, sir. 

Q. How is it about the fence on the south and east 
side? 

‘A. This is a board fence which Mr. Morton and myself 
helped to build. On the east side thete was no fence until 
I built one this spring. 

Q. And what kind of fence is theré now? 
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ke Four wire, smooth wire fence. 

Q. On the south side there is a board fence that you 
and Mr. Morton built? 

A. My man Colgin, I didn’t do it myself, my man 
and Mr. Morton’s man, it is all the same. 

Q. When was that built, about when? 

A. I don’t know, but it was built just about a year 
ago. 

"0, You have told that you are there under lease from 
North; I ask you if you occupy the lots, and if this is the 
seiginal lease? 

A. That is mine, I don’t know whether this is the 
original lease or a copy; it is on record. 

Defendant offers lease in evidence, which is received 
without objection. 

Q. Tell the court whether or not this lease, in ‘the liti- 
gation of Peabody against Colgin and others in Justice 
Bartlett’s court, was offered in eyicence? 

A. It was. 

Q. And I ask you if in the suit of Housel & Co. 
against Colgin, in Justice Wright’s court, it was offered 
in evidence? 

A. It was. 

Q. Who appeared as attorney for Peabody before Jus- 
tice Bartlett? 

A. Mr. Connell. 

Q. And who appeared for Housel and Allen before 
Justice Wright’s court? 


A. Mr. Connell. 

Q. Is that lease of record? 

A. Yes, sir. 

Q. What is that? 

A. This is a copy of Mr. Tjams’ record, of judgment 


which Colgin obtained against Peadody. 
Defendant offered in evidence the certificate of Mr. 
Jjams, clerk of the district court, showing that the case of 
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Peabody against Colgin has be dismissed. Raa 
without objection. 

Q. When Mr. Colgin left, tell the court what-he-did,- 
if anything, towards turning over possession of the prem- 
ises to you? 

A. He came to me and told me that he was going to 
leave, and that the-property was mine; that he would sur- 
render the property to me, and he wanted me to take pos- 
session of it, and in the meantime he took some of my 
stuff; I pieked up the stuff and some was up at the house 
of General O’Brien, who turned it over to me. 

There is an extended cross-examination, which does not 
materially change the testimony of the witness above given.’ 
Galligher is substantially corroborated by the testimony of 
General O’Brien, and other witnesses. 

On behalf of the plaintiff below, Mr. Connell testified 
as follows: “T am the plaintiff in this action, I know Mr. 
Galligher, the defeudant ,and have known him for several 
years. The piece of ground in controversy in this suit: I 
am personally acquainted with, and have been familiar 
with it for ten years or more past; it is the east half of 
lot 5 in Griffin & Smith’s addition to thecity of Omaha, 
and lays in the south-western portion of the city of Omaha, 
in Douglas county, a short distance this side of the poor 
farm, and contains about two acres of ground. The entire: 
tract, anumber of years ago, was lying open and unen- 
closed, the traveled road running over a portion of it. In 
the year 1878 Judge Wm. L. Peabody took possession of 
the ground, which was then unoccupied, by erecting upon it 
a post and wire fence, placing new cedar posts about every 
nine feet and attaching to the posts three or four or five 
barbed wires (am unable to state to a certainty the num- 
ber), and also set out within the enclosure several hundred 
trees, a number of which were subsequently destroyed by 
fire, a number of the trees still existing and growing on 
the place; a half lot to the west and two lots to the north, 
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being lots one and four of Griffin & Smith’s addition, were 
taken possession of by Housel & Allen, who fenced it 
and erected a small house upon the east portion of lot 
four; the lots last referred to, one, four, and the west half 
of lot five, were subsequently sold by Housel & Allen to 
me. I have here a plat showing the several lots referred 
to, which I know to be correct, and which I offer in evi- 
dence in connection with my testimony. [Plat received 
without objection.] Mr. Peabody continued in possession 
of the half lot in controversy until sometime in the fall of 
1883, when the lot was invaded and taken possession of 
by one Richard Colgin, who was formerly in possession 
of the other ground referred to, occupying the house of 
Housel & Allen; but upon judgment of restitution being 
entered against him, moved the house referred to upon the 
east half of Judge Peabody’s lot; the house was subse- 
quently replevined and removed back on lot four, but 
Colgin still left some things upon this east half of lot five. 
Shortly after this, Mr. Peabody wrote me, requesting 
the letter which Judge Peabody wrote me and which I 
have referred to, I have made search for in every place 
where it would be in existence, but have been unable to 
find it, and am satisfied it was destroyed. The contents 
of it, however, were, in substance, that as I had the other 
ground adjacent to this, the use of this would be of some ben- 
efit to me, and I or my tenants might derive some benefit 
from the cultivation of it; and in consideration for looking 
after it and taking care of the judge’s interests, he wished ine 
to hold and occupy and cultivate it to such an extent as I 
might be able to; this I proposed to do, and I arranged with 
my tenant, Mr. Rasmussen, to take possession of and culti- 
vate it for me, and this Mr. Rasmussen was to do as my rep- 
resentative. I fenced the north and west side ofa portion of 
the lot in controversy; on the south side was the fence that 
was there when Colgin occupied it; on the east side there was 
some old posts, and had been barbed wire; they were placed 
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there by Judge Peabody, but about the 21st of May, last 
year, I was notified by the city authorities, by a policeman, 
to remove the barbed wires (rather the notice was served 
by a policeman, it coming from the city marshal); that 
notice I have; afterwards I secured from Colgin whatever 
right of possession he had or claimed in the premises, by 
written document which I have and will offer in evidence. 
[Received without objection, marked exhibit “B.”] I 
will further say that this paper executed after the replevy- ; 
ing of the house, and after Colgin had deserted the prem- 
ises and abandoned possession, was merely done as an ad- 
justment to settle any possible future litigation that might 
arise between us concerning this or the other tract. From 
the time Judge Peabody put this fence around, in 1878, 
he continued the possession until Colgin moved this house 
upon it; I was familiar with the tract of land, and ‘it re- 
mained with Peabody’s trees growing there, and fence 
around it, until Colgin tore down a portion and moved this 
house that is referred to in the paper and took possession.” 

“Q, When was that? 

“A. That was in 18838, except that prior to that it had 
been cultivated by Colgin under an arrangement with 
Allen, who then represented Peabody. Mr. Galligher, the 
present defendant, I-never saw there, or knew that he had 
anything to do with the property until he interfered with 
my tenants a few weeks ago. I knew that he represented 
parties claiming adverse title, and that he occupied some 
of the lots to the west of all the property that I have re- 
ferred, and is occupying that property now with the fence 
erected by Housel & Allen on their west line running 
between the property taken possession of by them and the 
property occupied by him, this fence being the width of 
this tract of ground, to the west of this tract. The plat 
that I offered in evidence is in ink, the pencil marks upon 
it have been made by Mr. O’Brien, to which I make no 
objection, but will say, with regard to the pencil marks in- 
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dicated by him, that no such road has existed, as a metter 
of fact, since 1878, but the road runs east and west, par- 
allel with the south line.” 

In his redirect examination he fyrther testifies: “I wish 
to state further that during the winter past, no one was in 
actual occupancy of the ground in controversy, nor was 
any one in actual occupancy until my tenants commenced 
to plow this spring. 

“Q. Who raised a crop on it last year? 

“A. There was no crop raised last year. Colgin, in 
the spring of the year, planted: something tlicre, but after 
the house was replevined the ground remained open, and I 
then exercised the right of ownership, and having control 
of the premises I removed the barb wires and nothing was 
taken from the ground in the fall of the year. 

“Q. How did you exercise the right of ownership— 

mentally, or did you do it physically ? 

"A, T exercised it physically, by having some brush 
cut. ; 

“Q. When? 

“A, Last fall. 

“Q. About how much, a whip? 

“A, I had my hand commence with an axe to cut it 
out, and intended to have him complete it all, but other 
work prevented the completion of the work. 

“Q. How much work did he do? 

“A. He cut down some of the sumacs and took down 
some wires. 

“Q. Is there any sumac on this ground, on the east 
half of lot five? 

“A, There is some along the edges. 

“Q. Isn’t this sumac on your other property west of 
this lot? 

“A. Yes, there is more along the west side than any 
other point.” 

The writing which Mr. Connell received from Colgin 

26 
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is as follows: “In consideration of the sum of one lin- 
dred dollars, to us in hand paid, we do hereby ackn owlelee 
full settlement and satisfaction of -all claims and demands 
of whatsoever nature against W. J. Connell, or any person 
acting under him or for him, or arising or growing out of 
the replevin of a certain house formerly occupied by the 
parties hereto and below named, or in any manner relating 
to or concerning the use or occupation of the property herein 
described. And in consideration of the sum aforesaid, we 
release and turn over to said Connell all possession, or right 
to possession, we, or either of us, may have to the follow- 
ing described real estate, situate in Douglas county, state 
of Nebraska, to wit: lots one (1), four (4), and lot five (5) 
in Griffin & Smith’s addition to the city of Omaha. 

“Dated Omaha Neb., June 14, 1884. 
“Witness : R. Conary, 

“D. L. McGuckin. Mary Corer.” 


Mr. Connell; in his argument in the case, stated that in 
the course of the proceedings he caused Mr. Colgin to be 
put in jail, and that one of the objects of paying this money 
and obtaining the release was to prevent the possibility of 
an action for damages. Mr. Connell also introduced a 
copy of a notice from the city marshal of Omaha, requir- 
ing him to remove the barb wire from the half lot in ques- 
tion, and proof of a compliance with the notice. He also 
introduced proof showing that in the winter previous to 
the bringing of the action he had caused a small quantity 
of brush to be cut on said half lot and, on the day in which 
he is alleged to have been in possession, he procured the 
plowing of a part of said lot. Upon the facts thus shown, 
can Mr. Connell maititain the action? We think not. 

Section 1,019 of the code provides that, “Any justice, 
within his proper county, shal] have power to inquire, in 
the manner hereinafter directed, as well against those who 
make unlawful and forcible entry into lands and tenements, 
and detain the same, as against those who, having a law- 
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ful and peaceable entry into lands or tenements unlawfully 
and by foree hold the same; and if it be found upon such 
inquiry that.an unlawful and forcible entry has been made, 
and that the same lands or tenements are held by force, or 
that the same, after a lawful entry, are held unlawfully, 
then said justice shall cause the:party complaining to have 
restitution thereof.” 

The action of forcible entry and detainer in this state is 
a civil remedy, although to some extent criminal in form; 
thus the plea of not guilty shifts upon the plaintiff the 
burden of proof, and requires him to establish every ma- 
terial fact on which his right to recover depends. This 
‘includes the statute of limitations. At common law the 
limitation was fixed at three years, but our statute limits 
the time within which an action must be brought to one 
year. The testimony in this case shows that Galligher 
and his subtenant, Colgin, had been in possession of the 
premises in question three years when this action was 
brought. It is claimed, however, that the rights of Mr. 
Connell date from the time of his alleged possession by 
cutting brush in the winter of 1884 and 1885, and by the 
plowing which he caused to be done in the spring of 1885. 
But such acts will not of themselves create a lawful pos- 
session, So far as this record discloses, the entry of Mr. 
Connell thereon was unlawful and ‘forcible, even if it is 
admitted that he was acting under Peabody. There is no 
evidence tending to show that Peabody had any title to 
the half lot in controversy. If he had such title, evidence 
of it should have been introduced. A justice of the peace, 
while precluded from acting where the title is in dispute, 
has authority to receive deeds or other evidences of title 
to show the right of either party to the possession. In 
this case, however, so far as appears, Mr. Peabody was a 
trespasser when he erected the fence in 1878,-referred to 
in the testimony. It is difficult to perceive, therefore, in 
what manner Mr. Connell could derive any rights from 
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Peabody’s claim to the lot in question. Wedo not unider- 
stand Mr. Connell to claim as a sublessce of Colgin, if so 
he could not deny the title of his landlord, Mr. North. 
If it is claimed that Colgin surrendered the possession of 
the premises to the plaintiff below, such surrender would 
be unavailing as beyond the power of the subtenant. In 
Estabrook v. Hateroth, 22 Neb., 281, a tenant, upon va- 
cating a building, surrendered the key to one claiming’ 
an adverse interest, and it was held that this did not 
divest the right of the landlord to the possession of the 
premises; and we adhere to that decision, 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Union Pactrric Rartway Company, PLAINTIFF IN 
ERROR, V. JOHN BLUM, DEFENDANT IN ERROR. 


Railroads: INJURIES TO STOCK: NEGLIGENCE: EVIDENCE. Inan 
action against a railway company to recover damages for the loss 
of a cow killed by its engine, the defense was that the cow was 
killed on the public road, and without negligence on the part 
of the company. The engineer testified that-the engine struck 
the cow on the crossing of a public road over the railway, and 
carried or threw her thirty or forty feet, but there were no 
marks on the ground indicating that the cow had been struck 
at that point. The distance from the road crossing to the cattle 
guard was forty-three feet, and from that point to a place where 
there were marks on the railway track tending to show that the 
cow had been struck was fifty-four feet, the cow being thrown 
from eight to twelve feet east and south of that point. Held, 
First, that the evidence failed to show that the cow was killed 
on the road crossing. Second, thata clear preponderance of the 
evidence showed the railway fence to be in a defective and im- 
perfect condition, and that the cow was killed within the right 
of way. 
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Error to the district court for Douglas county. Tried 
below before HOPEWELL, J. 


A. J. Poppleton and J. S. Shropshire, for plaintiff in 
error, cited: Shearman & Redfield Neg., Sec. 485. Steves 
v R. R. Co., 18 N. Y., 422. 1 Redfield on Railways, 
Sec. 133. 


David Van Etten and T. M. Whitmore, for defendant 
in error, cited: Field Corporations, 684. Bull v. Brock- 
way, 12 N. W. R., 685. 


MAXWELL, J. 


This case was commenced by the defendant in error 
against the plaintiff in error before a justice of the peace 
in Douglas county, and judgment rendered by the justice. 
The case was then appealed to the district court, and judg- 
ment rendered in favor of the plaintiff below. 
The plaintiff below filed his petition in the district court, 
claiming $75 for the value of a cow alleged to have been 
_ killed by a train of the defendant on the 17th day of Juue, 

1886; that the killing occurred by reason of the inadequacy 
‘of the fences and cattle guards at a point where the com- 
. pany was bound by law to keep its track fenced, not being 
within the limits of any town, city, or village; that the 
killing oceurred by reason of the negligence and carelessness 
of the defendant in operating said train ; that the cow was 
of ‘the value of $75; that the plaintiff was injured and 
damaged thereby in the sum of $150 and interest from 
June 17th, 1886; that on or about the 17th day of June, 
1886, the plaintiff served upon the defendant a written 
notice, with the plaintiff’s affidavit thereto attached; that, 
the said defendant did not, within thirty days after the 
service of said notice and affidavit, pay or offer to pay 
the value of said cow, or any part thereof. 
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. The defendant below, in its answer, admits its obli- 
gation to fence its road as alleged in the petition, claims 
that on the 17th day of June, at the point where it is 
alleged the cow was killed, the road of said defendant was 
properly and suitably fenced on both sides thereof, with 
proper and sufficient cattle guards and cross fenecs as re- 
quired by law; that said cow was not killed on said defend- 
ant’s track at any point where the defendant was by law 
obliged to erect and maintain fences, but that the same wus 
killed at a road crossing at a point where the said compaiy 
was not obliged to fence its track on either side; that said 
cow was not killed by any negligence or carelessness on 
the part of the defendant, its servants, agents, or. employcs, 
or for lack of a fence as required by law; that said cow 
was permitted by its said owner to run at large in the 
night time ; that it was struck-by an engine-of'tlic-railway 
company in the night time, on the said railway crossing 
without any fault or carelessness on-the part of the dcfend- 
ant, and alleges on the other-hand that the killing of said 
cow was tlirough the negligence of the plaintiff contributing 
thereto; denies that defendant was guilty of any negligence 
whatever in the killing of said‘cow; denies- that. said:cow 
was of the value of $75, and denies that plaintiff was-dam- 
aged in the sum of $150, or in any sum whatever, by: rea- 
son of any negligence on the part: of the defendant. The. 
reply was a general denial. 

On the trial of* the cause the jury returned: a verdict in 
favor of Blum for $75 and interest. A motion for-a new 
trial was thereupon made by: the railway company, which 
was overruled'and judgment entered on the verdict. 

The testimony tends to show that: the cow.in question 
was killed on the U. P. R. R. about. two and one-half 

“miles west of Millard. As to the killing there is.no.dis- 
pute, the contest on the part of the railway company. being 
that the cow was on tlie railway at the crossing of a pub- 

_ lic road, and henee- the company was not liable unless 
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guilty of negligence. The cngineer in charge of tlie cn- 
gine which killed the cow testified that he was running at 
the rate of twenty miles an hour, going east; that the cow 
was lying down in the wagon track at the crossing of’ the 
railway, and that the engine carried or threw her thirty or 
forty feet, she being thrown to the right or south side of 
the railway track. No marks are testified to, however, as 
having been found at the crossing of the highway and the 
railroad, tending to show that the cow had been struck by 
the locomotive at that point. On the part of Blum it 
is clearly shown that the distance from the point indicated 
by the engineer, where the cow was struck, to the cattle 
guard on tlie east, was forty-three feet. This-is not denied. 
It is also proved that the carcass of the cow was found 
sixty feet or more south of the said cattle guard on the 
company’s right of way, and south of the track from eight 
to twelve feet—the witnesses not agreeing as to the distance. 
It is also proved, and not denied, that at a point fifty-four 
feet east of said cattle guard there were marks on the rail- 
way track, indicating that the cow had been struck by the 
engine at that place, and the carcass was found east and 
south of that point, from eight to twelve feet. It is also 
proved that the right of way is fenced with wire, except 
at the road crossing, boards ‘being used from the side 
fences to the cattle guards, such fence consisting of tliree 
six inch boards. It also appears that in one of the panels 
of said board fence the upper and lower boards were miss- 
ing, leaving on the posts the middle board, which was 
from three feet to three and one-half fect from the ground. 
There is a feeble attempt on the part of the railway com- 
pany to prove that the boards in question were nailed on 
to the posts on the day preceding the accident, but the 
overwhelming weight of testimony is that they had been 
missing for several days. Blum is the owner of the land 
on both sides of the railway track, and testifies that his 
cow was kept in a pasture adjoining the right of way, and 
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that he was unable to account for her escape from tlie pas- 
ture. The testimony also shows that, at the time of the 
accident, there was good grazing on the right of way away 
from the track, and there is reason to believe that the cow 
was tempted on to the right of way by reason of the grass 
growing thereon. It is very evident from the testimony 
that the cow was killed within the enclosure of the right 
of way, and not on the public road, and the jury would 
not have been warranted in finding otherwise than they 
have done. It is apparent that the engineer was mistaken 
in his testimony that the cow was killed onthe public road. 
It is very clear that justice has been done, and the judg- 
ment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


CATHARINE SHORTEL, APPELLEE, V. ANDREW YOUNG 
ET AL., APPELLANTS. 


1. Creditor’s Bill: HUSBAND AND WIFE: RIGHTS OF WIFE. 
Where a wife purchased a tract of land for the sum of two 
thousand dollars, and made a payment thereon of two hundred 
dollars, which was obtained from a married son, who testified 
that he raised the money from the sale of hogs and wheat from 
his own farm, the court will not infer fraud in the transaction 
from the fact that year previous the husband and father had 
sold to the son certain personal property, including hogs, par- 
ticularly where a creditor living in the same county treated . 
such sale as valid by not attacking it. 


EVIDENCE. Held, That the testimony failed to show 
fraud in the transfer of the property from the father to the son. 


38. Married Women. A married woman may carry on business 
and make contracts in the same manner as if she were 
unmerricd, 
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4. Parent and Child. An insolvent debtor may emancipate his 
minor children and relinquish all claim to their earnings, and a 
creditor will have no claim to the proceeds of their labor. 


APPEAL from the district court for Burt county. Heard 
below before WAKELEY, J. 


Thurston & Hall, for appellants. 


Charles T. Dickinson, for appellee, cited: —Lhompson v. 
Loenig, 13 Neb., 387. Knowltonv. Hawes, 10 Neb., 535. 
Bump Fraudulent Conveyances, 200. State Bank v. 
Harrow, 26 Iowa, 426. 


MAXWELL, J. 


This is a creditor’s bill, brought by the plaintiff against 
Edwina Young and Andrew Young, to subject certain 
real estate which, it is alleged, was conveyed to Edwina 
Young, but in fact belongs to Andrew Young. Cornelia 
Barnes is a mortgagee of the premises. The plaintiff 
alleges in her petition that, “at the May term, 1879, of 
the said district court, the said plaintiff recovered a judg- 
ment against the defendant, Andrew Young, for the sum 
of $1,183.17, the same being a deficiency on confirmation 
of a sale of mortgaged premises, under a decree of fore- 
closure of a mortgage in favor of the plaintiff and against 
the defendants, Andrew Young and Edwina Young, which 
judgment is now in full force and wholly unsatisfied; that 
on the 12th day of February, 1884, the plaintiff caused 
an execution to be issued out of the said court against the 
property of the defendant, Andrew Young, which execu- 
tion was by the sheriff of said county returned wholly un- 
satisfied for want of property whereon to levy; that on 
the 7th day of May, 1885, the plaintiff caused to be 
issued out of said court an execution on said judgment 
against the property of said Andrew Young, and caused 
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the same to be delivered to the sheriff of said county, who 
returned and filed the same with the clerk of: said court, 
on the 9th day of May, 1885, endorsed as follows: ‘In 
compliance with the demand herein contained, I did, on 
the 8th day of May, a.p. 1885, make diligent search for, 
and being unable to find any property of said Andrew 
Young, either goods and chattels, or lands and tenements 
whereon to levy, I herewith make return this 9th day of 


May, 1886. 
‘ALLEN CrowEn, Sheriff? 


“There is now due to the plaintiff on said judgment, 
from said defendant, the said sum of $1,183.17, with in- 
terest at the rate of twelve per cent per annum from the 
5th day of May, 1879; the defendant, Andrew Young, is 
insolvent, and has no property liable to execution to satisfy 
said judgment ; that on the 10th day of October, 1879, the 
said defendant, Andrew Young, purchased of one Charles 
W. Conkling, by contract, the following described prem- 
ises, situated in said Burt county, to-wit: the west half of 
section twenty-six in-township twenty-two north, of range 
nine east, three hundred and twenty acres, for the sum of 
two thousand dollars, which said defendant paid:as fo'- 
lows: at date of contract, $200; on or about Dee. 20 
1880, $144:; onor about the 19th day of June, 1882, the 
balance of the purchase price, with interest, to-wit: the 
sum of $ ; that said defendant has occupied and 
farmed said land continuously since he purchased it in 
1879; and has made valuable improvements thereon, and 
> that the same is now worth a large sum of moncy, viz., 
$10,000; that the contract as aforesaid for the purchase of 
said land, was, by the direction of. said: Andrew Young, 
made in-the name of the defendant, Edwina Young, who 
is his wife, and that afterwards, to-wit, on the 15th day of 
June, 1882, in pursuance of the conditions contained. in 
said contract, and the request; of: said Andrew. Young, the 
said Charles W, Conkling conveyed said. premises by war- 
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ranty. deed to said’ defendant, Edwina Young, in: whese 
name the fee is now of record ; that the title to said prem- 
ises was placed in the name of‘said Edwina Young, .with- 
- out consideration running from her, and at the spegial:in- 
stance and request of ‘said Andrew Y.oung, and that the 
same was done for the purpose of hindering and delaying 
and defrauding the creditors-of said Andrew. Young, and 
more especially to prevent: or hinder this plaintiff from 
collecting her judgment as aforesaid, all of: which the said 
Edwina Young well knew ; that plaintiff did not learn- of 
the fraud in the purchase and transfer of. said premises 
until at or about the time of the execution and delivery of 
the deed.as aforesaid by Charles W...Conkling to-said Ed- 
wina Young, in 1681; the. defendant,. Cornelia Barnes, 
claims an interest in said premises by- reason of certain 
mortgages, executed in her favor by. the defeudants, 
Andrew. Young and Edwina Young ; of.the.extent of:said 
interest the plaintiff is not advised:” There is an appro- 
priate prayer. for relief. 

The defendants answered separately, and: the, plaintiff 
filed replies, which need not: be noticed. 

The: testimony tends to show. that, in the: year 1£56, 
Andrew. Young settled on a quarter:section of Jand-in. Burt 
county, being at that time quite poor. He and his family 
seem to have been industrious, and. in the year 1868 le 
possessed! two hundred: aefes of Jand:in. Burt.county, and 
seems to have been in a prosperous-condition. The plaint- 
iff and her husband also settled in. Burt. county about: the 
year 1856, and.were possessed'of ane hundred and: twenty 
acres of land: near.or adjoining the farm of Young.. In 
the spring: of 1868 Andrew Young purchased tlie one 
hundred: and: twenty acres. belonging to. the:plaintiffi and 
her husband: The exact: consideration does not-appear: from 
the testimony, but he and his wife executed: a mortgage 
for the sum of thirty-five hundred: dolars upon, the one 
lundred and twenty. acres purchased from. the plaintiff and 
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her husband, and the two hundred acres possessed by him- 
self, being three hundred and twenty acres in all, the 
mortgage to draw interest at the rate of 12 per cent. 
Young seems to have paid the interest on this mortgage - 
for a number of years, but in 1878 an action was brought 
to foreclose the mortgage, and in April, 1879, a sale was 
had under the decree, and the three hundred and twenty 
acres purchased by the plaintiff, the sale confirmed, and a 
deed ordered and made to the plaintiff, and a deficiency 
judgment rendered against Andrew Young for $1,183.17. 
Thus in eleven years the plaintiff had received considerable 
interest on the mortgage, had recovered the land sold and 
two hundred acres in addition, with a judgment for more 
than a third of the original mortgage. To satisfy this de- 
ficiency judgment the present action is brought, and it is 
sought to trace the money of Andrew Young into the pur- 
chase price of the land described in the petition. The 
testimony shows that Andrew Young has four sons. An- 
drew Young, Jr., became of age in 1876; his services, 
however, were required on the farm, and he remained until 
the fall of 1878, upon the promise that he was to be paid 
twenty dollars per month and board for his labor. He 
seems to have diligently performed his part of the contract. 
So far as the testimony shows, the transaction was bona 
fide, and the price paid not being in excess of the value of 
the services. Soon after this son ceased to perform service 
for his father he was married, and established a home of 
his own. The father seems to have turned over to him 
before that time considerable personal property, including 
a large number of hogs, and the son borrowed from a 
neighbor six hundred dollars, which he paid to his father 
to enable him to pay his debts. At this time there is no 
pretense that the father was insolvent. The testimony in- 
troduced on the part of the plaintiff shows that Andrew 
Young was an active, enterprising man, who paid his debts, 
and there is not a scintilla of testimony tending to show 
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any intention on his part to defraud his creditors. After 
the confirmation of sale under the decree, in the spring of 
1879, Andrew Young rented a farm of forty acres, and 
as there was not sufficient labor to require the services of - 
his younger sons, and they being anxious to work for 
others, he waived all further claim to their services. Two 
of these sons worked for the neighbors during the summer 
of 1879. In the fall of 1879, the defendant, Edwina 
Young, having a promise of two hundred dollars from her 
oldest son, was anxious to purchase a home for the family. 
Her husband called upon Mr. Conkling, in Tekamah, to 
ascertain the price of the land in controversy, which was 
held by him at two thousand dollars. This land is about 
four miles east of Oakland, and at that time had about 
thirty acres of ground broken up. The husband and wife 
visited the land together, and found it to be suitable for a 
home. The wife then informed Mr. Conkling that she 
would take the land on the conditions named. Mr. Conk- 
ling was called as a witness by the plaintiff, and testified 
in regard to the payment of a two hundred dollars, as 
follows: 

Q. Do you remember who paid the money? 

A. Mrs. Young. 

Q. Do you know how she obtained the money, and if 
so, state what you saw or heard? 

A. Andrew Young, Jr., gave it to her in my presence. 

- Q. What did he say to hes at the time? 

A. He said he would make her a present of that 
money, or that he would make her a Christmas present. 

Q. She immediately passed it over to you, did she not? 

A. Yes, sir. 

Andrew Young, Jr., testifies in regard ‘to this two hans 
dred dollars, as follows: 

Q. State what you know about the payment of $200, 
which was made at the time that the property was pur- 
chased, where the money came from, and so on? 
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A. I gave her money to make the first payment. 

Q. Where did you get the money? 

A. Themoney I got off from my farm, which I farmed 
that year, out of hogs and wheat, and when I got two 
hundred dollars to spare I gave her two hundred dollars 
to make the first payment. 

Mrs. Edwina Young testified. as. follows : 

Q. ‘State the circumstances connected with that pur- 
chase, and-who purchased and paid for-it, and all the: facts 
connected with it? 

A. I purchased it, I boueht it. 

Q. State all there is about that, who you : purchased 
it of ? 

A. Mr. Conkling came down to Arizona, where I was 
living, and made out a contract, and then it was left. in-Mr. 
Lilley’s possession‘ until in December, and then I-paid-him 
two hundred dollars; ‘Andrew, my son, gave me the-two 
hundred dollars, and -Ipaid it. 

Q. ‘Do you remember how‘long it was after Mr. Couk- 
ling was down on the bottom and ‘made-the contract in 
your house before you paid the two hundred dollars? 

A. That, I think, was. in October, and the money .was 
paid in the latter part of December. 

Q. If there is any reason, state why you did: not. pay 
that money when he was down and made the contract? 

‘A. I did not have the-money, and. my son Andrew 
told me if I would -put it off until that time he would 
raise the money for me. 

Q. How much was the first payment? 

A. Two hundred dollars. 

Q. State who first talked with Mr. Conkling. with re- 
gard to.the purchase ofthe land? 

A. Mr. Young talked to him first about-it ;-he had 
heard me speak about that:I wished we hada home again, 
and-so he was out to Tekamah and .he met Mr. Conkling, 
and he had this land: to-sell. 
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Q. ‘You may state whether-or not you saw Mr. Conk- 
ling and talked with him about the purchase of the land 
before he came down to Arizona? 

A. No, I did not. 

_Q. Do you know where Andrew got that money that 
he paid to you, and you paid on the land? 

A. Ido not. 

‘Q. I mean that he gave to you? 

A. No,I do not. 

Q. State how you have carried on and cultivated and 
improved the farm on which you now live, that you: bought 
of Mr. Conkling? 

A. Ido, with my boys’ help. 

Q. State fully about that? 

A. I told them that if they would come out and not go 
away from’ home, and come out and work on the farm and 
help improve it and pay for it, that whén it was paid for 
IT would deed them the north 160. 

Q. Which two boys do you refer to? 

A. Lewis and John. 

Q. When did you have that talk with them and agree 
ment in regard to working the place? 

A. After I made up my mind to buy it. 

Q. Was it before you moved out onto the: place? 

A. Yes, sir, after I made up my mind to take the 
piece of land. 

Q. After you had talked of buying it and before you 
bought, you had talked to them? 

A. Yes, sir. 

Q. What ages were they at that time? 

A. I think they were about seventeen and nimeteen. 

Q. State what has been done in pursuance of that 
agreement, what they agreed to do, and what has been 
done under that ? 

A. They concluded that they would stay and work on 
the farm and help me pay it aud take the land. 
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Have they stayed? . 

Yes, sir, and worked faithfully, too. 

Has this north quarter been improved? 

A part of it has been broken up. 

State if you know what contract was made with 
Mr. Younes with the boys as regards giving them their 
time—emancipating them ? 

A. They wanted to be released, and so he gave them 
their time. 

Q. State, if you know, when that was? 

A. I think it was in the summer of 1879. 

Q. Was that during the time that you were living on 
the Corbin place? 

A. Yes, sir. 

Q. State what other payments you made on the place 
up there, before you made this loan from Mr. Wells? 

A. I was not able to pay the first payment, and I sent 
Mr. Young to see Mr. Conkling about it, and he agreed 
to wait. 

Q. He sent you a contract? 

A. Yes, sir. 

Q. State, if you know, when you did pay him another 
payment, about when? 

A. I think it was in the winter of 1882. 

Q. Do you remember when you made the loan from 
Mr. Wells? 

Yes, sir. 

Do you know what date? 

Yes, it was June 19th. 

What year? 

1882. 

‘When you say in the winter of 1882, was it before 
or after you made the loan from Mr. Wells? 

A. It was the winter vefore the summer. 

Q. State, if you remember, how much you paid at that 
‘time? 
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A. Ido not know as I can say exactly; it is on that 
paper. 

Q. You made a payment then, did you? 

A. It was interest, I think, for two years instead of one. 

Q. Was there any principal paid then? 

A. I don’t believe there was; I believe it was interest, 

Q. Where did that money come from that you paid 
that interest with? 

A. It was the proceeds of the farm. 

Q. State when you went upon the farm? 

A. I think it was the 23d of March, 1880. 

Q. What improvements did you make that year, by 
the way of breaking? 

A. Ido not know exactly how many acres we broke 
up; we broke up a pretty good sized piece; I guess it must 
have been pretty nearly 80 acres. 

Q. Was that cultivated the next year? 

A. Yes, sir. 

Q: Who has been paying store bills and bills that have 
been contracted for the family up there since you went up 
there? 

A. I have been paying for them, 

Q. Where was the money principally obtained that 
paid for them? 

A. It was some off from the farm and some borrowed. 

Q. State, if you know, how much your indebtedness 
is, outside of the three thousand dollar mortgage on the 
place? 

A. It is a good deal. 

‘ Q. State how much it is? 

A. It is over two thousand. 

Q. State how much your indebtedness is outside of the 
mortgage indebtedness on the land? 

A. Ido not know as I can tell exactly, it is over two 
thousand dollars. 

Q. What is that owing for? 

27 
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A. It is improvements on the farm, and machinery, and 
different things. 

Q. How large a family had you, how many minor 
childven was there at home at the time that you went into 
this contract. of purchase with Mr. Conkling? 


A. Eight. 

‘Q. Eight that were not of age? 

A. Yes, sir. 
* Q. All Hing at home? 

A. Yes, sir. 

Q. I believe that you stated that the boys cultivated 
that farm up there? - 

A. Yes, sir. 

Q. State what Mr. Young, your husband, does on the 
place? 


A. He chores around-and makes garden generally, and 
attends to one thing and another-on the yard. 

Q. Does he work o out in the field? 

A. No, sir. 

Q. State, if you know, generally how much of -the 
proceeds of the farm go to the support of the family in the 
way of provisions and clothing? 

A. J would judge from six ‘to eight hundred dollars. 

The Court—You mean cash that you pay out aside from 
what you raise on the farm and consume there? 

A. Yes, sir. 

A. E. Wells, a banker, residing in Oakland, testified 
that, in June, 1882, he loaned the wife twenty-five hun- 
dred dollars to pay the purchase price of the land in ques- 
tion, the remainder to be used in making improvements. 
He afterwards advanced five hundred dollars more. He 
says: “I was favorably impressed by the woman, and 
also with the family; they seemed to be very industrious, 
so far as they had gone; ‘they had started right on the 
place, and I took up the contracts and settled with Mr. 
Conkling, and got my abstract and examined the records 
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and investigated this matter of the old suit; of course to 
transact as much business as it is necessary to get at all 
the facts, I conversed with Mr. Conkling concerning his 
transactions with Mrs. Young, and even went to Judge 
Hamilton and consulted with him in.the matter of equities, 
and of husband and wife, and finally made the loan.” 
But little or none of the principal of these lozns has 
been paid. The testimony shows that Andrew Young is 
nearly sixty years of age, without means, infirm in health, 
and apparently discouraged by his misfortunes. In the 
face of the affirmative testimony showing that the wife 
purchased the land in question, and has made the improve- 
ments thereon, procured Joans in her own name, con- 
tracted debts on the strength of her being the owner of 
the property, we are asked to infer that the two hun- 
dred dollars paid by Andrew Young, Jr., belonged to his 
father, and that therefore the land in question is subject to 
the father’s debts. The testimony will warrant no such 
inference. The positive testimony of the son is, that this 
money was derived from the sale of his own property, and 
this is not denied. If, as the plaintiff now claims, 
Andrew Young, Jr., recvived property from his father 
subject to the payment of the father’s debts, she should 
have proceeded against the property of the son, and her 
assertion that she did not know, is not entitled to much 
weight. So far as appears, she resided in Burt county, and 
the testimony of her husband shows that he was diligent 
in watching the affairs of the Youngs. In any event, the 
plaintiff treated the transfer to the son, of the personal 
property referred to in the testimony, as valid, by not 
attacking it; and after the lapse of nine years this court 
will not hold such transfer to have been fraudulent and 
void. It is but just to say, however, that the testimony 
fails to show that the transfer of the personal property 
referred to, to the son, was fraudulent as to creditors. A 
creditor has no claim upon the labor of the wife of an in- 
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solvent debtor. Under our statute (Comp. Stat., Ch. 53), . 
a wife may carry on business in her own name and enter” 
into contracts in the same manner as if she were unmar- 
ried. Neither has a creditor any claim upon the services. 
of minor children of an insolvent debtor, but such father 
may emancipate his minor children and relinquish all right 
to their future earnings. Clemens v. Brillhart, 17 Neb., 
336. 

The testimony shows that the farm in question has been 
cultivated by the minor children of Andrew Young, who 
had been emancipated by him and all claim to their future 
earnings relinquished, the mother managing and control- 
ling the business. We are referred to Thompson v. Loenig, 
13 Neb., 386, as being analogous to that under considera- 
tion. An examination of that case, however, will show 
that the facts are entircly dissimilar to those in this case. 
The testimony shows that Edwina Young, one of the de- 
fendants, has made an heroic effort to provide a home for 
herself and family, and has struggled against adverse cir- 
cumstances with commendable zeal. The testimony on 
the part of the plaintiff tends to show that the family are 
honest, industrious, and pay their debts as far as they are 
able, and wholly tends to dispel any inference of fraud or 
concealment in the dealings with their property. Upon 
the whole case there is an entire failure of proof to show 
that Andrew Young has any interest in the land in ques- 
tion, and, as the decree in the court below was in favor of 
the plaintiff, such decree is reversed and the cause dismissed 
at the cost of the plaintiff. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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STATE, EX REL. WYUKA CEMETERY ASSOCIATION, V. 
HerMAN H. BARTLING ET AL. 


1. Cities of the Second Class and Villages: CEMETERIES. 
The provisions of chapter 15 of the Session Laws of 1887, page 
330, providing for the more efficient management and care of 
cemeteries and cemetery grounds in cities of the second class 
and villages, has no application to ‘‘ cities of the second class 
of over 5,000 inhabitants,’ as created by Art. II. of Chap. 14, 
of the Compiled Statutes of 1885, but is limited to Art. I. of 
said chapter, and to Chap. 14 of the Compiled Statutes of 1881. 


GOVERNMENT OF NEBRASKA CITY. Nebraska City, be- 
ing a city of the second class having over 5,000 inhabitants, is 
governed by the act of March 1, 1883, as amended by Chap. 14 
of the Session Laws of 1885, which act confers upon the city the 
right to enact ordinances for the purpose of purchasing, hold- 
ing, and controlling cemeteries. : 


3. : STATUTORY CONSTRUCTION. As to whether chapter 15 
of the Session Laws of 1887 is repealed by the provisions of 
chapter 12, Id., subsequently enacted, quwre. 


ORIGINAL application for mandamus. 

E. F. Warren and George B. Lake, for relator. 

John C. Watson and Frank T. Ransom, for respondents. 
ReeEss, Cu. J. 


This is an application tv this court, in the exercise of its 
original jurisdiction, for a mandamus to compel defend- 
ants, the members of the city council of the city of Ne- 
braska City, and the treasurer thereof, to turn over to 
plaintiff all moneys and other property formerly belong- 
ing to the cemetery fund of Nebraska City, or to plaintiff, 
now under the control of defendants. 

This demand is made under the provisions of Chap. 15 
of the laws of Nebraska enacted in the year 1887, and 
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found at page 330 of the session laws of that year. 
[Comp. Stat., 1887, p. 198.] 

It is alleged that a cemetery association has been formed, 
complying in all respects with the provisions of that act, 
and that the association is now entitled to the moneys, in 
the hands of defendants, received from the sale of lots, and 
all other property belonging to the cemetery, under the 
provisions of Secs, 5 and 6 of the act above refcrred to; 
the transfer of the same having been refused upon proper 
demand. An alternative writ was issued, and to which 
defendants have made return, by which they insist that 
the provisions of the chapter above referred to, approved 
March 26, 1887, do not apply to Nebraska City, or other 
cities organized under the same legislative charter. 

It is conceded that Nebraska City has a. population of 
more than 5,000, and that its present organization is under 
the provisions of chapter 16 of the acts of the legislature 
of 1883 (Session Laws of 1883, page 130), as amended by 
chapter 14 of the Session Laws of 1885, page 148. [Comp. 
Stat., 1887, p. 199.] By the act of 1883, all cities of this 
state having more than 10,000 and less than 25,000 in- 
habitants were declared to be “cities of the second class, 
having more than 10,000 inhabitants.” The act of 1885 
was, “An act to amend the title and sections 1, 2, 3, and 
4 of an act entitled ‘An act to provide for the organiza- 
tion, government, and powers of cities of the second class, 
having 10,000 inhabitants, approved March Ist, 1883,’ ” 
By this act it is provided that the title to the act amended 
is amended so as to read as follows: “An act to provide 
for the organization, government, and powers of cities of 
the second class, having more than 5,000 inhabitants.” 

In 1879 an act was passed by the legislature, the title 
of which was, “To provide for the organization, govern- 
ment, and powers of cities and villages.’ By the first 
section of this act, all cities, towns, and villages containing 
more than 1,500 and less than 15,000 inhabitants are 
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made cities of the second class, to be governed by the pro- 
visions of the act, unless they should adopt village gev- 
ernment, as provided therein. The first section of this 
act was amended in 1881, so as to include within its pro- 
visions “all cities, towns, and villages containing more 
than 1,500 and less than 25,000 inhabitants.” Session 
Laws of 1881, page 163. The act of 1879, as amended by 
the act of 1881, above referred to, was carried into the Com- 
piled Statutes of 1881, by the compiler, and is found on 
page 103 thereof, under chapter 14, and is designated as 
“‘ Cities of the second class and villages.” [Comp, Stat., 
1887, p. 170.] 

Upon a careful examination of the act of March 1, 1883, 
providing for the organization and government of cities of 
the second class having more than 10,000 inhabitants, it 
will be found to be an independent act establishing a class 
of cities not theretofore existing, and cannot be held as 
amendatory of any other act or law, and can only be held 
as amending the act of 1879, in so far as it is in conflict 
therewith, and that only to the extent of creating munic- 
ipalities formerly included within the provisions of that 
act, The amendment thereof, by the act of 1885, so far 
as is necessary to inquire in this case, consisted in the 
changing of the number of inhabitants necessary to bring 
a city within its provisions. Instead of requiring a pop- 
ulation of 10,000, as under the act of 1883, a population 
of only 5,000 was required under the amendment thereto, 
in 1885. The act of 1887, under which relator claims to 
act, was evidently intended as an amendment of the act of 
1879. The title of the act is, “An act to provide for the 
more efficient management and care of cemeteries and cem- 
etery grounds in cities of the second class and villages, 
and for the incorporation of lot owners in such cemeteries, 
and to repeal paragraphs 34, 35, and 36, of Sec, 69 of: 
Chap. 14, entitled, ‘ Cities of the second class and villages.’ ” 
Seo, 7 of the act provides for the repeal of the paragraphs 


iS 
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named, referring to Chap. 14, entitled, “‘Cities of the 
second class and villages’ of the Compiled Statutes of Ne- 
braska, and all acts and parts of acts inconsistent with the 
provisions” of the act. The only reference made to the 
act or law amended is to Chap. 14, of the Compiled Stat- 
utes of Nebraska. By reference to the compilation of 
1881, we find the chapter 14 evidently referred to, under 
the title of, “Cities of the second class and villages.” 
The same act, with its amendments, is carried forward to 
the Compiled Statutes of 1885, as Chap. 14, and by the 
same title, as “Cities of the second class and villages.” 
The chapter is divided by articles. Article 2 contains the 
act of March 1, 1883, as amended March 5, 1885, and is 
under the sub-title of “cities of the second class over 5,000 
inhabitants.” In article 1, the paragraphs repealed by the 
act of 1887 are found as paragraphs 34, 35, and 36 of sec- 
tion 69, as in the Compiled Statutes of 1881. In the act 
of 1883, carried into the Compiled Statutes of 1885 as 
article 2, under section 52, we find substantially the same 
provisions as those in article 1 and chapter 14 of the Com- 
piled Statutes of 1881, but which are not repealed or 
molested by the act of 1887. We conclude, therefore, that 
the act of 1887 can only be treated as an amendment of 
chapter 14 of the Compiled Statutes of 1881, as appears in 
article 1 of chapter 14, Compiled Statutes of 1885. But 
it may be contended that this is not the case, and that the 
act of 1887 is not necessarily amendatory of the act re- 
ferred to, and that it may be held and treated as an inde- 
pendent act, providing for the more efficient management 
of cemetery grounds held by all classes of cities, of the 
second class, as well as villages. We do not think such is 
the case. ‘As we have said, the several acts referred to are 
entirely independent of each other, and by apt provisions 
have created a number of separate and distinct classes of 
municipalities, among which are, “cities of the secoid class 


“. and villages, having a population of more than 1,000 in- 
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habitants,” and “cities of the second class having more 
than 5,000 inhabitants.” 
In State, ex rel., v. Graham, 16 Neb., 74, in a very care- 
‘fully considered opinion, written by the then chief justice, 
Copp, the subject of the classification of cities was exam- 
ined, and it was held that the legislature not only had the 
right, but that, by the various acts passed by it, it had 
adopted the principle of classification existing under the 
old constitution, and that this classification might be ex- 
_tentled to any number of classes or sub-classes of cities, and, 
in effect, that each city falling within the class or sub-class 
created by the legislature was subject to the provisions of 
the law creating that class. 

If the act under consideration be held to be an independ- 
ent act, and not amendatory of the act of 1879, still it can- 
not apply to cities of the second class having more than 
5,000 inhabitants, for, by its terms, it is limited to- ceme- 
teries under the control of “cities of the second class and 
villages,” as quoted in its title, evidently referring to the 
title given to the class by the compiler, in chapter 14 of 
the Compiled Statutes of 1881 and 1885. Nebraska City 
being of the class provided for in article 2 of the Compiled 
Statutes of 1885, being the act of 1883 as amended in 1885, 
and having been such at the time of the passage of the act 
of 1887, cannot be held subject to the provisions of the 
latter act; and therefore the peremptory writ of mandamus 
must be denied. 

Tn addition to the foregoing, we will remark that, as we 
view the act under consideration, its purpose is to divest 
the municipal authorities of the right to control and man- 
age cemeteries, and confer this right upon trustees of ceme- 
tery associations, when formed under the provisions of 
section 45 of chapter 16 of the Compiled Statutes, 

The law conferring authority upon cemetery associations 
was not materially changed, except so fur as was necessary 
to provide for the powers and duties of the trustees, The 
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principal element is that which destroys the authority of 
the municipality, by the repeal of the paragraphs mentioned 
in section 7, and conferring it upon the trustees of the 
cemetery association. This act was approved March 26, 
1887. On the 31st day of the same month, chapter 12 of 
the session laws of 1887 was approved. This chapter con- 
sists of a re-enactment of all of the provisions of section 
69, including those repealed by the act now under consid- 
eration. By an emergency clause, the latter act was made 
to take effect upon its passage. , 

Whether the act of March 31st did or did not repeal 
that of March 26th, is a question which we need not decide; 
but if it did, then, even though Nebraska City may have 
been within the class of cities affected by the act upon 
which this relation is based, yet the repeal of the act would 
destroy its force and render it nugatory. 

Writ denied and cause dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Crry oF WAHOO, APPELLEE, v. WILLIAM H. Dickin- 
SON ET AL., APPELLANTS, 


Cities of Second Class and Villages: ANNEXING 'TERRI- 
Tory. The city council of the city of W., by a vote of two- 
thirds of all the members elect, adopted a resolution to an- 
nex to said city certain contiguous territory, describing it, 
and thereupon the city filed a petition in the district court, to- 
gether with an accurate plat of the territory sought to be an- 
nexed, and prayed for the annexation of such territory, the 
petition stating all the facts required by section 99, Chap. 14, 
Comp. Stat. Objection being made that the power conferred 
on the district court was legislative and not judicial, Held, 
That as a condition of such annexation the court was required 
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to find the allegations of the petition to be true,and that such 
territory or a part thereof would receive material benefit from 
its annexation to such city, or that justice and equity required 
such annexation, and to enter a decrce accordingly. The ques- 
tions, therefore, are so far of a judicial character that the 
courts may be invested with jurisdiction to determine them. 


APPEAL from the district court of Saunders county. 
Heard below before Post, J. 


J. R. Gilkeson and W. R. Kelly, for appellants, cited 
cases referred to in opinion. 


Bell & Sornborger, for appellee, cited: Burlington v. 
Leebrick, 43 Iowa, 252. Borough of Little Meadows, 35 
Penn. State, 335. Blanchard v. Bisscll, 11 Ohio State, 
96. 


MAXWELL, J. 


In October, 1886, the proper authorities of the city of 
Wahoo passed a resolution that, “ We favor and demand 
as a matter of right the annexation of the territory con- 
tiguous to the city of Wahoo,” ete., aud described the terri- 
tory sought to be annexed. ‘he city thereupon filed a 
petition in the district court of Saunders county, setting 
forth the facts required by the statute, and attached an ac- 
curate -map of the territory sought to be annexed to the 
said petition, and prayed fora, decree of the court annexing 
the territory set forth in the petition to the city of Wahoo. 
There were nearly one hundred persons who owned the 
land songht to be annexed, all of whom were made de- 
fendants, and service duly had upon them. The appellants 
answered the petition, and upon a decree being rendered 
against them, appealed to this court. There is no bill of 
exceptions, and the only question before this court is, 
whether or not the district court had jurisdiction. 

This question is to be determined from the construction 
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to be placed upon section 99, Chap. 14 of the Comp. Stat., 
which is as follows: “When any city or village shall de- 
sire to annex to its corporate limits any contiguous terri- 
tory, whether such territory be in fact subdivided into 
tracts or parcels of ten acres or less, or be not so sub- 
divided, the council or board of trustees of said corpora- 
tion shall vote upon the question of such annexation, and 
if a resolution to annex such territory, describing the same 
in general terms, be adopted by two-thirds vote of all the 
members elect of such council or board of trustees, said 
resolution, and the vote thereon, shall be spread upon the 
records of said council or board. Said city or village may 
thereupon present to the district court of the county in 
which such territory lies, a petition praying for the annex- 
ation of such territory, together with an accurate plat or 
map of the same, showing the subdivisions of said territory, 
if it be so subdivided, and its relative position to such a 
city or village; and such petition shall set forth the reso- 
lution of said council or board of trustees for annexa- 
tion of the same, and the vote thereon, and also the 
names of the various owners of said territory, if there be 
more than one such owner, and shall also set forth the 
material benefits and advantages to be derived from such 
annexation. A notice of the filing of said petition shall 
be served upon the owner or owners of said adjacent 
territory in the same manner as a summons in civil actions, 
and in case said owner or owners be non-residents of the 
state, said notice shall be published in the manner pro- 
vided for service by publication in civil actions. Issues 
shall be joined and the cause tried in the same manner, as 
nearly as may be, as provided for trial of causes under the 
code of civil procedure, except that no judgment for costs 
shall be rendered against any defendant who does not make 
any defense. If the court find the allegations of the peti- 
tion to be true, and that such territory, or any part thereof, 
would receive material benefit by its annexation to such 
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corporation, or that justice and equity- require such annex- 
ation of said territory, or any part thereof, a decree shall 
he entered accordingly ; and a copy of the decree of said 
court duly certified under the seal thereof, together with a 
plat of the territory, with a proper description thereof, so 
decreed to be annexed, and in case the same is already sub- 
divided, showing the same subdivided into blocks and lots 
to correspond as near as may be with the fact, aud as near 
as may be with the lots, blocks, and streets of the adjacent 
city or village, and corresponding as near as may be to the 
provisions of said act, under the title of ‘City and Village 
Plats,’ shall be filed in the office of the county clerk or 
recorder of the county in which such territory lies; and 
from the time of filing such decree and plat, the territory 
therein described shall be included in and bea part of such 
city or village, and the inhabitants thereof shall receive the 
benefits of and be subject to the ordinances and regulations 
of such city or village; Provided, That appeals may be 
taken from the proceedings aforesaid in the district court, 
as in other civil cases ; but notice of appeal must be given 
immediately on the entering of the decree in said district 
court, and the filing of the said decree and plat in the 
county clerk’s office shall be stayed to abide the event of 
such appeal, and in case such appeal be not perfected, said 
corporation may file said decree and plat as hereinbefore 
provided for, without being prejudiced by lapse of time. 
On the filing of such decree and plat the council or board 
of trustees shall pass an ordinance declaring such territory. 
to be annexed to such city or village, and extending the 
corporate limits thereof accordingly, and file a certified 
copy of the same in the clerk’s office.” 

The court in its decree found “that the city council of 
the plaintiff has heretofore adopted a resolution to annex 
the territory described in the petition herein by a two-. 
thirds vote of all the members of said council, and the 
court further finds that such of said territory as is herein-. 
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after described will receive material benefit by its annex- 
ation to the said city of Wahoo, and that justice and equity 
require the annexation of said portion of said territory 
hereinafter described” [describing the territory ]. 

‘The appellants contend that the power to annex terri- 
tory toa city is legislative and not judicial, and if dele- 
gated must be given to some body possessing legislative 
powers and not to a court, citing Shumway v. Bennett, 29 
Mich., 452. People v. Carpenter, 24 N. Y., 86.  Gales- 
burg v. Hawkinson, 75 Ill., 152. Turner v, Althaus, 6 
Neb., 69. The case of Shumway v. Bennett arose under a 
statute very different from ours, and need not be considered. 
The case. of Galesburg v. Hawkinson is under a similar 
statute to our own, but we are unable to give our assent 
to the reasoning of the court in that case. 

It will be conceded that an arbitrary annexation of terri- 
tory to a city or town, where the benefits to be received by ° 
the territory annexed are not considered, can only be ac- 
complished by legislation, either by the legislature itself, or 
by a tribunal clothed with power for that purpose, and 
that a court under our constitution could not be invested 
with such legislative power. We do not understand the 
statute, however, as clothing the courts with the power to 
legislate in the premises—that is, to determine in the first 
instance what territory should be annexed. This power is 
bestowed upon the city council. The evident purpose is to 
protect the owners of the property from being forcibly 
brought within the corporation, unless one of two facts is 
made to appear. First, that the territory, or a part of it, will 
receive material benefit from its annexation to such corpora- 
tion—that is, if all the territory sought to be annexed will 
receive material benefits, then a-decree will be entered ac- 
cordingly ; if but part receives material benefit, then a de- 
cree will be entered only for such part. Second, where 
justice and equity require such annexation of said territory, 
or a part thereof, then a decree will be entered according to 
the facts as found, 
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The determination of these questions is a judicial act, 
and the courts are duly empowered and the question 
is proper for the courts to consider. The statute makes 
the right depend ‘upon one of the two conditions named. 
If neither condition exists, then there is no right to annex. 
The court, therefore, hears the allegations of the parties 
interested in the property souglit to be annexed, and de- 
termines from the testimony what their rights are in the 
premises. Thus in one action, before any complications 
have arisen in regard to the annexation of the territory, 
- the court determines the rights of the parties, with the -right 
of either party to appeal from the decree. Such powers 
are judicial and not legislative. The same powers are 
conferred upon the courts to change the names of persons, 
cities, and towns, and like cases which have been treat «| 
as a legitimate exercise of judicial power. ‘This question 
was very fully considered by the supreme court of Iowa 
in Burlington v. Leebrick, 43 Iowa, 252, where.a statute 
very similar to that under consideration was sustained, ail 
the power of the court to determine the conditions upon 
which contiguous territory should be annexed to a city was 
held to be judicial and not legislative. See also Kayser v. 
Trustees, 16 Mo., 88. Blanchard v. Bissell, 11 O. S., 96. 
Borough of Little Meadows, 35 Penn. St., 335. 

Our constitution prohibits special legislation as applied tu 
any ‘particular municipal corporation. ‘The legislature, 
therefore, cannot, by special act, extend the boundaries of 
any city or town. This, thereforc, must be done by gen- 
eral law, and the most practical way of accomplishing this 
purpose is to provide by general statute the conditions 
under which contiguous territory may be attached to such 
city or town, and to clothe some local tribunal with power 
to determine, in the first instance, whether such conditions 
exist. If such local tribunal is convinced of the existence 
of one.or both of the conditions named, and pass a resolu- 
tion annexing such territory, it must still convince the 
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court of the existence of at least one of said conditions and 
obtain a decree of the existence of thesame. These questions 
are so far of a judicial character that they may properly 
be vested in the judicial department of the state. As 
there is no bill of exceptions, and no question as to the 
sufficiency of the evidence to sustain the decree, we hold 
that the court below had jurisdiction, and the decree is 
affirmed. 


DECREE AFFIRMED. 


THE other judges concur. 


Joun L. MEANS, PLAINTIFF IN ERROR, v. W. H. Wzp- 
STER ET AL., DEFENDANTS IN ERROR. 


County Treasurer: NEGLECT TO REGISTER WARRANTS. A 
county treasurer is not liable for the penalty provided by sec- 
tion 12 of chapter 93, Compiled Statutes of 1885, for the failure 
to register a county warrant presented to him for such registra- 
tion, prior to the expiration of ten days after it is issued, that 
time being given in which an appeal may be taken by a tax- 
payer, and within which the county clerk is prohibited from. 
delivering the warrant. 


Error to the district court of Merrick county. Tried 
below before Post, J. 


O. A. Abbott, for plaintiff in error, 


John Patterson and J. W. Sparks, for defendants in 


error, 
Reese, Cu. J. 


This action was instituted under section 12 of chapter 
93, Compiled Statutes, 1885, on the bond of the principal 
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defendant in error, who was county treasurer, to recover 
the penalty provided for by said section for the failure to 
register a county warrant, on the bridge fund, of Merrick 
county, in the order of its presentation. 

The answer admits that the principal defendant was 
county treasurer, as alleged in the petition,and alleges that 
the warrants referred to were presented to him, for regis- 
tration, as alleged, and that registration was refused because 
the ten days from the allowance and issuance of the war- 
rants had not elapsed, as provided by section 33 of chapter 
18 of Compiled Statutes of 1885, and because the warrants 
had not been legally delivered to plaintiff, and were not 
lawfully in his possession, and could not be presented for 
registration and commence drawing interest against. the 
county until the expiration of the ten days in which an 
appeal from the issuance of the warrant might, be taken by 
a tax-payer. There are other allegations in the answer, 
which need not be noticed. 

From the record before us it appears that the warrant 
referred to was issued on the 15th day of December, 1885, 
and had endorsed thereon the following: “This warrant 
and two of the same amount and same date were issued in 
lieu of warrant of $1,800, issued November 11,.1884.” 

A. warrant for $1,800 had been issued to plaintiff, at. the 
time mentioned in the endorsement above quoted, but the 
payment thereof had been suspended by certain injunction 
proceedings in the suit of Brown v. Merrick County, re- 
ported in 18 Neb., 355. Upon the dissolution of the in- 
junction and the dismissal of that action, the board, of 
county commissioners of Merrick county, on the 15th. of 
December, 1885, ordered that, in lieu of the warrant num- 
ber 27, for $1,800, which was canceled, by. order. of. the 
district court in the case above referred to, three warrants 
of $600 each be issued to plaintiff. These warrants being 
delivered to plaintiff on that day, he on the same day. pre- 
sented one of them to the principal defendant, who was 

28 
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- county treasurer, for registration, tendering the fee for the 
- same. On the 22d day of the same month, the same pre- 
- sentation and tender were again made. 

A trial was had in the district court, which resulted in 
- a verdict and judgment in favor of defendants. Plaintiff 
- -alleges error, and brings the case into this court for review. 
A number of questions are presented, but as we view 
« the case the only one requiring a decision is, whether or 
not defendants could be made liable for the penalty imposed 
by section 12 of chapter 93, Compiled Statutes, on account 
: of a refusal to register before the expiration of ten days 


- after the issuance of the warrant. 


Section 33 of chapter 18 provides that, “ Upon the allow- 
ance of any claim or account against the county, the county 
- board shall direct the county clerk to draw a warrant upon 
the county treasurer in payment thereof, such warrant to 
be signed by the chairman of the county board, counter- 
signed by the county clerk,-and sealed with the county 
‘seal, but the same shall not be delivered to the party until 
the time for an appeal has expired, and if such appeal be 
-taken, then not until the appeal shal] have been determined.” 

By section 38 of the same chapter, it is provided that, 
“Any tax-payer may appeal from the allowance of any 
claim against the county, by serving a notice within ten 
days, and giving a bond, conditioned for the faithful prose- 
cution of such appeal, and the payment of all -costs 
which shall be adjudged against him.” 

It is insisted upon the part of plaintiff that the issuance 
of the warrant for six hundred dollars was not “an allow- 
ance” of a claim, or account against the county, and there- 
fore there could be no appeal therefrom, and hence the 
warrant might be delivered as soon as issued, and was en- 
titled to registration as soon as delivered. While there is 
considerable force in this argument, yet we are inclined to 
the belief that it cannot be sustained. The warrant for 
$1,800 was ordered to be issued on the 11th of November, 
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1884, The action of Brown against the county commis- 
sioners of Merrick county, reported in the 18th Neb., 356, 
was brought to enjoin them from issuing the warrant, and 
the treasurer from paying it ; and for the purpose of hav- 
ing the contract between the plaintiff and the county, for 
the construction of a bridge, dated September 20, 1884, 
' declared null and void. The question as to whether or 
not the commissioners had allowed plaintiff more than he 
was entitled to under his contract, was not presented or 
adjudicated in that case. Whether or not the warrant had 
been actually delivered to plaintiff, does not appear by this 
record, At all events, the judgment of the district court 
was, that it should be canceled, which was actually done. 
On the 15th of December, 1885, three warrants were issued 
in its stead. 

It is the opinion of all the members of the court that an 
appeal might have been taken from the action of the com- 
missioners of that day, and therefore plaintiff was not en- 
titled to possession of the warrants until the expiration of 
ten days thereafter, which would be the 25th of December 
The warrant was presented, showing upon its face that 
it had been issued on that day; it was again presented 
on the 22d. In the refusal of defendant to register the 
warrant, he acted only with that degree of prudence which 
an officer should exercise when in doubt as to his duty, 
and cannot, therefore, be held to be liable for the penalty 
imposed by the section above referred to. It is very clear 
that there could be no recovery in this case, should the 
judgment of the district court be reversed for other reasons. 

The judgment upon the merits of the case being right, 
it must be affirmed, which is done. 


JUDGMENT AFFIRMED. 


THE other judges concur. 3 
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James L. GANDY, PLAINTIFF IN ERROR, V. THR STaTE 
oF NEBRASKA, DEFENDANT IN ERROR. 


1 Criminal Law: pPrRsuny. In an information for perjury, it 
is sufficient to charge generally, that the false testimony was in 
respect to a matter material in the action in which it is given. 
Dilcher v. State, 39 O. St., 130. 


° 


2. : : EVIDENCE. Perjury may be assigned on false 
swearing on the fact in issue in an action, or to any circumstance 
which tends to prove, or does prove, such fact; hence, where A 
instituted an action of forcible entry and detainer against B, for 
the possession of certain real estate, and where it was sought to 
be shown by B that he held possession under C, by virtue of a 
lease executed to C by the owner of the land, the testimony of 
C that such lease had been executed to him, but that the origi- 
nal had been lost, and that the paper presented and identified 

- by him was a copy of such original lease—this, if false, would 
support an assignment for perjury, even though it was not 
necessary, in order to its validity, that the lease should be in 
“writing. 


3. : : : INSTRUCTIONS TO JURY. In a pros- 
ecution for perjury, where the perjury assigned was, that the 
accused had falsely testified that the owner of certain real estate 
had executed to hima written lease therefor, that the lease had 
been lost, but that the copy presented by him was a correct 
eopy of such written lease, it was error for the trial court to 
instruct the jury that, if they found that the accused testified 
under oath that the paper described in the information was a 
copy of a lease executed to him, that said testimony was mate- 
rial, if relied on as @ fact, and that if the jury believed beyond 
a reasonable doubt that said testimony was false, and corruptly 
given, they should convict the accused, for the reason that the 
instructions would tend to limit the inquiry of the jury as to 
whether the copy described in the testimony was a correct copy 
of the alleged original lease, instead of directing their inquiry 
to the truth or falsity of the whole testimony given by the ac- 
cused upon the perjury so assigned; also for the reason that 
the phrase occurring in the instruction, “if relied on as a fact,” 
rendered the instruction ambiguous and liable to mislead the 
jary- 


4, ——-: 


EVIDENCE ON PART OF STATE, Iu a prosecu- 
tion for perjury the prosecutor must prove the substance of the 
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whole of what is set out in the information as having been 
sworn to by the accused; and the assignment of perjary must. 
be proved substantially as laid in the information. 


In a prosecution for perjury the fal- 
sity of the testimony or oath of the accused, upon which the per- 
jury is assigned, cannot be established hy the testimony of one 
witness alone. It may be proved by the testimony of one reli- 
able witness, and such corroborative facts and circumstances as 
will give a.clear preponderance of the evidence in favor of the 
state if such preponderance excludes all reasonable doubt of the 
guilt of the accused. Such corroborative facts or circumstances 
ought, at least, to equal the testimony of a single witness. 


INSTRUCTIONS TO JURY. In a prosecution 
for perjury it is error for the district court, in instructing the 
jury, to copy Sec. 155 of the criminal code, and inform the jury 
that the section copied indicates to them clearly what is neces- 
sary and material to be proven in tbe case then on trial, with- 
out further instructing the jury as to what are the material 
allegations of the information and what facts are necessary to 
be established before they can convict. 


5. 


Error to the district court for Richardson county. 
Tried below before APPELGET, J. 


Isham Reavis, E. W. Thomas, and A. R. Scott, for 
plaintiff in error, on instruction No. 2, given by court at 
request of prosecutor, cited: State v. Woolverton, 8 Blackf., 
453, Plath v. Braunsdorff, 40 Wis., 107. Beecher v. An- 
derson, 45 Mich., 544. State v. Schultz, 57 Ind., 19. 
State v. Frisby, 90 Mo., 530. State.v. Mumford, 1 Dev., 
519. Donohoe v. State, 14 Texas Ct. App., 643. Con- 
tended that Gandy’s testimony before justice was not ma- 
terial to that action; that under the facts of that case jus- 
tice had no jurisdiction, and where there is no jurisdiction 
there can be no perjury. 3 Crim. Law Mag.,475. Max- 
well, J., in 22 Cent. Law Jour., 2938. Owen v. Doty,,27 
Cal., 502. Emsley v. Bennett, 37 Iowa, 17. McCartney 
v. McMullen, 38 Ill., 238. On insufficiency of evidence, 
cited: 2 Whart. Crim. Law, Sec. 1319. Roscoe Cr. Ev., 
766, Maxwell Crim. Proc., 412, Hernandez v. State, 18 - 
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Tex. Ct. App., 150. On insufficiency of complaint, cited : 
State v. Holden, 48 Mo., 93. Roscoe Crim. Ev., 760. 
People v. Collier, 1 Mich., 137. 


John L. Webster, on same side. 


Information bad. State v. Marshall, 47 Mo., 381. 
State v. Kerl, 54 Id., 185. Judge should have told jury 
what facts were material. Nelson v. State, 32 Ark., 198. 
Cothran v. State, 39 Miss., 541. Donohoe v. State, 14 
Tex. App., 638. All false charges should have proven 
false. State v. Frisby, 90 Mo., 580. Amount of evidence 
necessary to convict. State v. Raymond, 20 Towa, 587. 
State v. Buie, 43 Tex., 5382. Com. v. Parker, 2 Cush., 213. 


William Leese, Attorney General, Edwin Falloon, County 
Attorney, R. S. Maloney, Jr., Frank Martin, and FE. A. 
Tucker, for defendant in error. 


Information is good. Max. Crim. Proc., 408. People 
v. Brilliant, 68 Cal., 214. 3 Greenleaf Ev., 197. Bishop 
Forms, Sec. 875, note 6. Instructions. Dilcher v. State, 
39 Ohio State, 1380. 2 Russell Crimes, 12. 2 Bishop 
Cr. Law (7th Fd.), Sec. 1036. Steinman v. Me Williams, 
6 Penn. State, 170. Davis v. Wilson, 11 Kan., 74. Oru- 
sen v. State, 10 Ohio State, 258. Galloway v. State, 29 
Ind., 449. Evidence, and jurisdiction of justice. Fried- 
hoff v. Smith, 138 Neb., 5. Heldt v. State, 20 Neb., 492. 
Whiting v. Ohllert, 18 N. W. R., 219. Price v. Olds, 9 
Kan., 66. 


Resse, Ca. J. 


On the 17th day of October, 1887, and during the Octo- 
ber term of the district court of Richardson county, an 
information was filed against plaintiff in error, charging 
him with the crime of perjury. He was put upon his trial, 
which resulted in a verdict of guilty. Motions for a new 
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trial and in arrest of judgment were filed, both of which - 
being overruled, he was sentenced. He now alleges error - 
in the proceedings in the district court, and brings the cause 


to this court for review. 


It is insisted, among other things, that the motion in - 


arrest of judgment should have been sustained, for the 


reason that the information is fatally defective, and charges ° 


no crime against plaintiff in error. We will first notice 
this contention, as it attacks the first proceeding in the case. 


The information consists of two counts, which are substan- ° 
tially the same. For the purpose of disposing of the - 
question here presented, we copy the first count of the 


information. It is as follows: 
“Strate or NEBRASKA, 

RIcHARDSON CounTY. \es. 

“Of the October term of the district court of Richardson 
county, in the state of Nebraska, in the year of our Lord one 
thousand eight hundred and eighty-seven, Edwin Falloon, 
county attorney for said county of Richardson, in the name, 
by the authority, and on behalf of the said state of Ne- 


braska, information makes that James L. Gandy, on the - 
eighth day of April, in the year of our” (Lord), “one ' 
thousand eight hundred and eighty-seven, in said county, 


in a certain action for the forcible entry and detention of 


certain real estate, pending in the justice court, before Gar- - 
ret Minor, a justice of the peace within and for said county, 
wherein Daniel H. Maxson was plaintiff, and Samue] - 


Powell was defendant, the said James L. Gandy did then 
and there appear as a witness for and on behalf of said 
Samuel: Powell, the said defendant in said action ‘in said 
court, before said Garret Minor, who, as justice of the peace 
as aforesaid, had full power and jurisdiction to hear, try, 


and determine said action, and while the said Garret Minor, - 


as justice of the peace aforesaid, was hearing and trying 
said action, the said James L. Gandy, being then and there 
duly sworn by said Garret Minor, justice of the peace 
aforesaid, and duly empowered and authorized by law to 
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administer oaths, he, the said James L. Gandy, did then 
and there, iii a matter material to said actien, willfully, 
falsely, corruptly, and feloniously depose and declare under 
oath certain matters in regard to said action, in substance 
and effect as follows, to-wit : 

“That one J. M. Thayer [meaning John M. Thayer] 
did, on the fourth day of February, 1887, in Oberlin, 
Kansas, execute to J. L. Gandy [meaning James L. 
Gandy | a lease for the south-east quarter of the south-east 
quarter of section five, and the south-west quarter of the 
south-west quarter of section four, all of said land being in 
township two and range thirteen in said county ; that said 
lease was delivered to John H. Beery on said fourth day 
of February, and retained by said John H. Beery until the 
twenty-first day of March, 1887; that on said twenty-first 
day of March said John H: Beery delivered to said: James 
L. Gandy said lease; that on the second day of April, 
1887, he, the said James L. Gandy, wrote a true and: cor- 
rect. copy of said lease, and then delivered said original - 
lease to said Samuel Powell, and that said Samuel Powell 
had lost said original lease, and that the following, which 
was then and there introduced in evidence ‘in said action, 
is said copy of said original lease, to-wit: 

“¢ Humboldt, Nebraska, February 4, 1887. For and 
in consideration of the sum of two hundred and seventy- 
five dollars, I [meaning said John M. Thayer] hereby 
lease unto J, L. Gandy [meaning said James L. Gandy] 
the farm I [meaning said John M. Thayer] live on, 8. E. 
4 S.E. 4 Sec. five, and S.W. 4 S.W. 4 Sec. four, town 
two, range (13) [meaning the south-east quarter of the 
south-east quarter of section five, and the south-west quar- 
ter of the south-west quarter of section four; all of said 
land being in township two and range thirteen in said 
county |, for the crop season ending December first, 1887. 

““J.M. THAYER 
[meaning John M. Thayer]. 
““¢ Witness, John Marshall.’ 
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“Whereas, in truth and in fact, said John M.-Thayer 
did not, on said fourth day of February, or at any other 
time, in said Oberlin, or any other place, execute a lease. 
for said land to said James L. Gandy, nor was said lease 
delivered to said John H. Beery on said fourth day of 
February, or at any other time, and retained by said John 
H. Beery until said twenty-first day of March, or for-any 
period of time; nor did said John H. Beery deliver to 
said James L. Gandy said lease on said twenty-first day 
of March, or at any time; nor did said James L. Gandy, 
on the said second day of April, or at any cther time, 
write a true and correct copy, or any copy, of said lease; 
nor did said James L. Gandy, on said second day of April, 
or at any other time, deliver said original lease to said 
Samuel Powell; nor did said Samuel Powell ever have the 
possession of, or lose, said original lease; nor did said 
John Marshall ever witness said original lease; nor is 
said pretended copy of said original leasea true copy of 
any lease whatever; nor did the so-called original lease 
ever have any existence, he, the said James L. Gandy, 
then and there well knowing the said matters so as afore- 
said by him deposed and declared to be true then aud there 
to be false, and the said James L. Gandy did, then and 
there, and thereby, falsely, willfully, corruptly, and felo- 
niously commit willful and corrupt perjury, contrary to the: 
form of the statute in such cases made and provided, and 
against the peace and dignity of the state of Nebraska. 

“EDWIN FALLoon, 
“ County Attorney.” 

The principal objection to this count is, that there is 
not a sufficient allegation of the materiality. of the testi- 
mony given by plaintiff in error in the trial before justice: 
of the peace, Minor. The allegation of the complaint is, 
that the testimony was given “in a matter material to 
said action.” It is insisted that the materiality should 
appear from facts set forth in the complaint, and it is not 
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sufficient simply to say that it was material to the issues 
involved in that case, without advising the court what 
those issues were, or what questions arose under them. 
By an examination of the information, it will be observed 
that the testimony was alleged to have been given in an 
action for the forcible entry and detention of certain real 
estate, pending in a jnstice’s court, before the justice of 
the peace referred to, wherein Daniel H. Maxson was 
plaintiff, and Samuel Powell was defendant, and that 
plaintiff in error appeared in that trial as a witness on be- 
half of Powell, and testified as alleged in the information. 
It is quite probable that there is sufficient alleged in the 
complaint to meet the requirements of the authorities cited 
by plaintiff in error, but without discussing that question, 
we think it must be held sufficient to charge generally 
that the false testimony was given in respect to a matter 
material in the action in which it was given. 

The information in this case substantially follows the 
indictment in the case of Dilcher v. State, 39 O. St., 130. 
And the indictment in that case was held to be sufficient. 

In Williams v. State, 68 Ala., 551, it was held that, in 
an indictment for perjury, no special averment of the. 
materiality of the false oath or evidence was neccssary.. 
Nor was it necessary to indicate how it was or became 
material, a general averment of materiality being held suf- 
ficient. See also Maxwell’s Criminal Procedure, 408-9, 
and People v. Brilliant, 58 Cal., 214. Therefore we. 
think that the information was sufficient, so far as this 
question is concerned. 

It is next contended that the information is defective, in 
not showing that the justice of the peace had jurisdiction 
of the case of forcible entry and detention, and that it does 
not appear that the land was situated in Richardson county. 
The real estate concerning which the alleged false testimony 
was given is particularly described in the information, as 
well as the general allegation, that said land was within 
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Richardson county. The only question that could be urged . 
here, we think, is, whether or not the information shows . 
that the real estate described as being that upon which the ° 
lease was given was the same real estate involved in the - 
trial before Justice Minor. In our opinion, this is suffi- 
ciently shown, although not as specifically as might be de- . 
sirable. Yet, it is alleged, in general terms, that the jus- - 
tice of the peace referred to had full power and jurisdiction 
to hear and determine said action. This was a sufficient 
compliance with Sec. 422 of thecriminal code. We there- . 
fore hold that the jurisdiction of the court sufficiently ap- . 
pears in the information. 

An analysis of this information may be said to present . 
the following allegations asto the particular perjury as- 
signed, to-wit: That plaintiff in error testified upon such 
trial, First, That on the 4th day of February, 1887, in 
Oberlin, Kansas, John M. Thayer made the lease referred . 
to, to plaintiff in error. Second, That the lease was de- 
livered to Beery, and retained by him until the 21st of. 
March, of the same year. Third, That on that day Beery 
delivered the same to plaintiff in error. Fourth, That on 
the 2d day of April, 1887, plaintiff in error made a copy 
thereof. Fifth, That he delivered the original to Samuel 
Powell. Sith, That Powell had lost it. Seventh, That 
the writing introduced in evidence upon the trial before the . 
justice was a copy of the original lease. 

It is also averred, First, That J. M. Thayer did not, on 
February 4th, or at any other time or place, execute a lease 
to plaintiff in error. Second, That no such lease was de- . 
livered to Beery on February 4th, or at any other time. . 
Third, That Beery did not, on March 21st, or at any other . 
time, deliver such lease to plaintiff in error. Fourth, That 
plaintiff in error did not, on the 2d day of April, or at. 
any other time, write a copy of such lease. Fifth, ‘That . 
he did not deliver the original to Powell, as testified to by : 
him. Siath, That Powell never had the possession of such 
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lease, and therefore did not lose it. Seventh, That said pre- 
tended copy was not a copy of any lease executed by 
Thayer. Highth, That said so-called original lease never 
was made, and therefore never existed. 

It is now insisted that if the information alleges any 
crime whatever, it charges in substance that plaintiff in 
error falsely testified that Thayer had given him a written 
lease: for the land, for the crop season of 1887; that it was 
not necessary that such lease should have been in writing, 
a parol lease being good fora year, or a shorter period, 
and consequently it could not have been material whether 
the paper mentioned was a true copy of the lease or not; 
hence no assignment for perjury could be made upon such 
immaterial testimony. 

As we view the case, we think it sufficiently alleged in 
the information that, upon the trial before Justice Minor, 
it was shown that Powell had possession of the premises in 
question, under plaintiff in error, as his tenant. In order 
to establish his right to the possession, it was necessary to 
prove that Thayer had leased the premises to plaintiff, and 
that he had sublet the.same, or, at least upon. his procurc- 
ment, Powell had taken possession under him. While it 
is true, it might have been as effective for the defendant 
in that suit to prove a verbal lease, and possession there- 
under, yet that was not the case sought to be made by him. 
It was, in effect, that the real estate had been leased to 
plaintiff in error, and therefore his possession was not 
wrongful, nor would that issue arise if a copy of a written 
lease was presented with the alleged testiniony of plaintitt 
in error that the copy referred to was a copy of a genuine 
lease, executed to him by Thayer. These facts, if true, 
would, perhaps, establish his rights to the possession of the 
property. If false, it would be sufficient upon which to 
base a prosecution for perjury. These objections, we think, 
cannot be sustained. 

It is also insisted that there was not sufficient proof of 
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the falsity of the testimony of plaintiff in error, as given 
upon that trial. As a new trial will have to be granted, 
and the testimony will not necessarily be the same as 
upon the first trial, we will express no opinion upon that 
subject. 

Objection is made to certain instructions given to the 
jury by the trial court, which we will notice. Instruction 
number two, given upon the motion of the county attorney, 
is as follows: 

“The jury are instructed that if they believe from the 
evidence, beyond a reasonable doubt, that the defendant, 
James L. Gandy, on the eighth day of April, 1887, in the 
county of Richardson and state of Nebraska, in the trial. of 
the case of Daniel H. Maxson against Samuel Powell, be- 
fore Garret Minor, a justice of the peace in and for said 
county, testified under oath that the paper described in the 
information was a copy of a lease executed to said defend- 
ant, James L. Gandy, by John M. Thayer, they are in- 
structed that said testimony was material if relied on asa 
fact; and if the jury further believe from the evidence, 
beyond a reasonable doubt, that said testimony was false, 
and that said defendant, Gandy, willfully, corruptly, and 
feloniously gave it, as aforesaid, well knowing the testi- 
mony to be false, it is the duty of the jury to find the de- 
fendant guilty.” 

By this instruction the jury are informed that, if plaint- 
iff in error, upon the trial referred to, testified “under 
oath that the paper described in the information was a 
copy of a lease executed to him by Thayer, * * * 

* %* * * that said testimony was material if relied 
on as a fact,” and that if said testimony was falsely and 
corruptly given, it was the duty of the jury to find the 
defendant guilty. This instruction seeks to cover a case 
upon which a verdict of guilty should be returned. By 
it the jury are limited to the inquiry as to whether the 
paper testified to was a copy of a lease executed to plaintiff 
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in error, by Thayer. ‘The essential question in the trial 

- before the justice of the peace was not whether the paper 
identified was a true copy, but whether Thayer had, in 
fact, executed to plaintiff in error a lease, of which the 
writing referred to was a copy. 

The theory of the prosecution was, that plaintiff in 
error testified on that trial falsely that Thayer had exe- 
cuted the lease to him, but that the original had been 
lost; that this testimony as to the loss of the original 
was simply a subterfuge, in order to procure the admis- 
sion of the copy in evidence ; that it was necessary that the 
copy should be used instead of an original, for the reason 
that if writing had been presented and identified by plaintiff 
in error as an original lease, the question of the genuineness 

. of the signature of Thayer, or of the mutilation of any other 
. paper executed by him, would be oue which could then be 
investigated, but proving the loss of the original and the 
identity of the copy, this inquiry could not arise. The 
instruction was too narrow. It limited the investigation of 
. the jury to the question of the correctness of the copy, 
_ rather than to the alleged falsity of the testimony of 
plaintiff in error upon the real issue involved in that trial. 
Again, it is said that such testimony would be material 
“if relied on as a fact.” The instruction is somewhat am- 
biguous in this particular. Whether being relied on by 
- plaintiff in error in that trial, or by the court, or by any 
- other person, would render it material, the jury were not 
. informed. It is insisted by defendant in error that this 
phrase could not be prejudicial to plaintiff in error, as it 
cast an additional burden upon the state, not only to prove 
the falsity of the testimony, but that it was relied upon. 
Ordinarily the instruction might not, in this- particular, 
require the reversal of the case; but when we see that the 
jury are instructed that, if they find that plaintiff in error 
testified that the paper referred to was a copy of a lease, 

. and that that testimony was material if relied on as a fact, 
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and if false and given corruptly, the jury should find the 
plaintiff in error guilty, it will be seen at once that the 
instruction not. only might have been, but probably was, 
misleading. 

It is insisted by the state that this instruction should be 
read in connection with the other instructions given, and, 
therefore, if the instructions taken as a whole are correct, 
the judgment should not be reversed. This contention 
cannot be sustained. It has been decided by this court 
too often to need citation of cases, that the giving of a bad 
instruction cannot be cured by giving other correct, in- 
structions upon the same point. This must apply to the 
instruction under consideration, with all its force, as by 
its terms it substantially excludes every other considera- 
tion than those mentioned therein, and the jury are di- 
rected that, in case they find against plaintiff in error upon 
the matters presented therein, it was their duty to find 
him guilty. 

Again, the instruction is open to criticism for the reason 
that it‘ improperly limits the inquiry of the jury. Ina 
prosecution for perjury, it is necessary for the state to prove, 
in substance, the whole of what is set out in the particular 
assignment as having been sworn to by the accused,. and 
that the testimony was false and corruptly given. State v. 
Frisby, 90 Mo., 530. State v. Mumford, 1 Dev. (N. C.), 
619. Gabrielsky v. State, 13 Tex. Ct. App., 428. Dono- 
hoe v, State, 14 Id., 643. State v. Mace, 76 Me., 64.. 

The second and third instructions, given by the court 
upon its own motion, are as follows: 

“2d, The court further instructs you, that the law of. this 
state is, that if any persou having taken a lawful oath or 
made lawful affirmation in any judicial proceeding, or in 
any other matte? where by law an oath or affirmation is 
required, shall, upon such oath or affirmation, willfully 
and coruptly depose, affirm, or declare any matter to be 
fact, knowing same to be false, or shall in like manner 
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deny any matter to be false, knowing the same to be true, 
every person so offending shall be deemed guilty of 
perjury. : 

“3d, The above instruction indicates clearly to the jury 
what is necessary and material to be proven in this case.” 

Objection is made to these instructions, for the reason 
that they do not clearly state to the jury what the materia] 
issues in the case are. It seems from the third instruction 
that the court considered the giving of the second a suffi- 
cient instruction as to what the issues were, and as to what 
is material to be proven in the case. These would permit 
the jury.to take the section quoted [155 of the criminal 
code] and arrive at their own conclusion as to what was 
“necessary and material to be proven,” ete. These in- 
structions, when applied to instruction number two, given 
upon the prayer of the state, would naturally direct the 
attention of the jury to.that instruction, and lead them to 
base their verdict thereon. It was the duty of the court, 
not.only to give the section of the. statute, in substance, 
-but also to instruct the jury what-the material averments 
of the.information were, and what particular inquiry or 
inquiries were submitted to them. . We are unable to see 
that the second instruction could indicate, in any way, what 
was material.to be proven. This defect could not have 
been remedied by instructions presented on the part of 
plaintiff in error, informing them what was material to be 
proven, for the reason that. the third instruction cuts off all 
inquiry into that matter. It directs the jury to the lan- 
guage of the statute, which is general in its terms, and could 

afford: them no light. 

’ Of the instructions given by the court, upon its own 
motion, we here copy number seven, to-wit: “7. The court 
further instructs the jury, that as to each and all the ma- 
terial averments in the information, except the allegation 
of the falsity of the testimony therein stated and set forth, 
. they may be proved by the testimony of one witness alone; 
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provided the jury are satisfied beyond a reasonable doubt of 
the truth thereof by the testimony of such witness; and as 
regards proving the falsity of such testimony, the court in- 
structs the jury that while that fact cannot be established 
by the testimony of one witness alone, it is not absolutely 
necessary that it be established by the testimony of two 
witnesses ; it may be proved by the testimony of one wit- 
ness, and other corroborating facts or circumstances cor- 
roborating such witness, provided the jury are satisfied 
beyond a reasonable doubt, from the testimony of such wit- 
ness and such corroborating facts and circumstances, that 
such testimony was false in fact.” 

Plaintiff in error presented and prayed the giving of 
instruction three of those presented by him, which is as 
follows: 

“The jury are instructed that, in this case, the testimony 
of a single witness is not sufficient to negative the alleged 
false oath charged to have been taken by defendant. Thcre 
must be either two witnesses to prove such falsity, or one 
witness testifying to such falsity, with material and inde- 
pendently established corroborative facts sufficient to 
amount to the testimony of another witness.” 

It is now contended that the court erred in refusing to 
give the instructions prayed for, as well as in giving the 
one submitted to the jury. 

While instruction seven, given by the court, may be 
said to be substantially correct, yet we think it open to the 
criticism that the jury were not sufficiently instructed as to 
the character of the corroborating facts and circumstances 
proven. If it can be said that the corroborative evidence, 
in addition to the testimony of one reliable witness, nec| 
not be of sufficient force to equal the positive testimony of 
another witness, yet it must be such as will give a clear 
preponderance of the evidence in favor of the state, and, in 
view of such preponderance, establishes the falsity of the 
oath, on which the perjury is assigned, beyond a reason- 

29 
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able doubt. The jury were told that the falsity of the 
oath might be proven by the testimony of one witness, 
and other corroborative facts and circumstances corroborat- 
ing such witness, provided the jury were satisfied beyond 
a reasonable doubt. In any view of the case they should 
have been instructed that the corroborating facts and cir- 
cumstances must be such as to give a clear prepouderance 
of the evidence in favor of the state upon that issue. 

Upon this point, Judge Maxwell, in his work on Crimi- 
nal Procedure, at page 412, says: ‘ Corroborative evi- 
dence, iu cases where more than one witness is required, 
must not only show that the testimony of the accused was 
probably false, but it must reach that degree of certainty 
that excludes reasonable doubt. There is no reason why 
the same certainty of guilt should not be required in per- 
jury as in other crimes. If, therefore, the oath of the ac- 
cused is met by a single oath, the corroborating cireum- 
stances ought at least to equal the testimony of a single 
witness; the lowest quantity of testimony it has been said 
iipon which a human being can be found guilty.” 

This, perhaps, is the better and safer rule. It does not 
require the testimony of two witnesses to the same fact, 
but it does require that the proof of the corroborative facts 
shall be such as to give a clear preponderance of' the evi- 
dence in favor of the state, and thus, by such preponder- 
ance, establish the falsity of the oath, beyond a reasonable 
doubt. In view of the instrnetion given by the court, the 
instruction asked by plaintiff in error should have been 
given, | 

The judgment of the district court is therefore reversed, 
and the cause remanded for further proceedings, 


REVERSED AND REMANDED, 


THE other judges concur. 
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THE Stave, EX REL. THE BoaRD OF SUPERVISORS OF 
Burrato County, v. Homer J. ALLEN, Country 
TREASURER, ETC. 


County Treasurer: FrES. It is the duty of the county treas- 
urer to make searches of the tax lists, books, and records in his 
care and custody as such county treasurer, and to make ab- 
stracts and copies therefrom, and attach his certificate and seal 
thereto, when lawfully demanded, and to demand aud receive 
reasonable fees therefor. And it is also his duty to enter in the 
fee book, to be kept by him for that purpose, every item of fees 
received by him, including those received for such abstracts, 
copies and certificates, and make quarterly report thereof to the 
county board. 


ORIGINAL application for mandamus. 


George E. Evans, County Attorney, for relator, cited: 
Comp. Stat., Sec. 42, Ch. 28. Sec. 491¢, Code. State v. 
Leidtke, 12 Neb. 175. State v. Sovereign, 17 Id., 175. 


Calkins & Pratt, for respondents, cited: Bayha v. Web- 
ster County, 18 Neb., 131. U. 8. v. Hill, 7 U.S. Sup. Ct. 
Rep., 510. ; 


Coss, J. 


This is an original application in this court, by the board 
of supervisors of Buffalo county, for a mandamus against 
Homer J. Allen, county treasurer of said county, requir- 
ing him to enter upon his fee book, as such county treas- 
urer, and report to the said board of supervisors, all fees 
received by him for abstracts of searches of delinquent 
taxes, tax sales, redemptions and incumbrances, as shown 
by the books and records of his office, with his official cer- 
tificate thereto, made for private individuals. 

The relation sets out that the respondent is the duly 
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elected, qualified, and acting county treasurer of said 
county, and has been such treasurer from the 8th day of 
January, 1883, to the present time; that said respondent 
has, by virtue of his said office of county treasurer, the 
care and custody of the tax lists, books and records show-- 
ing the incumbrances on real estate arising from taxation 
in the said county; that during his term of office as afore- 
said, and while acting in the capacity of county treasurer 
of said county, the respondent has, at the request of divers 
parties requiring the same, made numerons searches of 
said tax lists, books, and records, and made ont a great 
number of abstracts, copied therefrom, to which said re- 
spondent attached his certificate and seal, as county treas- 
urer, for which he has charged «nd collected a large 
amount of fees, amounting to several hundred dollars, the 
exact amount of which is unknown; that said respondent 
has been furnished a fee book by said Buffalo county, but 
that he has failed, neglected, and refused to enter said fees 
in his said fee book, or to report the same to the board of 
supervisors of said county, on the first Tuesdays of Janu- 
ary, April, July,and October of each year, or at any other 
time since the cominencement of his term of office, and 
still neglects and reftises to enter said fees in his said fee 
book, or to report the same to said board of supervisors of 
said county, though often requested, ete. With prayer 
for a peremptory mandamus, etc. 

The case was argued as upon general demurrer. 

Section 42 of chapter 28, Comp. Stat., provides, “That 
every county judge, county clerk, county treasurer, and 
sheriff of each county, whose fees shall in the aggregate 
exceed the sum of fifteen hundred dollars each, for the 
county judge and county clerk, and two thousand dollars 
each, for sheriff and county treasurer, per annum, shall 
pay such excess into the treasury of the county in which 
they hold their respective offices, * * * And pro- 
vided further, that if the duties of the officers above named, 


e 
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in any county of this state, shall be such as to require one 
or morc assistants or deputies, then such officers may re- 
tain an amount necessary to pay for such assistants ov dep- 
uties, not exceeding the sum of seven hundred dollars per 
year,” etc. 

Section 48 provides that, “Each of the officers named 

* * * shall, on the first Tuesday of January, April, 
July, and October of each year, make a report to the 
board of county commissioners, under oath, showing the 
different items of fees received, from whom, at what time, 
for what service, and the total amount of fees received by 
such officer since the last report, and also the amount re- 
ceived for the current year.” 

Section 44 provides that, “each of the officers named 

* * * shall keep a book, which shall be provided by 
the county, and which shall be known as the fee book, and 
shall be a part of the records of such office, and in which 
shall be entered each and every item of fees collected, 
showing in separate columns the name of the party from 
whom received, the time of receiving the same, the amount 
received, and for what service the same was charged,” 

The case of State v. Sovereign, 17 Neb., 175, was an 
application for a mandamus against a county clerk to re- 
quire him to report fees received for abstracts of title. In 
that case it was claimed by the respondent that the ab- 
stracts were not made by him as county clerk, but asa 
notary public, which office he also held. The court held, 
in effect, that an abstract of title was but a copy of the 
entries in the numerical index, which the clerk was re- 
quired by law to keep as a public record, and that fees 
received by him for a certified copy of the same must be 
reported to the county board. 

It is urged by the respondent that this case is to be dis- 
tinguished from that by the circumstance that, whereas 
the law prescribes the fee to be charged by the county 
clerk for an abstract of title, it prescribes none to be 
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charged by the county treasurer for similar services. 
This argument is certainly worthy of consideration, and 
yet I do not regard it as sufficient to overcome the letter 
of the statute, requiring “every item of fees collected” to 
be entered in the fee book, and reported quarterly. The 
argument is based chiefly upon the premises, false, I think, 
that a public officer can in no case demand fees for official 
services, except where the same, and the amount thereof, 
are prescribed by statute. It may, and doubtless does, 
often happen, in drafting a fee bill, that the legislature, by 
mistake or oversight, omits to name and prescribe a fee 
for some of the specific items of service of certain officers 
of the nature, kind, and character for which fees are ordi- 
narily required, services often required by individuals and 
which the officers could not reasonably be required to per- 
form gratuitously, where his compensation cousists wholly 
of fees, nor which the public ought to furnish free wheve 
he is a salaried officer. Is it possible that in all such 
cases the services for which no fee is prescribed, whatever 
may be its nature, is voluntary and unofficial on the part 
of the individual holding the office, which he may render 
or refuse at his pleasure? J think not. Of this character 
are the certified copies of the books and records belonging 
. to the office of the county treasurer expressly declared by 
section 137 of chapter 77, Comp. Stats., p. 611 (1887), to 
be “sufficient evidence to prove the sale of any real prop- 
erty for taxes, the redemption thereof, or the payment of 
taxes thereon.” This certified copy, so far as it relates to 
the books and records belonging to the office of the county 
treasurer, can only be made by the county treasurer or his 
deputy, and yet the statute prescribes no fee for his ser- 
vices in furnishing such copy. It is nevertheless his 
official duty to furnish it when demanded, and to demand 
and receive a reasonable fee for the same.’ 

It is the policy of the laws of our state, as far as prac- 
ticable, in the nature of thirlgs, to make all state and 
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county offices salaried offices, and to make to the incum- 
bents a fixed compensation, not dependent, ordinarily, upon 
the varying and accidental demands of the public for their 
services. Incident to such policy is the requirement which 
we have seen, that all county clerks, county treasurers, 
and sheriffs keep a book in which shall be entered each 
and every item of fees collected, and make quarterly re- 
port thereof to the county board. This is a reasonable 
requirement, and the terms of the statute are mandatory. 
I think there can be no doubt of the right or of the duty 
_ of the county treasurer to collect. reasonable fees for ser- 
vices of the kind named in the relation, nor that such fees 
fall within the meaning of the statute making it his duty 
to enter each and every item of fees collected in the book 
to be kept for that purpose, and to make quarterly return 
thereof, etc. The demurrer will therefore be overruled, 
and it having been stated at the hearing, by counsel for: 
the respondent, that he did not desire to plead further, a 
peremptory mandamus will be issued as prayed. 


JUDGMENT ACCORDINGLY. | 


THE other judges concur. 


W. J. WILSON, PLAINTIFF IN ERROR, V. C. A. WILSON, 
DEFENDANT IN ERROR. 


Appeal from Judgment of Justice: FILING TRANSCRIPt.. C. 
A. W. obtained a judgment in a justice court against W. J. W., 
July 1, 1884. Within ten days thereafter W. J. W. presented 
to, and filed with, the justice an undertaking for an appeal, which 

. was approved, but failed to present to, and file with, the clerk 
- of the district court a certified transcript of the proceedings, in- 
cluding the undertaking, on or before the second day of the next 
term of the said court, held more than thirty days after the ren~ 
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dition of said judgment. At the October, 1886,'term of said 
court, two terms of court having intervened, C. A. W. tiled a 
transcript of the proceedings of the justice, and on his motion 
the cause was docketed, and a judgment entered in his favor 
similar to that entered by the justice. On error, Held, That the 
right of C. A. W. to proceed iu that manner was not limited to 
“the same term’’ at which W. J. W. first became in default, 
and that the judgment be upheld. 


Error to the district court for Dundy county. Tried 
below before Gasiin, J. 


E. W. Metcalfe and J. N Lucas, for plaintiff in error, 
cited : Smails v. White, 4 Neb., 356. Verges v. Roush, 1 
Id., 118. Horn v. Miller, 20 Id., 104. 


J. Byron Jennings, for defendant in error. 


Cops, J. 


This action was originally brought before J. M. Morris, 
a justice of the peace of Dundy county. Both parties ap- 
peared at the trial, waived a jury, and on hearing, July 1, 
1884, judgment was rendered for the plaintiff for $176.55 
and costs. 

The defendant, within ten days, entered into an under- 
taking for an appeal to the district court, but failed to de- 
liver, by himself or an agent, a certified transcript of the 
proceedings, including the undertaking, to the clerk of the 
district court within thirty days next following the ren- 
dition of the judgment, as provided by Sec. 1008 of the 
civil code; and also failed to deliver the transcript and 
other papers therein to the clerk of said court, and have 
his appeal docketed on or before the second day of the term 
of said court, held more than thirty days from the rendi- 
tion of said judgment, next after his appeal,:in accordance 
with Sec. 1011 of the civil code, but made default i in both 
requirements to perféct his appeal. 
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Subsequently, at the October term of said court, October 
19, 1886, two terms having intervened, the plaintiff filed 
a transcript of the proceedings of said justice. On his 
motion the cause was docketed, and on his application 
judgment was entered up in his favor similar to that en- 
tered by the justice, and execution awarded for $191.70, 
the amount and costs, and $1.15 costs of court, in accord- 
ance with Sec. 1011 of the civil code. 

The cause was then brought to this court by the petition 
in error of the defendant, who assigns the following errors: 

First. The judgment is not sustained by sufficient evi- 
dence. , 

Second. The judgment is not sustained by any evidence. 

Third. The court had no jurisdiction to render the 
judgment over the person of the defendant. 

Fourth. The court had no jurisdiction to render the 
judgment over the subject-matter of the proceeding or 
ac ion, 

Fifth. That the rendition of the judgment was contrary 
to law, 

Counsel for the plaintiff in error commences his brief 
with the statement that, “July 1, 1884, the defendant in 
error obtained a judgment against the plaintiff in error, in 
justice’s court in Dundy county. Plaintiff in error, in 
due time, filed his appeal undertaking in the district court, 
but never filed the transcript. At the third term of court 
thereafter, on the 19th day of October, 1886, the defend- 
aut in error made his motion in writing for lcave to file 
the transcript, and asked for a judgment similar to the one 
granted by the justice, all of which was sustained by the 
court, and judgment rendered accordingly.” And connsel 
argues from the premises that the district court was with- 
out jurisdiction, either of the person of the plaintiff in 
error or of the subject-matter of the suit, for the reason 
that the plaintiff in error having failed to perfect the ap- 
peal, and the defendant in error having failed to present 
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the transcript to be docketed at the next succeeding term 
of the district court after the judgment of the justice, in 
accordance with Sec. 1011 of the civil code, the court had 
no authority to extend the time, and was therefore without 
jurisdiction to docket the transcript or to render judgment 
thereon. 

It was doubtless for the purpose of providing for cases 
like this that Sec. 1011 of the code was enacted. 

Sec. 1006 provides for an appeal, by either party, from 
the final judgment of any justice of the peace in all cases 
not otherwise specially provided for by law. 

Sec. 1007 provides that, “the party appealing shall, 
within ten days from the rendition of judgment, enter into 
an undertaking to the adverse party, with at least one 
good and sufficient surety, to be approved by such justice, 
in asum not less than fifty dollars in any case, nor less 
than double the amount of judgment and costs, conditioned : 
First, That the appellant will prosecute his appeal to 
effect and without unnecessary delay. Second. That if 
judgment be adjudged against him on the appeal, he will 
satisfy such judgment and costs,” 

_ Sec. 1008. “The said justice shall make out a certified 

transcript of his proceedings, including the undertaking 
taken for such appeal, and shall, on demand, deliver the 
same to the appellant, or his agent, who shall deliver the 
same to the clerk of the court to which such appeal may 
be taken, within thirty days next following the rendition 
of such judgment ; and such justice shall also deliver or 
transmit the bill or bills of particulars, the depositions and 
all other original papers, if any, used on the trial before 
him, to such clerk on or before the second day of such term; 
and all other proceedings before the justice of the peace in 
that case shall cease and be stayed from the Mme of enter- 
ing into such undertaking.” 

Sec. 1009 prevides that the clerk, on receiving such 
transcript and other papers, shall file the same and docket 


the appeal, 
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Sec. 1010 provides the manner of proceeding, and the 
pleadings, in such cases, in the district court. 

Sec. 1011 provides the manner of proceeding, on failure 
to perfect appeal, that if the appellant shall fail to deliver 
the transcript and other papers, if any, to the clerk, and 
have his appeal docketed as aforesaid, on or before the 
second day of the term of the said court “next after such 
appeal, the appellee may, at the same term of said court 
file a transcript of the proceedings of such justice, and the 
said cause shall, on the motion of said appellee, be docketed ; 
and the court is authorized and required, on his applica- 
tion, either to enter up a judgment in his favor, similar to 
that entered by the justice of the peace, and for all the 
costs that have accrued in the court, and award execution 
thereon; or such court may, with the consent of such ap- 
pellee, dismiss the appeal at the cost of the appellant, and 
remand the cause to the justice of the peace, to be there- 
after proceeded in as if no appeal had been taken; and if 
the plaintiff in the action before the justice shall appeal 
from any judgment rendered against such plaintiff, and 
after having filed his transcript and caused such appeal to 
be docketed, according to the provisions of this chapter, 
shall fail to file his petition, or otherwise neglect to prose- 
cute the same to final judgment, the said plaintiff shall be- 
come non-suited, and it shall be the duty of said court to 
render judgment against such appellant for the amount of 
the judgment rendered against him by the justice, together 
with interest accrued thereon, and for costs of suit, and to 
award execution therefor, as in other cases.” 

There is no dispute in this case as to the plaintiff’s right, 
below, to file the transcript and move the court either to 
enter up judgment thereon, similar to that of the justice of 
the peace, or to dismiss the appeal at the costs of the de- 
fendant below, if such transcript be filed and such motion 
be made within the time provided in section 1011. But 
it is the contention of the plaintiff in error that such action, 
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taken at the third term, instead of the first term, of the 
court after judgment, was too late for the court to take 
jurisdiction, in the manner prescribed, of the proceedings 
before the justice’s court ; that the defendant in error hav- 
ing failed to file a transcript of his judgment “at the same 
term” he was entitled to, by the default of the plaintiff in. 
error to perfect his appeal, he thereby lost his opportunity 
and his right to avail himself of that alternative as a 
remedy. 
This section has heretofore been before the court for 
construction in other cases. In that of Clapp v. Bowman, 
22 Neb., 198, it was held, “that the transcript of the pro- 
ceedings before the justice of the peace not having been 
presented to the clerk of the district court until after the 
second day of the term of the ‘court next after such ap- 
" peal,’ and more than thirty days having elapsed since the 
rendition of the judgment appealed from before the filing 
of such transcript, the dismissal of such appeal, under sec- 
tions 1008 and 1011 of the civil code, was not error.” It 
is by strong implication, therefore, that it would have 
been equally proper for the court, instead of dismissing 

. the appeal, to have rendered the same judgment, as in this 
case, rendered in the justice’s court. 

It must be considered that a strict statutory construc- 
tion of Sec. 1011 would limit the authority of the court to 
the first term, occurring more than thirty days from the 
rendition of the judgment appealed from, for the appellee 
to avail himself of the right to file the transcript, which 
had been neglected by the appellant, and claim an affirm- 
ation of the judgment of the justice, or the alternative dis- 
missal of the appeal. But I do not think this section 
should receive that form of construction; its language is 
directory rather than mandatory of the appellee’s privi- 
leges ; it permits the filing of his transcript and motion to 
the court immediately, “at the same term” of the ap- 
pellant’s default, but does not require it; nor does it re- 
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strict or limit the authority of the court. In the case at 
bar the judgment was for a considerable sum; the defend- 
ant, whether intentionally or not, staid proceedings merely 
by his undertaking to appeal and his default in perfecting 
it. As a consequence and penalty of that default the law 
empowered the judgment creditor to supply the record 
thus neglected, to complete the cause thus abandoned, and 
to move that the original judgment be affirmed in the ap- 
pellate court without limitation, as to time, by the words 
found in the section. The necessary sense of the section 
seems to preserve and extend the appellee’s rights, aud his 
remedy is not lost by his own leniercy, nor exhausted by 
the dilatory acts of the judgment debtor. While there 
may be a motive of procrastination and delay in the judg- 
ment debtor to prevent the collection of the judgment, 
there could be no motive of avarice or oppression actuating 
the creditor to postpone the legal steps towards the col- 
lection of his debt. It sometimes happens in the lesser 
settlements of new counties that a term of the district 
court is adjourned on the second day, so that the right of 
an appellee accruing after that day, and limited to that 
term, by an overstrict construction of this section would 
be lost. 

J think a fair and necessary construction of the law per- 
mits the appellee to avail himself of the remedy provided 
in section 1011 of the civil code at any future term after 
the accruing of his right to file his transcript and apply 
for judgment. The language that “the appellee may; at 
the same term of said court,” is to be taken as words of’ en- 
largement, permission, and privilege, meaning even at, or 
as early as, the same term of the court, and by no means 
in the sense of a restriction to the same term of the court, 
and to that term only. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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GEORGE A. HOAGLAND, APPELLEE, v. EMMA L. Van 
ETrrEN, IMPLEADED, ETC., APPELLANT. 


1. Parties. Section 29 of the code is but a statutory enactment of 
the rule which has prevailed in courts of equity, that an action 
must be brought in the name of the party beneficially interested 
in the subject-matter. A mere assignment of a claim, therefore, 
where the proceeds of the suit are to be paid to the assignor, will 
not entitle the assignee to maintain the action. He must pos- 
sess the beneficial interest. 


ASSIGNMENT OF REAL PARTY IN INTEREST. Where a 
claim has been assigned to a plaintiff, and he thereby acquires 
the legal title, but not the beneficial interest, the court may, 
where it will be in furtherance of justice, upon payment of costs, 
permit him to acquire the beneficial interest and proceed with 
the action. 


3. The Transcript of the trial court, duly certified by the 
clerk, will alone be recognized by this court as to al) matters 
which are properly of record in that court. 


Morron for rehearing of case reported 22 Neb., 681. 


Warren Switzler, for the motion, cited: Bliss Code 
Pleading, Sec. 51. 1 Nash Pleading, 38. Maxwell PI. 
and Pr., 22, and cases cited. 


MAXWELL, J. 


The plaintiff has filed a motion for rehearing, upon the 
ground, first, that the plaintiff can maintain the action 
upon the claims assigned to him, although he is not the 
actual owner thereof, but merely holds-the legal title; 
and it is claimed that if the assignment should be held to 
be void, the mechanie’s lien would thereby be divested and 
such claims lost. It is alleged that section 29 of the code 
is complied with if the plaintiff has a mere naked assign- 
ment of the claim, although he is not the party beneficially 
interested. To this we cannot give our assent. At com- 
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mon law an action was required to be brought by a party 
to the contract, even though he had parted with his entire 
interest in it by assignment. Courts of equity, however, 
not only recognized the right of the assignee to bring the 
action, but absolutely required him to do so. If the as- 
signee was but a nominal owner he could not sue, but the 
action must be brought by the real party in interest. 
Rogers v. Traders Ins. Co., 6 Paige Ch., 583. Field v. 
Maghee, 5 Id., 539. 1 Van Santvoord’s Eq. Pr., 72. 
An exception was made whete the assignec held a nominal 
interest as trustee. Storey’s Eq. Pl., 115n. It is unnec- 
essary in this connection to notice the exceptions to the 
general rule above stated, as in the case of executors and 
administrators, trustees of an express trust, and persons 
expressly authorized by statute to sue without joining the 
person for whose benefit the action is brought; but with 
these exceptions the rule, that every action must be prosc- 
cuted in the name of the real party in interest, is but a 
statutory enactment of the rule respecting parties which has 
always prevailed in courts of equity, and which such 
courts deemed best adapted to advance the ends of jus- 
tice. Grinnell v. Schmidt, 2 Sandf., 706. Hollenbeck v. 
‘Van Valkenburg, 5 How. Pr., 284. Wallace v. Eaton, 5 
How. Pr., 100. Brownson v. Gifford, 8 How. Pr., 395. 
Report of Com., pp. 128, 124. The framers of the code, 
therefore, having adopted the equity rule as to the party 
plaintiff, thereby required the action to be brought in the 
name of the real party in interest—the party entitled to 
the fruits of the action, the beneficial claimant. The rule 
contended for by the plaintiff would have the effect. to ex- 
punge section 29 of the code from the statute. We adhere 
to our former decision, that the action must be brought in the 
name of the real party in interest. It is apparent, how- 
ever, that if the action as to the assigned claims is dismissed 
and the plaintiff required to make the owners of such 
claims defendants, that the lien of such claims would 
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thereby be lost, as the action would not be brought within 
the time required by the statute. To preserve such liens, 
therefore, being in futherance of justicc, the plaintiff will 
be permitted within thirty days from this date to acquire 
all the interest of his assignors in said claims, thereby 
joining the legal and equitable rights of said assignors and 
making the plaintiff the absolute owner of all their rights 
in the premises, the amendment when made to take effect 
.from the bringing of the action. The plaintiff, as a con- 
dition of making such amendment, to pay all costs which 
have accrued in court by reason of said assigned claims. 

The plaintiff’s attorney contends that an amended an- 
swer covering the points spoken of in the former opinion 
will be found on page 352 of the record. This court, in 
deciding the question, took the transcript as certified by 
the clerk of the district court as being correct, and upon 
that we must base our action. If papers are improperly 
inserted in the bill of exceptions it is the duty of the at- 
torneys in the case to sce that they are stricken out before 
the bill is signed, but as to all matters which are properly 
of record in the trial court, a transcript duly certified by 
the clerk of that court will be recognized as legal evidence 
of the facts therein contained. The motion for rehearing 
is denied. 


Morion DENIED. 


THE other judges concur. 
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Grorcer H. Forney, PLAINTIFF IN ERROR, V. FREMONT, 
ELkHorn & Missourt VaLLEyY Raiiroap Co., 
DEFENDANT IN ERROR. 


1. Eminent Domain. The right of eminent domain gives the 
legislature the control of private property for public uses, and 
for public uses only, and in case of a railway this right is re- 
stricted to “so much real estate as may be necessary for the 
location, construction, und convenient use of its road.”’ 


CONDEMNATION FOR RAILROAD PURPOSES: BUILD- 
ING ON RIGHT OF WAY: AWARD: OPTION OF OWNER TO 
REMOVE. Where real estate is uecessary for the location, con- 
struction, and convenient use of a railway, and there is a build- 
ing on such real estate, and the commissioners, in making the 
award of damages in condemnation proceedings, find the value 
of the real estate without the building, and an additional sum 
with the building, and give the owner an option to take the 
value of the real estate and the building, or the value of the real 
estate with the right to remove the building, the owner cannot, 
after receiving compensation in {nll for the land and the build- — 
ing, sue the company for the value of the building, upon the 
ground that it had misappropriated it by selling it to other par- 
ties who had removed it from the right of way. 


RIGHT OF RAILROAD TO CONDEMN BUILDINGS. The 
right of a railway company to condemn buildings situated on 
real estate necessary for its use is an incident to such right to 
condemn, and the owner must be paid full value for the land 
and the building. 


Error to the district court for Dodge county, | Tried 
below before MARSHALL, J. 


Frick & Dolezal and C. Hollenbeck, for plaintiff in error, 
cited: Redfield Railways, Sec. 69. Aldrich .v. Drury, 8 
Rhode Island, 554. Vermilya v. Railroad, 24 N. W. 
Rep., 234. Preston v. Railroad, 11 Lowa, 15. Propri- 
dors v. Railroad, 104 Mass,, 1. 


John B. Hawley, for defendant in error, cited: O. &. ‘N. 
3000 
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W. R. R. v. Menk, 4 Neb., 24. O'Dea v. State, 16 Id., 
244. Chicago R. R. v. Knuffke, 36 Kan., 367.  Aiiss. 
River Bridge v. Ring, 58 Mo., 495. Mills Eminent Do- 
main, Secs. 243, 258, 329. 


MAXWELL, J. 


The plaintiff, in the spring of 1886, was the owner in 
fee of fractional lots 11 and 12 in Sampson’s addition to 
the city of Fremont. Sometime in May, 1886, the de- 
fendant, being desirous of extending its railroad over said 
lots, applied to the county judge of Dodge county for the 
appointment of commissioners to assess the damages that 
plaintiff would sustain by reason of the appropriation of 
part of said lots as its right of way. There was standing 
upon said lots one frame barn, which, as appears from the 
.. pleadings and evidence, stood partly on the right of way 
‘condemned by defendant, and partly on the lands not so 
condemned, of plaintiff. Shortly after the condemnation 
proceedings, the defendant moved the barn in question 
from the premises, and afterwards sold the same, one por- 
tion of said barn being used as a dwelling-house and the 
’ other part used as a stable in a distant part of the city. 
‘ The award of the commissioners to appraise the property 

is as follows: 


“State of Nebraska, Dodge County. To the County 
Judge of said county: We, John Ramberg, John .Hay- 
man, George C. Laird, BE. C. Burns, W. D. Thomas, and 
A. M. Weich, the persons appointed commissioners by 
you to assess damages done to.the owners of real estate in 
said county, whose lands shall be appropriated by the Fre- 
. mont, Elkhorn & Missouri Valley Railroad Company, in 
certain cases provided by law, report: -The board pro- 
ceeded to view the following described real estate, to-wit, 
and estimated the damages as follows: Fraction lots 11 
-and 12 in Sampson’s addition to the city of Fremont, Ne- 


JANUARY TERM, 1888. 467 


Forney v. F., E. & M. V. R. R. Co. 


braska, the sum of one thousand dollars, reserving the 
right and privilege of owner to remove all improvements; 
$1,325 without privilege of removing improvements. 
George Forney [owner].” 


There is also a receipt of Mr. Forney’s, which is as 
follows: 


“Fremont, Elkhorn & Missouri Valley Railroad Com- 
pany. Right of way. 

“FREMONT, Dop@E Country, NrEs., May 10, 1886. 

“ Received of J. J. Barge, county judge of said county, 
the sum of one thousand and three hundred and twenty- 
tive dollars, without privilege of removing the improve- 
ments on the right of way on following real estate: Trac- 
tion lots 11 and 12, Sampson’s addition to the city of 
Fremont, Nebraska, for the right of way of the Fremont, 
Elkhorn & Missouri Valley Railroad Company. 

“GrorGE H. Forney.” 


This action is brought by the plaintiff to recover the 
value of the barn, because it was not used for the purpose 
for which it was condemned, viz.; the construction or use 
of the railway. On the trial of the cause, the jury re 
turned a verdict in favor of the defendant, and a motion 
for a new trial having been overruled, judgment was en-- 
tered on the verdict. 

Section 81 of Chap. 16 of the Comp. Stat., provides 
that, “Such corporation is authorized to enter upon any 
land for the purpose of examining and surveying its rail- 
road line, and may take, hold and appropriate so much 
real estate as may be necessary for the location, construc- 
tion and convenient use of its road, including all necessary 
grounds for stations, buildings, workshops, depots, ma- 
chine-shops, switches, side-tracks, turn-tables and water- 
stations ; all materials for the construction and repair of: 
said road and its appurtenances ; and a right of way over 
adjacent lands, sufficient to enable such company to con-, 
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struct and repair its road, and a right to conduct water by 
aqueducts, and the right of making proper drains ; Provided, 
That the lands held, taken and appropriated, otherwise 
than by consent of.the owner, shall not exceed two hun- 
dred fcet in width, except for wood and water stations and 
depot grounds, unless where greater width is necessary for 
excavations, embankments, or depositing waste eaith ; Pro- 
vided, further, That no appropriation of private property, 
for the use of any corporation provided for in this subdi- 
vision, shall be made until full compensation therefor be 
first made or secured to the owners thereof.” 

Eminent domain is the power to take private property 
for public use. 1 Bouv. Law Dict., 524. It is the power 
which remains in the government to resume the possession 
of property upon making just compensation therefor, 
whenever the public interest requires it. This right of re- 
sumption may be exercised when réquired for the public 
good in the construction of a railroad, public road, canal, 
or other like work. The right of eminent domain, how- 
ever, does not permit the soyereign power to take the prop- 
erty of one citizen and transfer it to another even for full 
compensation. Beekman v. Saratoga, etc, R. BR. Co.,3 
Paige’s Ch., 73. In other words, the right of eminent 
domain gives to the legislature the control of private prop- 
erty for public uses, and for public uses only. 2 Kent’s 
Com., 339, and cases cited. This being the rule, the 
property must be used for the purpose which justified its 
taking, otherwise it would be a fraud on the owner and an 
abuse of power, and the authority being in derogation of 
private right, is to be strictly construed. Acting upon 
these rules, the courts uniformly hold that where the right 
of way is secured by condemnation proceedings under the 
statute, the title of the stone, sand, and the like, remains in 
the owner, and can be used by the corporation owning the 
railroad only for purposes connected with its construction 
and use. It is sought in this case to apply the same rules 
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to buildingsupon the right of way, which the company was _ 
compelled to purchase in order to remove the same from 
the right of way to construct the road. A corporation 
would have no right to condemn private property for pub- 
lic use unless there was an absolute necessity for such con- 
demnation, the language of the statute being, “may take, 
hold and appropriate so much real estate as may be neces- 
sary for the location, construction and convenient use of 
its road.” A company, therefore, is limited to such real 
estate as may be necessary for the purposes named. Jer- 
milya v. C, M. & St. P. R. R. Co. 24 N. W. R., 234, 
and cases cited. Where, however, it is necessary to con- 
demn real estate for public use, there being buildings on 
such property, the buildings thereon are a mere incident 
to the right to condemn real estate; that is, as the pub- 
lic necessity requires the real estate for public use, it 
must take it encumbered with the buildings thereon, and 
the owner must be paid full compensation for the land and 
the buildings, before he can be divested of his right to the 
same. And the corporation cannot apply the buildings to 
any purpose inconsistent with their condemnation. Where, 
however, it is necessary to remove the buildings in order 
to clear the right of way for the construction of a railroad, 
and this fact was well known to the corporation and to the 
owner of the buildings when the condemnation proccedings 
took place, and the owner was allowed full compensation 
for such buildings, the fact that the buildings were sold by 
the corporation for the purpose of clearing the right of way 
and having such buildings removed from the same, will 
not entitle the owner to claim them as his own. The rea- 
son is, such removal was in the contemplation of the parties 
when the condemnation took place, and was necessary to 
the construction of the public improvement, and it can 
make no difference to the owner what disposition is made 
of the buildings. The case differs in that regard from that 
where stone or sand is removed from the right of way, be- 
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cause the removal of the same was not within the contem- 
plation of the parties, nor necessary for the construction 
and convenient use of the road. In the case under con- 
sideration the plaintiff had an. option, one thousand dollars 
with the right to remove the barn, and thirteen hundred 
and twenty-five if the railway company was required to 
retain the barn. No appeal was taken from this award, 
so far as we are aware, and its validity cannot now be ques- 
tioned. He has received payment in full, apparently, and 
there is no justice in permilting him to still claim the prop- 
erty. It is evident that the judgment of the court below — 
is right, and it is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


CHarLes F. EIisELEY, PLAINTIFF IN ERROR v. A. M. 
SPooNER AND THomas W. LYMAN, DEFENDANTS 
IN ERROR. : 


1, Real Estate: CONVEYANCE: RENTS NOT ACCRUED. Rent 
reserved by lease of real estate, and not acerucd at the time of 
a conveyance of the reversion, passes with such conveyance to 
the grantee. LEvery conveyance of real estate passes all the in- 
terest of the grantor therein, unless a contrary intent can be 
reasonably inferred from the terms used. 


CONSTRUCTION. In the construction of an 
iusement conveying real estate, it is the duty of the court to 
carry into effect the true intent of the parties, so far as such in- 
tent can be collected from the whole instrument, and so far as 
such intent is consistent with the rules of law. Comp. Stat., 
1887, Ch. 73, Sec. 53. 


3. : : CASESTATED. On the 29th of April, 1885, 
A eeecdtel to B a lease to certain real estate, for a term of one 
year frem March 1, 1885, the rent reserved being a share of 
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the crop, to be delivered on or before January 1, 1886. Under 
this lease, B took possession of the premises. On the 30th day 
of April, 1885, and while the tenant was in possession, A sold 
the real estate to C, conveying the same by warranty deed 
“ subject to a lease which expires March 1, 1886.’? Held, That 
C was entitled to the rent reserved ; the limitation in the deed © 
only being intended as a reeognition of the rights of the lessee, 
and a limitation upon the covenants of warranty contained in 
the deed. 


Error to the district court for Dodge county. Tried 
below before MARSHALL, J. 


Brome, White & “Mapes, “for plaintiff i in error, cited : 
2 Devlin Deeds, Sec. 979. Farnum v. Platt, 8 Pick., 
339. Moffett v. Armstrong, 40 Towa, 484. 2 Washburn 
Real -Prop., 602. Martindale Conveyancing, Sec. 109. 
Hall v. City of Ionia, 38 Mich., 493. 


W. H.. Munger and E. F. Gray, for defendants in error, 
cited: 1 Washburn Real Prop. (8d Ed.), 452, 452. . 
Wilkins v. Vashbinder, 7 Watts, 378. Townsend v. Isen- . 
berger, 45 Iowa, 670. Jackson v. Gardiner, 8 Johns., 
393. , 


REEsE, Cu. J. 


On the 29th day of April, 1885, C. F. Hiseley leased to 
George Weigle certain real estate, for a term beginning on 
the 1st day of March, 1885, and ending on the Ist day of 
March, 1886. The rent reserved was two-fifths of all 
wheat, barley, rye, oats, and corn raised on the premises 
during the season of 1885, to be delivered on or before 
January 1, 1886. On the 30th day of April, 1885, Eisc- 
ley, the landlord, sold, and by warranty decd conveyed, 
the real estate to defendants, for the consideration ‘ of 
$9,000. ‘The land is conveyed “subject to a Jease which 
expires March 1, 1886.” This language immediately fol- 


lows the description of the property.’ At the titie of the ~~ 
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execution of this deed, the tenant was in possession of 
the real estate. During the year 1886 the share of the 
crop due to the landlord was delivered to defendants; 
and this suit is brought by the vendor, Eiseley, for the 
value of the rent collected by them. The cause was 
tried by the district court, which resulted in a judgment 
in favor of defendants. Plaintiff brings error to this 
court. 

The only question involved in the case is the coustruc- 
tion to be placed upon the language of the deed, referring 
to the lease. Was the rent reserved by the terms of the 
lease, and which was to accrue after the conveyance, re- 
served to the grantor, by the language used in the deed, or 
was the grantee entitled thereto? 

It is contended by plaintiff in error that the language 
used constitutes an exception out of the grant—that, fairly 
construed, it means that the grantor reserves the use of the 
premises conveyed, until the Ist of March, 1886; while 
upon the part of defendants in error it is insisted that the 
words are not an exception, because nothing is excepted or 
taken out of the thing conveyed, nor yet a reservation, 
because nothing new is created and reserved to the grantor 
out of the thing so conveyed ; that it is merely a recital of a 
prior estate, then vested in a third party, and, to this extent, 
a qualification of the covenant of warranty contained in 
the deed. 

An exception is said to be a withdrawal from the oper- 
ation of the grant, of some part of the thing granted; 
while a reservation is of some new thing issuing out of 
what is granted. Thus, where real estate is granted, a 
portion thereof may be excepted from the terms of the 
conveyance, or the trees or woods growing thereon. If 
the exception be valid, the title to the thing excepted re- 
mains in the grantor, the same as if no grant had been 
made. A reservation, while not affecting the title to the 
thing granted, may reserve to the grantor a right to the use 
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or enjoyment of a portion thereof, as an easement, the 
right to pass over, or the like. Applying these rules to 
the deed in question, we are led to conclude that the purpose 
of the language used was a limitation upon the title con- 
veyed, and upon the covenants of warranty. It conveyed 
the land subject to whatever rights the tenant might have 
under his lease, but reserved to plaintiff no additional or 
greater right than he‘would have had, had the words re- 
ferred to been omitted. 

By the provisions of our statutes, every conveyance of real 
estate shall pass all interest of the grantor therein, unless a 
contrary intent can be reasonably inferred from the terms 
used. Compiled Statutes of 1887, Ch. 73, Sec. 50. And 
in the construction of conveyances of real estate, or interest 
therein, it shall be the duty of the courts to carry into 
effect the true interest (intent) so far as such intent is con- - 
sistent with the rules of law. Jd., Sec. 53. 

We think it cannot be questioned that, as a general rule, 
the conveyance of a reversion carries with it the rent 
accruing and becoming due after such conveyance. Upon 
this, we think the authorities are in harmony, although a 
different rule would apply where the rent was due and re- 
maining unpaid. See Moffett v. Armstrong, 40 Iowa, 484, 
Abercrombie v. Redpath, 1 Clark (Ia.), 111. Van Driel 
v. Rosierz, 26 Ia. 575. Townsend v. Isenberger, 45 Id., 
670. Wilkins v. Vashbinder, 7 Watts (Pa.), 378. Cobel 
v. OCobel, 8 Pa. St., 342. 2d Bouvier’s Law Dictionary, 
Title Rent. 

The lease to Weigle being nothing more than a grant of 
the temporary possession of the land, in consideration of 
the rent reserved, gave him the right of such possession 
during the term of the lease or grant; but while it.is true 
that defendants could not have questioned his right to such 
possession, had the deed contained no limitation, yet plaint- - 
iff would have been bound, upon the covenants of his war- 
ranty, to account to defendants for the value thereof, had 


474 SUPREME COURT OF NEBRASKA, 


Riley v. Melquist. 


not the clause been inserted in the deed. Following, there- 
fore, the direction of section 53 of the statutes above re- 
ferred to, in so construing the deed as to carry into effect © 
the true intent of the parties, we must hold such to have 
been the purpose of the limitation. 5 

We have carefully considered all the authorities referred 
to by plaintiff, as well as others bearing upon.the applica- 
tion of the principle insisted upon by him, yet we are un- 
able to adopt the conclusion reached by his counsel, 
although the case cannot be said to be entirely free from 
doubt. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JAMES E. RinEY AND FRANK B. JOHNSON, PLAINTIFFS 
IN ERROR, V. BENJAMIN MELQUIST, DEFENDANT IN 
ERROR. 


1. Verdict. Where there is substantial support to a verdict by 
the evidence, the finding of the jury will not be disturbed. 4. ° 
& N. Railroad Company v. Jones, 9 Neb., 67. 


2. Trial: FRAUD. Questions of fraud are for the jury to determine, 
in the light of the circumstances surrounding the transaction 
complained of, as shown by the testimony. 


3. Instructions given and refused, examined, and no prejudicial 
error found. 


Error to the district court for Douglas county. 


’ On trial below before NEVILLE, J., the court gave, 
among others, the following instructions to the jury, to 
which defendanis [plaintiffs in error] excepted : 
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’ 1. The plaintiff sues to recover the sum of five hun- 
dred dollars, alleged to be due plaintiff from defendant as 
a balance due upon the assignment of a certain contract 
with the city of Omaha. 

2. The defendant answers and alleges that he took an 
assignment of the contract alleged in the petition of plaint- 
iff, but also alleges that the plaintiff in that assignment 
guaranteed that the curbing and guttering stone to be used 
under said contract with the city, so assigned, should be 
furnished by the U. P. Company at certain figures, and in 
default of said company to furnish said stone at said figures, 
then the plaintiff Melquist agreed, upon notice of such fail- 
ure, to either furnish said stone at said figures or pay 
whatever extra sum said Riley should be compelled to pay 
for said stone. And the defendant further says that he 
has been compelled to pay an extra sum, and asks to offset . 
his damages against the $500 claimed to be due on the 
assignment, and asks judgment against plaintiff for a 
balance. 

3. The plaintiff replies and says that the parts of the 
contract of assignment which contain the guarantee of 
prices of stone were not read to plaintiff by defendant when 
plaintiff signed the same. That plaintiff relied upon de- 
fendant to read said-contract, and that defendant practiced 
a fraud upon him, and that plaintiff did not read the con- 
tract of assignment himself. 

4, You are instructed that fraud cannot be presumed 
in this case, but must be proven by a preponderance of 
evidence by the party alleging the fraud Esto you can 
find in his favor. 

6. If you are satisfied from the evidence that Riley 
failed to read the guarantee part of said articles of assign- 
ment, and thereby intentionally deceived the plaintiff, and 
plaintiff relied upon said reading as correct, and did not 
know that the assignment contained said guarantee, or 
should céntain- said guarantee, and was thereby deceived 
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and induced to sign said assignment when otherwise plaint-_ - 
iff would not have so signed said assignment, then you 
may be justified in, and should disregard defendant’s claim 
on account of said guarantee, and your verdict should be 
for plaintiff for the $500, with interest from the date it 
was payable, at seven per cent per annum, to the first day 
day of this term. 

7. On the contrary, if you are not satisfied by the evi- 
dence that the defendant Riley intentionally omitted to 
read the guarantee parts of said papers constituting the 
assignment, then the presumption is that Riley read the 
whole of the contract, and you should find for defendant. 
And if beyond this you are satisfied that Riley read to 
plaintiff in his hearing the guarantee parts of said assign- 
ment, before the signing of the same, and that the parties 
plaintiff and defendant intended to sign an assignment with 
such guarantee as the same does contain, then you must 
find for defendant. And still further, if you are satisfied 
from the evidence that Riley read all the guarantee parts 
of said contract to and in the hearing of plaintiff, and 
plaintiff signed said assignment, without informing him- 
self as to the meaning of the guarantee terms, and defend- 
ant Riley intended no fraud on plaintiff, then you should 
find for defendants, as plaintiff should not have so signed 
without being informed, and should suffer his own errot. 

And defendants below asked the court to give instruc- 
tions on their behalf, which the court refused’ to do, as 
follows: 

1. The plaintiff, Benjamin Melyuist, sues defendants in 
this case for the sum of $500 alleged to be due plaint- 
iff for assigning defendants acertain contract which had been 
previously entered into by plaintiff with the city of Omaha 
for curbing and guttering a part of Niuth street, for which 
assigninent, plaintiff says, defendants agreed to pay the sum 
of $1,000, one-half of which was paid at the time of the 
making of the assignment, and the remaining $500 were 
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to be paid when said work should be completed and ac- 
cepted by said city. 

2. The defendants, answering, admit that they entered 
into the agreement set forth in plaintiff’s petition, and ad- 
mit the said $500 sued for has not been paid, but the de- 
fendants further say that the assignment referred to in 
plaintiff’s petition was in writing; ~that by the terms 
thereof, in consideration of said $1,000 to be paid to 
plaintiff as above stated, plaintiff, as an inducement to de- 
fendant to take an assignment of said contract with the 
said city, represented and guaranteed to the defendants that 
certain stone necessary to be used in the curbing and gut- 
tering of said Ninth street, and known as curbestone and 
parking curb, could be purchased on board the cars at 
Omaha at the rate of 25 cents and 18 cents per lineal foot 
respectively, and in the event of defendants being unable 
to get said stone at said guaranteed prices, the plaintiff, on 
notice thereof, would either furnish said stone at said 
prices, or pay back to defendants whatever said stone 
should cost them in excess of said guaranteed prices. De- 
fendants further say that they could not get said stone at 
said guaranteed prices, of which they gave plaintiff due 
notice, who declined, neglected, and refused to furnish said 
stone according to his said agreement; that said stone cost 
‘defendants in the aggregate $2,057 in excess of the said 
guaranteed price; that no part of this sum has been paid 
back to defendants, and defendants ask that said sum be 
set off against plaintiff’s demand of $500, and for judg- 
ment against plaintiff for the difference, to-wit: the sum of 
$1,557. 

3. The plaintiff, replying to defendants’ answer, ad- 
mits that he signed the contract of assignment, containing 
the stipulations and guarantees as to prices at which stone 
could be purchased, as in said answer alleged, but says 
that his signature to said contract of assignment, being the 
paper bearing date March 24, 1884, offered in evidence 
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and marked Exhibit “A,” containing the said guaranice 
as to prices at which the said stone could be purchased, 
was procured through a fraud perpetrated upon him by the 
defendant Riley, who, in reading to the plaintiff said con- 
tract of assignment, intentionally, willfully, and for the 
purpose of cheating plaintiff, omitted to read those parts 
of said contract containing the said guarantee as to price. 
That the said part of said contract of assignment so omit- 
ted consisted of the following words, to-wit: “That curb- 
stone will be furnished F. O. B., Omaha, for 25 cents per 
lineal foot, and parking curb not to exceed 18 cents per 
_ lineal foot;” also the following words, to-wit: “That it 
is mutually understood and agreed that iu case the said 
stone curb and parking curb are not furnished by the U. 
P. Railroad Co. for the prices above mentioned, we shal] 
furnish the same to said Riley and Co., or pay them the 
difference in case they have to pay more for the material 
needed.” 

4, You are instructed that the plaintiff must make out 
his case by a preponderance of evidence before you can 
find in his favor, and if the evidence in your judgment is 
equally balanced, you should find for defendants. 

5. The jury are instructed that in this case it is the 
presumption of the law that when the defendant, James 

_E. Riley, read the papers or contracts offered in evidence, 

.and marked Exhibits A and B, he read them correctly, and 
in full, and he is entitled to the benefit of such presump- 
tion as a matter of evidence, until it is clearly overthrown 
by proof. 

6. The jury are instructed that the law places the bur- 

. den of proof upon the plaintiff to establish the fraud which 
he alleges defendants perpetrated against him in getting 
his signature to the contracts or papers offered in evidence, 
marked Exhibits A and B, and that before he can recover 
from defendants he must clearly prove such. fraud by a 
preponderance of evidence. 
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7. Ifthe jury believe from the evidence that the con- 
tracts or papers put in evidence, marked Exhibits A and 
B, were read in full and correctly, by the defendant, James 
E. Riley, and after such reading, the plaintiff signed the 
same, he is legally bound thereby, and the defendants are 
entitled to a verdict in their favor, upon their counter- 
claim ; provided it also appears from the evidence, that 
defendants gave plaintiff notice of their inability to get 
said stone at the guaranteed prices; that plaintiff has since 
declined and refused to furnish-said stone, and has not 
paid the defendants the difference between the actual ‘¢ost 
thereof, and what they would have cost at the guaranteed 
prices. 

9. If the jury find for the plaintiff at all, it must be 
on the ground that defendants perpetrated the fraud 
charged and complained of by the plaintiff. They will 
not be warranted in finding for plaintiff on a-supposi- 
. tion or surmise that defendants perpetrated some other or 

different fraud from that charged. 


J. T. Moriarty and W. 8. Shoemaker, for plaintiffs in 
error, on admission of evidence, cited: Xenia Bank v. 
Stewart, 114 U. S., 224, 231. Micholson v. Waful, 70 N. 
Y., 604. Baird v. Gillet, 47 Id., 186. On instructions 
given, S.C. R. BR. v. Brown, 13 Neb. 317. B. &. M. 
R. R. v. Schluniz, 14 Id., 421. Dassler v. Wisley, 32 
Mo., 498. Bradshaw v. Warfield, 24 Tex., 482. 


Congdon, Clarkson & Hunt and N. J. Burnham, for 
defendant in error, cited: Cole Bros. v. Williams, 12 Neb., 
440. Fitzgerald v. Fitagerald, 16 Id., 414. Monteith v. 
Baz, 4 Neb., 166. Winchester v. Charter, 102 Mass., 276. 


ReeEsE, Cu. J. 


This action was instituted in the county court of Dong- 
las county. Upon trial a judgment was rendered in favor 
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of defendant in error, plaintiff there, from which plaintiffs 
in error appealed. The cause was tried in the district 
court, resulting in a similar judgment; and defendants 
now bring the cause to this court by proceedings in error. 
It is alleged in the petition that defendant in error, who 
was plaintiff below, entered into a contract with the city 
of Omaha, for curbing and guttering a portion of Ninth 
street in said city, and that on the 29th of March, 1884, 
in consideration of $1,000, he assigned his contract to 
plaintiffs in error. Five hundred dollars of the consider- 
ation was paid in cash, the other $500 to be paid when 
the contract was completed, and accepted by the city. It 
is alleged that the work was completed and accepted on 
the Ist of October, 1884, but that plaintiffs in error had 
refused to pay the unpaid part of the purchase price of the 
contract. By the answer, the assignment of the contract 
to plaintiffs in error is admitted, but it is alleged that, as 
an inducement to plaintiffs in error to take an assignment 
of the contract, defendant in error represented and guar- 
anteed to them that certain stone to be used for curbing 
and guttering could be purchased in Omaha at the rate of 
18 cents per lineal foot, for what is called park curbing, 
and 25 cents for curb-stone; and that in case said stone 
could not, be purchased for such prices, defendant in error 
would furnish the same or pay to plaintiffs in error the 
difference, in case they had to pay more; and that, relying 
upon said’ guarantee, plaintiffs in error took the assign- 
ment and entered upon the contract. But that they were 
unable to purchase the stone at the prices named, and upon 
notice to defendant in error he failed to furnish the same, 
and that they were compelled to pay a greater price, by 
which they were damaged in the sum of $2,057, which 
they sought to set off against plaintiff’s demand. It is 
alleged that the assignment was made on the 24th of 
March, 1884, a copy of which alleged assignment is at- 
tached to the answer as an exhibit, and is as follows: 
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“Omaha, Neb., March 24, 1884. In consideration of 
one dollar to us in hand paid by J. E. Riley & Co., of 
Omaha, Nebraska, the receipt of which is hereby acknowl- 
edged, we hereby agree to sell, transfer, and assign to the 
said Riley & Co. the contract awarded to us, for curbing 
and guttering Ninth street, city of Omaha, for the sum of 
one thousand dollars ($1,000), one-half cash, and one-half ° 
when contract is completed (and paid for), and we hereby 
guarantee that curb-stone will be furnished, F. O. B., 
Omaha, for 25 cents per Jineal foot, and parking curb at 
a price not to exceed 18 cents per lineal foot. It is mu- 
tually agreed and understood that in case the said stone 
(curb and parking curb) are not furnished by the U. P. R. 
R. Co. for the prices above mentioned, we shall furnish 
the same to the said Riley & Co., or pay them the dif- 
ference, in case they have to pay more for the material 
needed. 

“Beng. MeLQquist & Co.” 

To this answer a reply was filed, by which defendant 
in error alleged that he did sign the agreement with plaint- 
iffs in error, dated March 24, 1884, but that his signature 
thereto was obtained by fraud and misrepresentation on 

_the part of plaintiffs in error; that the same was written 
by plaintiffs in error and pretended to be read to him 
by them, and that he trusted to the true and correct 
reading of the contents by plaintiffs in error, but that in 
reading the same, plaintiffs in error intentionally omitted 
and avoided reading that part referring to the guarantee 
of prices; that he had no knowledge at that time of the 
meaning of the letters “F. O. B.” (free on board), and 
that the contract was not consummated until the 29th day 
of the same month, when another assignment and written 
contract was entered into between them; that at that time 
‘plaintiffs in error presented a contract containing substan- 
tially the same guarantee, which defendant in error refused 
to sign; that said contract was then destroyed and another 
31 
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one written by plaintiffs in error, in which a reference was 
made to certain other agreements before that time cntered 
into, but that the contract was prepared and signed in a 
hurry, was read to defendant in error by plaintiffs in error, 
and in the reading of which plaintiffs in error again 
_ omitted the reference to the prior agreements. ‘The as- 
signment and contract made upon the 29th of March, was 
as follows: 

“Omaha, Neb., March 29th, 1884. In consideration 
of one dollar, to me in hand paid by J. E. Riley & Co., 
the receipt of which is hereby acknowledged, I hereby 
sell, assign, transfer, and deliver to said J. E. Riley & 
Co., a certain contract awarded to me by the city of 
Omaha, Feb. 29th, 1884, and the said Riley & Co. are 
hereby entitled to all emoluments and profits arising’ 
“under the said contract, by whomsocver prosecuted. 

“This assignment is made agreeable and in conformity 
to certain other agreements heretofore entered into with 
reference thereto, in which are stipulated considerations of 
transfer, time of payment, etc., which, when such payment 
has been made, and suitable bond executed and delivered, 
I agree to place the said Riley & Co. in the full possession 
of the said contract, with full power to go on and prosecute 
the said work, without hindrance, to completion. 

“BENJAMIN MELQUIST. 

“F. B. Jounson, Witness to signature.” 

The questions involved in the case before us are, to a 
great extent, questions of fact, peculiarly for the jury to 
determine, and as has been often said, we cannot undertake 
a re-examination of questions of fact upon conflicting testi- 
_mony. The jury, by their verdict, have said that the theory 
presented by plaintiff below was the correct one, and with 
their finding we cannot interfere. This may have been upon 
the idea or theory that the first assignment, dated March 
24th, was obtained by fraud, and did not represent the 
actual contract, or that the contract was in fact not made 
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until the 29th, and that the agreement of the 29th super- 
seded that of the 24th. In either case, the verdict 
would have to stand. 

Some objections are made to the rulings of the trial 
court, in the admission and rejection of testimony, which 
we will briefly notice. It is shown by the evidence that 
there was considerable of conversation between the parties 
to the suit, prior to the execution of the assignment, as to 
the probable cost of stone in Omaha. That both parties 
filed bids with the board of public works upon this pro- 
posed improvement. 

The bid of defendant in error being for “curbing, fur- 
nishing, and setting, per lineal foot, $1.19.” For “ Two 
foot gutter and six inch park curbing, per lineal foot, 
$1.10,” to be made of Colorado sandstone. or the same 
material, plaintiffs in error filed a bid of $1.29 and $1.54, 
respectively. ‘There appears to have been ample testimony 
introduced that, at the time of making of the bids, and at 
the time of the subsequent assignment of this contract to 
plaintiffs in error, both parties were acquainted with the 
cost of stone, and that they togetlier went to the office of the 
general freight agent of the Union Pacific Railroad Com- 
pany and inquired as to prices. This latter testimony was 
introduced by defendant in error, of which plaintiffs in error 
now complain. It is claimed that this testimony was ir- 
relevant and incompetent, because it was not shown that the 
freight agent nor the telegraph operator, to whom reference 
is made, knew anything about the prices of stone. Con- 
versations with the general freight agent were had in the 
presence of plaintiff and defendants. In that conversation 
they were referred to the telegraph operator, who had 
received a telegram from .the superintendent of quarries, 
in Colorado, giving prices of stone at the quarries. By 
this the knowledge of the parties was shown of the impos- 
sibility to furnish stone in Omaha at the prices named in 
the agreement. made March 24th. As bearing upon the 


484 SUPREME COURT OF NEBRASKA, 


Riley v. Melquist. 


question of deception, and as sustaining the theory of the 
case as presented by defendant in error, such testimony was 
competent. 

A number of exceptions of the same character are 
strongly urged upon the consideration of this court. We 
have carefully read the briefs and the whole record, and 
must dismiss this part of the case with the statement. that 
we have been unable to find any such prejudicial error in 
the record, as would require a reversal of the judgment. 

Objection is made to instructions given to the jury by — 
the court, and to the court’s refusal to give those asked by 
plaintiffs in error. There were nine instructions given by 
the court, on its own motion. Seven of these are now at- 
tacked as having been erroneously given. Plaintiffs in 
error presented ten instructions, none of which were given. 
The rulings of the court, in refusing to give eight of which, 
are now assigned for error. It must be apparent that a 
separate examination and discussion of each of these in- 
structions cannot be here entered upon without extending 
this opinion to an unreasonable length, and it must be 
omitted. These instructions have been carefully read and 
examined in the consultation room, by all the members 
of the court, and it is agreed that no error which calls for 
the reversal of the case is found: The instructions given 
by the court on its own motion fairly and reasonably ~ 
presented the case to the jury, by the application of 
proper legal rules to the evidence. ‘The issues involved 
in the case, which were few, were sufficiently stated. 
When taken as a whole, no valid objection can be found to 
them. Those requested by plaintiffs in error were more 
elaborate and covered the same ground, and while they 
might have all been given without violating any legal] 
rule, yet they would have left the case in substantially the 
same condition as it was wheu submitted to the jury. 

It is insisted thatthe verdict of the jury is against the 
elear weight of evidence. In support of this coutention, 
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quite a logical argument is presented by counsel for plaint- 

iffs in error, but upon a careful examination of the whole 

case we cannot so hold. : 
The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JoHN MoRDHORST, PLAINTIFF IN ERROR, V. BEN 
REYNOLDS AND Enos A. BRONSON, DEFENDANTS 
IN ERROR. 


1. Trial: FINDINGS ON QUESTIONS OF FACT. Where the county 
court, in a proceeding instituted under the provisions of section 
602 of the civil code, upon sufficient evidence, sets aside a judy- 
ment rendered thereon, as having been obtained by fraud, and 
its decision is sustained by the district court upon proceedings 
in error, the findings of such courts will not be molested upon 
questions of fact. 


2. Practice in County Courts: CONTINUANCE: FRAUDU- 
LENT JUDGMENT. Where, during the pendency of an action in 
the county court, in a term case, the plaintiff and defendant 
enter into a verbal agreement that the cause shall be continued, 
and in violation of such agreement the plaintiff, without notice 
to defendant, fraudulently procures a judgment.to be rendered, 
the decision of the county court in granting a new trial will be 
sustained. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


7. D, Cobbey, for plaintiff in error. 


Defendant guilty of gross laches, and not entitled to re- 
lief. Covington v. Sargent, 27 Ohio State, 253. Pope 
v. Hooper, 6 Neb., 179. Young v, Morgan, 9 Jd., 173. 
Setting aside judgment during term at which rendered is 
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discretionary, but aliter as to setting aside after term 
closed. Smith v. Pinney, 2 Neb., 145. Stuckslager v. 
McKee, 40 Towa, 212. Miller v. Albaugh, 24 Id., 128. 


A.D. McCandless, for defendants in error, cited: Hartley 
v, Dorr & Co., 15 Neb., 451. AMeLauyhlin v. Sandusky, 
17 Id., 110. Hansen v. Bergquist, 9 Id., 269. 


ReEEsE, Cu. J. 


A brief statement of the facts upon which this case is 
based may be made as follows: On the 22d day of March, 
1887, plaintiff in error commenced an action against de- 
fendants in error, in the county court of Gage county. 
Personal service of summons was made on defendant Rey- 
nolds, the service upon Bronson being made by leaving a 
certified copy at his usual place of residence, he being at 
that time in the state of New York. The answer day was 
on Monday, April 4, 1887. No answer was filed and no 
action taken in the case until April 15th, when plaintiff 
appeared with his proof and procured a default to be en- 
tered against defendants and judgment in his favor for 
$700. On the 13th of July, defendants in error filed a 
petition in the county court, by which they sought to pro- 
cure the judgment to be set aside and vacated, alleging as 
grounds therefor that it had been obtained by fraud. 
Upon a hearing by the county court the application to set 
aside the judgment was sustained, and the cause set down 
_ for trial. To this order plaintiff excepted, and removed 
the case to the district court by proceedings in error. 
Upon a hearing in that court the decision of the county court 
was affirmed, and plaintiff brings the cause to this court 
by like proceedings. 

The alleged fraud consisted, as claimed by defendants, 
in the fact that, prior to the rendition of the judgment, a 
verbal agreement was made between defendant Reynolds 
and plaintiff, that the trial should be postponed until a 
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subsequent time, to be agreed upon by the parties. This 
agreement was alleged to have been made in view of the 
fact that defendant Bronson was absent. That defendants 
relied upon this agreement, but that plaintiff, in violation 
thereof, without further notice to defendants, and in fraud 
of their rights, procured the rendition of the judgment, 
This alleged agreement is denied by plaintiff in error, but 
was testified to by defendant Reynolds. ‘There was a di- 
rect conflict in the testimony, and upon the question of 
fact we-must allow the decision of the county court, fol- 
lowed by that of the district court, to stand. 

It is insisted by plaintiff in error that defendants have 
been guilty of gross laches, and that they are not entitled 
to any relief in this action. And further, that had it been 
the agreement between plaintiff and defendants that the 
cause should be continued until a subsequent time, that 
such agreement should have been in writing, and that a 
verbal agreement therefor should not be enforced. 

As to the laches of defendants in error, we do not think 
any has been shown. The judgment was rendered on the 
165th day of April. Upon the 13th day of July this pro- 
ceeding was instituted. It was stated upon the argument, 
and admitted, that immediately upon the return of defend- 
ant Bronson from New York, he instituted proceedings for 
the purpose of setting aside the judgment, and in which 
the decision of the district court was against him, and im- 
mediately thereafter this. proceeding was instituted. We 
think it, quite probable that had that proceeding not been 
instituted, this would, under the circumstances of the case, 
have been in time. But that question does not necessarily 
arise, as it is admitted that within a very short time after 
the rendition of the judgment a proceeding was instituted 
to cause its vacation. 

This action is not for the purpose of enforcing a verbal 
agreement, and the rule contended for by plaintiff in error 
can not be applied, even though it, were necessary that 
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such agreements, in order to their enforcement, be in 
writing. The basis of the action is, that plaintiff, by agree- 
. ing with defendants to the continuance of the case, induced 
them to remain passive, while he, in violation of that 
agreement, and without notice to them, procured the judg- 
ment to be rendered. If it was true, as was found by the 
county and district courts, that that agreement was made, 
then, we think, there is no doubt but that defendants 
would be entitled to the relief sought by them. 

In Keeler v. Elston, 22 Neb., 310, the plaintiff was a 
resident of the state of Nebraska, but went to the state of 
Wisconsin upon a visit, and while there was sued by the 
defendant. The parties met, and in a conversation which 
ensued, plaintiff informed defendant that the claim upon 
which the action was based had been paid. Upon his at- 
tention being called to the circumstances of the payment, 
defendant admitted that the payment had been made, and 
informed plaintiff that he need pay no further attention to 
the suit, that he would cause the same to be dismissed. 
The plaintiff, relying upon this agreement, returned to 
Nebraska. The defendant, in violation thereof, procured 
a judgment to be rendered. After the rendition of the 
judgment a transcript thereof was sent into this state, upon 
which an action was brought, and it was held that the 
defense, that the judgment was obtained by fraud, could 
be maintained, and if true, defeat the action, notwithstand- 
ing the agreement was not’in writing. This, we think, is 
in full accord with the decisions of the courts upon that 
subject. The action of the county court was in the interest 
of justice. If plaintiff has a valid cause of action, it can 
be there maintained. If he has uot, it is to be presumed 
that he would not desire a judgment thereon. 

The decision of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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James K. LANE, PLAINTIFF IN ERROR, Vv. Ezra S. 
ABBOTT, DEFENDANT IN ERROR. 


1. Hjeetment. In order that a plaintiff may recover real estate 
in ap action of ejectment, his description of the land in dispute 
must be such as would enable a competent surveyor to locate it 
by referring to deeds, writings, or known objects by which the 
exact land can be identified. - 


DESCRIPTION OF PROPERTY. Plaintiff claimed the 
possession of certain lots and blocks in Lane’s addition to 
Pleasant Hill, describing them by their numbers. The addition 

, Was surveyed and platted in 1871, after which the proprietor 
sold the lots described in plaintiff's petition, and which had, 
by mesne conveyances, been transferred to plaintiff. The plat 
is described by the record as being south and west of the orig- 
inal town of Pleasant Hill, “on south-east } of section 9, town 
seven (7), range three (3) east, Saline county, Nebraska.”? No 
other description, location, or monuments are given. There ix 
no plat of the original town of Pleasant Hill. The certificate 
of the surveyor described it as “ part N.E. } S.E.4, Sec. 9, T. 7, 
R.3east. * %* W.C. 50 links, S.N.E. corner of S.E. 4, 
walnut stake 2 inches square, one foot long, var. 10° 30’ east.” 
No other description or monuments are given. In 1877 the pro- 
prietor sold and conveyed to defendant the land on which the 
survey had been made, describing it by the government survey. 
and not as a platted town. At that time, and prior thereto, 
the land was used as a farm, and has been so used by defendant 
since his purchase, until the commencement of this action. It 
was Held, That as the lots were incapable of identification, 
plaintiff could not recover. 


Error to the district court for Saline county. Tried 
below before Morais, J. 


Hastings & McGintie, for plaintiff in error, cited: 
Weeping Water v. Reed, 21 Neb., 266. Coats v. Taft, 12 
Wis., 388. Smith v. Dean, 15 Neb., 435. Vose v. Brad- 
street, 27 Me., 156. 5 Wash. Real Prop. (5th ‘Ed.), 434. 
Andrews v. Murphy, 12 Ga., 431. Hathinvay v. vans, 
‘108 Mass., 270. Blaney v. Rice, 20 Pick., 64. 
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Abbott & Abbott (Robert Ryan with them), for defend- 
ant in error, cited: 2 Devlin Deeds, Sec. 1011. Archi- * 
bald v. Davis, 5 Jones Law, 324. U.S. v. King, 3 How., 
773. Deery v. Oray, 10 Wall., 270. Campbell v. John- 
son, 44 Mo., 247. Bailey v. White, 41 N. H., 337. 


Reese, Cu. J. 


This was an action in ejectment, for the possession of 
certain lots and blocks in William H. Lane’s addition to 
Pleasant Hill, in Saline county. 

The cause was tried to the district court, and, a judg- 
ment being rendered in favor of defendant, plaintiff prose- 
cutes error to this court. 

A number of questions are presented for decision, but, 
in our opinion, it is necessary to examine but one; and 
that is, whether there was sufficient proof of the identity 
of the real estate involved to entitle plaintiff to a judgment. 
We think there was not. Both parties claim from the same 
common grantor, William H. Lane. A deed to defendant 
was executed by Lane and wife on the 16th day of March, 
1877, which includes the following described real estate, 
to-wit: 

“All that part of the south-east quarter (S. E. }) of 
section No. nine (9), in township No. seven (7) north of 
range No. three (38) east of the 6th P.-M., described as fol- 
lows, to-wit: Commencing at the north-west (N. W.) cor- 
ner of said south-east quarter (S. E. 4); thence south 
one hundred and sixty (160) rods, to the south line of said 
section; thence east on said south line one hundred and 
thirty-two (182) rods; thence north one hundred and sixty 
(160) rods to the center line of said section ; thence west 
one hundred and thirty-two (132) rods on said center line 
to the place of beginning. Also the south-east quarter 
(S. E. 4) of the south-west quarter (S. W. 4) of said _sec- 
tion. Also the north half (N. 4) of the north-east (N. E. 4) 
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quarter of section number sixteen (16), town number 7 
north of range number three (3) east of the 6th P.M. All 
of said Jand lying and being in Saline county, Nebraska.” 

Plaintiff’s title consists of conveyances executed by Wil- 
liam H. Lane to various persons, to whom the several lots 
seem to have been sold prior to the conveyance of W. H. 
Lane to defendant, and through conveyances from such 
purchasers to himself. 

It is, perhaps, true that on the 4th day of August, 1871, 
W. H. Lane platted a part of this land as his addition to 
Pleasant Hill, the certificate of the county surveyor and of 
the plattors being as follows: 

“William H. Lane’s First Addition to Pleasant Hill. 
Pleasant Hill is situated south and west of the original 
town plat of said town, on south-east quarter of section 
nine, town seven (7), range three (3) east, Saline county, 
Nebraska. The addition includes blocks No. 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, and 14, and part blocks 15, 16, 
17, 18, 19, and 20. Blocks are sixteen rods square, streets 
five (5) rods wide, except Eighth street, Sixth street south of 
Franklin street, and Franklin west of Sixth, which are 
two and a half rods wide; alleys, one rod wide; lots, 
four (4) by seven (74) rods, except lots one (1) and six 
(6) in part block 15, lots one (1) and six (6) in part 
block sixteen (16), and lots one (1) and six (6) in part 
block 17, which are two and a half by seven and a half 
rods; and lots 1 and 2 in block 3, lots 1 and 2 in block 4, 
lots 1 and 2 in block 5, and lots 1 and 2 in block 6, which 
are 8 by 16 rods square. The chainmen being duly sworn, 
J. K. Lane and Walter Smith. 

“G. B. Van Lrew. 


“ Deputy County Surveyor. 
“We, W. H. Lane and Annie R. Lane, his wife, hereby 
certify that we are the legal owners of the above described 
land, on which W. H. Lane’s first addition to the town of 
Pleasant Hill is situated, and that the above description, 
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as represented by the accompanying plats, is according 
to our desire and intention, aud we hereby relinquish all 
our right and title to all streets, alleys, parks, and com- 
mons set apart for public use. 
“Sioned this fourth day of August, 4.p. 1871. 
“W. H. Lane, 
“ANNIE R, LANE. 
“Tn presence of : 
“EF, L. Morse.” 


By these certificates it appears that William H. Lane’s 
first addition to Pleasant Hill is situated on the south aid 
west of the original town plat of Pleasant Hill, on “south- 
east } of section 9, town 7, range 3, in Saline county.” 
The plat accompanying the certificate makes no mention of 
the town of Pleasant Hill, and we are left in the dark as 
to the location of the platted portion of the section referred 
to. But it is contended that if the addition lay south and 
west of the original town plat we must presume that it 
was adjoining the town plat, it being an “addition” 
thereto. While not deciding that this presumption exists, 
we may assume that it does, and then we must refer to the 
original dedication of Pleasant Hill. We here quote the 
certificates of the county surveyor and the plattors, W. H. 
Lane and wife, which are as follows: 


“¢Pleasant Hill” Part N.E.4S.E. 4, Sec. 9, T.7, R. 
3 east, blocks 16 rods square, alleys one rod wide, lots 4 
by 7% rods, streets 824 feet wide, scale 8 rods to the inch, 
W.C. 50 links 8. N.E. corner of S.E. 4, walnut stake 2 
inches square one foot long, War. 10° 30 east. 

“T do hereby certify that I have accurately surveyed 
the above described ‘Pleasant Hill,’ and the streets, alleys, 
blocks, and lots are well and accurately staked off and 
marked as described on the above plat. 

“ Topras Castor, 
“ Surveyor.” 


2 
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“ Know all men by these presents, that we, W. H. Lane 
and A. R. Lane, his wife, hereby relinquish all their right, 
title, interests of streets, alleys, avenues, squares, parks, 
and commons for public purposes, of the above described 
Pleasant Hill, and that at the ensealing of these presents . 
we are the legal owners of the N.E. } of the S.E. } of See. 
9, township 7 north of range 3 east, upon which the 
above described Pleasarit Hill is situated. In witness 
whereof we have hereunto set our hands and seals this 25th 


day of May, 1868: 
“W. H. Lane. [sear.] 


“An. R, Lane. [SEAL] 
“Signed in presence of 
“'Topras Castor.” 


There is no plat accompanying these certificates, and none 
is shown by the records of Saline county. Referring to 
the certificate of the surveyor, and of the plattors, we are 
informed that the surveyed land is a part of the N.E. } 
of the S.E. } of section 9, town 7, range 3 east. No fur- 
ther information is given as to the location of the town 
site. The words “ W. C. 50 links S. N.E. corner of S.E. 
quarter, walnut stake 2 inches square one foot long, Var. 
10° 30’ east,” can. give us no assistance. Not knowing the 
exact location of the original town of Pleasant Hill, and 
there being nothing in the record by which a surveyor 
would be able to find it, it must be apparent that it would 
be impossible to definitely locate the lots in question. 
And especially is this true since it appears by the proof 
that substantially all of the land described in defendant’s 
” deed has been used for farming purposes since prior to his 
purchase in 1877. There is not sufficient proof of the 
exact location of the “walnut stake” in the surveyor’s 
certificate from which the location of the plat of the ad- 
dition could be established. From the whole testimony — 
it is quite clear the plat known as William H. Lane’s ad- 
dition to Pleasant Hill has long since been abandoned, and 
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we think the decision of the district court in favor of de- 
fendant was correct. Itis therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Western Moutuan BENEVOLENT ASSOCIATION, PLAINT- 
IFF IN ERROR, V. JAMES PACE, DEFENDANT IN 
ERROR. 


Justice of Peace: ABSENCE OF DEFENDANT ON DAY OF TRIAL. 
Where a defendant bas entered his appearance in an action, and 
absents himself on the day of trial, he is not entitled to have 
the judgment against him set aside under section 1001 of the 
civil code of Nebraska. Strine v. Kauffman, 12 Neb., 423. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


I. W. Colby, for plaintiff in error, cited: Cleghorn v. 
Waterman, 16 Neb., 226. Orippen & Amick v. Church, 
17 Id., 304. 


No appearance for defendant in error. 
ReeEseE, Cu. J. 


The original action in this case was instituted before a 
justice of the peace, by James Pace. Summons was issued 
returnable January 30, 1886, and was personally served. 
On the return day both parties appeared, and by agreement 
the cause was continued until the 8th day of March, at 
which time the defendant did not appear, and plaintiff 
obtained judgment. On March 10th, defendant filed a 
motion to set aside the judgment, as having heen rendered 
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in its absence, and confessed judgment for costs. The 
motion was sustained, and the judgment set aside, the case 
being set for trial on the 16th day of March. Notice of 
the opening of the judgment and time and place for trial 
were duly given. At the time set for trial, defendant in 
error appeared and objected to the jurisdiction of the court, 
which objection was overruled by the justice. He made 
no further appearance, and on motion of plaintiff in error, 
the cause was dismissed, at his costs. The case was then 
taken to the district court by proceedings in error, where 
the action of the justice of the peace in setting aside the 
judgment was reversed and the original judgment reinstated, 
The defendant in the original action brings the case to 
this court by proceedings in error as plaintiff in error. 

The sole question involved is, whether, under the pro- 
visions of section 1001 of the civil code, defendant having 
appeared on the return day of tle summons, and consented 
to a continuance, then not appearing at the time to which 
the case was adjourned, such a judgment can be set aside 
as a judgment rendered against it in its absence? 

This question was decided in Sérine v. Kaufman, 12 
Neb., 423, and it need not be here discussed, as we are 
satisfied that decision was correct. 

The justice, therefore, had no jurisdiction to set aside the 
judgment, and the decision of the district court, in revers- 
ing his action in that behalf, was clearly correct and is 
affirmed. 


JUDQ@MENT AFFIRMED, 


THE other judges concur. 
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CuaRLEs Davin PRat?T, APPELLEE, V. HELEN ANN 
MILLER AND OTHERS, APPELLANTS. 


Wills. A willin the following words, “I give, bequeath, and devise 
unto my wife, L. J. P., all my real estate, and all the remainder 
and residue of my personal estate after paying my debts and 
funeral expenses, and to her heirs in fee simple, for the mainte- 
nance and support of my said wife and my infant child, C. D, P.,” 
Held, That upon the payment of the debts and funeral expenses 
of the testator, and the death of L. J. P. without having dis- 
posed of the estate,a trust resulted in favor of C. D. P., sole heir 
at law of the testator, in the whole of the residue and remainder 
of the estate. 


APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


Snelling & Talbot, for appellants, cited: Lewin on 
Trusts (5th Eng. Ed.), 105-108. Huskisson v. Bridge, 4 
De G. & S., 245. Russell v. Jackson, 10 Hare, 213. 
‘Knott v. Cottee, 2 Phil., 192. Van Gorder v. Smith, 99 
Ind., 404, 1 Jarman Wills, 388. 1 Perry Trusts, 112- 
122. 


W. S. Curtis and H. J. Davis, for appellee, cited: 
Pomeroy Eq. Jur., 1009, Woods v. Woods, 1 Myl. & 
Cr., 408. Loring v. Loring, 100 Mass., 341. Wetherell 
». Wilson, 1 Keen, 80. Smith v. Snow, 123 Mass., 323. 
Pillow v. Wade, 31 Ark., 678. : 


Coss, J. 


It appears by the petition in this case, that Henry 
E. Pratt, late of Douglas county, died May 24, 1866, 
seized in fee simple of the real property, situate in said 
county, which is the subject of the action. He left sur- 
viving him his wife, Louisa Jane Pratt, and their only 
child, Charles David Pratt, the plaintiff, then aged two years. 
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Louisa Jane Pratt was then also the mother, by a former 
marriage, of threé children, the defendants in this action. 

In his last sickness the said Henry E. Pratt duly exe- 
ciited and published his last will and testament, which, 
after his death, was, by the probate court of said county, 
duly admitted to probate. The following is a copy of the 
testamentary clause of the said will: 

“TI give, bequeath, and devise unto my wife, Louisa 
Jane Pratt, all my real estate, and all the remainder and 
residue of my personal estate after paying my debts and 
funeral expenses, and to her heirs in fee simple, for the 
maintenance and support of my said wife and my infant 
child, Charles David Pratt.” 

It appears that said Louisa Jane Pratt died in the year 
1874, never having conveyed said premises, leaving her sur- 
viving, as her heirs at law, the plaintiff, her son by said 
Henry E. Pratt, and the defendants, her children the issue 
of a prior marriage. It appears that the plaintiff has now 
arrived at full age. 

The object of the action and prayer of the petition 
herein is for a decree: First, that said will gave legal title, 
in and to said real estate, to said Louisa Jane Pratt in fee, 
upon trust, for her support and maintenance during her 
life, and for the support and maintenance of the plaintiff, 
and that otherwise the defendants have no title to said 
land. Second, declaring that plaintiff is the equitable 
owner in fee simple of the said land; that there is no ne- 
cessity for coiitinuing said trust, and that plaintiff is enti- ” 
tled to a conveyance of the legal title to said Iand to him; 
that the defendants be ordered to make a conveyance ac- 
cordingly ; and that 4 commissioner be appointed to make 
a deed in the stead of said defendants, in case they shall 
refuse to execute a conveyance, or the court does not obtain 
a personal jurisdiction over them, and that upon the exc- 
cution of said deed the title to said land be established and 
confirmed in plaintiff. 

32° 
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The defendants filed a general demurrer to the petition, 
which was overruled, and the defendants declining to plead 
further, judgment was rendered for the plaintiff according 
to the prayer of the petition. The defendants bring the 
cause to this court by appeal. 

The sole question raised by the demurrer and presented 
in this appeal is, do the words, “for the maintenance and 
support of my said wife and my infant child, Charles 
David Pratt,’”’ create a trust in the residue of the devised 
property after the accomplishment of the purpose therein 
expressed, in favor of the heir at law of the testator? At 
the hearing, counsel on either side admitted theiv inability 
to cite authorities precisely in point to this proposition. An 
examination’ by the writer of all the authorities cited by 
them, enables me to. justify counsel in that admission, 
Some of them, however, bear a strong analogy to the case 
at bar. The case of Woods v. Woods, 1 Myl. & Cr. (13 
Eng. Ch. R.), 401, arose upon the construction of the will 
of Robert Woods. ‘The will, after purporting to give to the 
testator’s wife certain property described as her own estate, 
and: out of which no question arose, continued as follows: 
“T give likewise all and every pait of my estate at Blun- 
deston: * * * and any other towns adjoining, and all 
farming stock, crops of corn, hay, household furniture, and 
every other thing, whatsoever it be, to my well beloved 
wife, Elizabeth, to sell; to discharge all my creditors where 
the money is borrowed by bonds, notes, or mortgage, since 
- my certificate, and used for my estate, for farming or any 
other thing whatsoever for my use, if my brother Thoiiias 
is bound with me, all to be allowed and paid out of my 
estate. Also, I do constitute and make Elizabeth, my wife, 
and Thomas Woods, of Willingham, my executors, whom 
I do appoint to sell and dispose of all my estates and chat- 
tels, in such manner and form as they shall jointly agree 
upon; or not to sell, if it seems most advisable to keep 
them, or in any way that they shall think proper, so that 
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every creditor have his money; and, if sold, all overflush 
to my wife, towards her support and her family, if any 
there be, after paying my brother for his trouble and all 
other debts whatsoever,’ 

The testator died, leaving Elizabeth Woods, his widow, 
and Thomas Woods, the younger, his son and heir at law, 
‘at the age of four years, and also two infant daughters, 
his only children, surviving him. The will was duly 
proved by the executrix and executor, Elizabeth Woods 
and Thomas Woods, who was the testator’s brother. 
Elizabeth Woods afterwards married a person of the name 
of Hulme, who died in the year 1834. 

A bill was filed in the month of October, 1835, by the 
testator’s son and daughters, one of whom was a married - 
woman, and whose husband was a co-plaintiff in the suit 
against Thomas Woods and Elizabeth Hulme, the execn- 
tor and executrix of the will. The bill, after setting out 
the terms of the will, alleged that the executor and execn- 
trix entered in the possession of thedevised property imme- 
diately upou the death of the testator; that the defendant, 
Thomas Woods, having so entered, had ever since con- 
tinued in the possession and then was in the possession of 
the receipt of the rents and profits of such messuages, farms, 
and lands, and that he then claimed to be entitled to hold 
and retain them as absolute owner, by virtue of some al- 
leged sale and conveyance made to him by his co-executrix, 
the defendant, Elizabeth Hulme. The bill prayed that the 
said Thomas Woods and Elizabeth Hulme be adjudged to 
hold such property in trust for the benefit of the said de- 
fendant, Elizabeth, and the plaintiffs, subject to the trust 
of the will, etc. 

The demurrer of Thomas Woods to said bill was over- 
ruled by the vice chancellor, and the defendant appealed. 
The opinion of the chancellor sustaining the bill is too long 
to admit of its being copied here, but it sustained the claim 
of the plaintiffs that, after paying the debts of the testator, 
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the “overflush” would be held by the wife in trust for 
herself and family, to-wit, the children of the testator. 

The case of Smith v. Snow, 123 Mass., 3238, arose upon 
the construction of the will of Joshua A. Snow. The 
testamentary words were, “I give to my beloved wife, Lu- 
cinda N. Snow, all my estate, both real and personal, that 
shall remain after the payment of my debts and funeral 
charges, for her comfortable support aud maintenance dur- 
ing her life, with full power and authority to dispose of 
the same as she may find needful for that purpose. I give, 
devise, and bequeath to Roland W. Snow all the estate, - 
both real and personal, of which I shall die seized and 
possessed, that may remain after the death of my said wife, 
Lucinda N. Snow, to him, his heirs, and assigns forever, 
if he shall then"be living.” The land in controversy be- 
longing to the estate was in the possession of Roland W. 
Snow, and never having been otherwise disposed of by 
Lucinda N. Snow for her support and maintenance, was by 
her will bequeathed to her brother, Philander Smith, as 
‘all the rest and residue of my estate, both real and per- 
sonal that I die seized of.” After the death of Lucinda 
N. Snow, Philander Smith brouglt ejectment against Rol- 
and W. Snow for theland. The defendant obtained judg- 
ment, and the plaintiff appealed. The supreme court 
delivered the following opinion affirming the judgment: 
“The widow took, under the will of her husband, only an 
estate for life with power to sell; and that power not hav- 
ing been executed in her life-time, the devise over to the 
tenant (defendant) took effect upon her death.” 

The case of Walton v. Walton, 14 Ves., Jr., 318, turned 
upon a question somewhat similar to the one presented in 
the will now before us, but the decision is not sufficiently 
clear to give us any aid in solving the question involved, 
and I only introduce it for the purpose of quoting a note 
to the case by the able reporter, which is as follows: “It 
may not necessarily follow, that where there is a devise of 
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land for payment of debts a trust must arise for the heir 
as to the surplus after the testator’s debts are paid, for the. 
context of the will may poiut to some ulterior disposition to 
the exclusion of the heir. But where land has been de- 
vised for a particular purpose expressed, and no clear and 
unequivocal manifestation of the testator’s intent to ex- 
clude the heir, except for that sole purpose, appears there, 
as soon as that purpose is answered, or partially fails, the 
surplus not employed results to the heir; and if the pur- 
pose fails altogether, the heir will take the whole land so 
devised, or its produce, if it has been actually converted 
into money.” 

I have not deemed it profitable to notice any of the nu- 
merous cases cited, whiere the cffect of precatory words are 
discussed. Precatory words, as defiued by Bouvier, are 
expressions in a will praying or requesting that a thing 
shall be done. The controlling words of the will under 
examination are, “for the maintenance and support of my 
said wife aud my infant child, Charles David Pratt.” To 
give these words any meaning, they must be construed as 
a limitation of the request. As a declaration of the pur- 
pose for which the bequest was made and its extent, they 
are incapable of being construed as words of prayer or re- 
quest. It necessarily follows, then, that the purpose for 
which the bequest was made having been accomplished, 
and no longer existing, a trust in the remainder of the es- 
tate results in favor of him who would have taken it by 
inheritance had no bequest been made. 

The decree of the district court is affirmed. 


DECREE AFFIRMED. 


THE other judges concur. 
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CREIGHTON & MorGAN, PLAINTIFFS IN Error, v. M. 
S. GORUM, DEFENDANT IN ERROR. 


Judgment: DORMANT JUDGMENT: REVIVOR, A judgment was 
recovered ina county court, a transcript therec! filed in 
the district court, on which an execution was issu d and re- 
turned unsatisfied. No further proceedings were had in said 
cause until after the lapse of nine years, when a motion ard 
affidavit were filed to revive the judgment. ‘The partics there- 
upon stipulated “that the judgment herein sought to be ic- 
vived was obtained, and that since the same was rendered [ive 
years have elapsed with no execution having been issued thereo, 
and no attempt made to collect said judgment, and that the 
judgment became dormant. That the same was do:mant four 
and a half years before any steps whatever were taken to revive 
the same, and that no part of said judyment has cver been 
paid.”? Held, That the plaintiff was entitled to an order of 
revivor. Wright v. Sweet, 10 Neb., 191. Hunter v. Leahy, 18 
Neb., 80. 


Error to the district court for Saline county. Tried 
below before Morais, J. 


Hastings & McGintie, for plaintiff in error, cited: 
Wright v. Sweet, 10 Neb., 191. Hunter v. Leahy & Co., 
18 Id., 81. Eaton v. Hasty, 6 Id., 419. Gillette v. Mor- 
rison, 7 Neb., 263. Jrwin v. Nixon, 11 Penn. State, 419. 


J. H. Grimm, for defendant in error. 
MAXWELL, J. 


In April, 1875, the plaintiffs recovered a judgment 
against M. 5. Gorum, in the county court of Saline county, 
on a joint and several promissory note signed by the de- 
fendants, and in July of that year a transcript of the judg- 
ment was duly filed in the district court of said county. 
In February, 1876, execution was issued from the district 
court on said judgment against Gorum, and reiurned un- 
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satisfied. In July, 1885, the plaintiffs filed a motion in 
the district court for a revivor of said judgment, and an 
affidavit in support of same. A conditional order of re- 
vival was entered, and was served personally on Gorum, 
requiring him to appear and show cause why said judg- 
ment should not be revived. The defendant filed a motion 
objecting to the jurisdiction of the. district court, for the 
reason, first, that the judgment came into the district court 
by a transcript from the county court; second, that the 
court had no jurisdiction of. the person of defendant or 
subject-matter; third, because judgment was rendered 
April 17, 1875, and no execution issued; fourth, because 
plaintiff is not entitled to the relief decuan ded: 

While the cause was pending in the district court, ie 
parties entered into a stipulation of facts, as follows: “It 
is agreed by the partiés hereto that the judgment herein 
sought to be revived was obtained, and that since the same 
was. rendered five years have elapsed with no execution 
having been issued thereon, and no attempt made to collect 
said judgment, and that the judgment became dormant. 
That the same was dormant four and a half years before 
any steps whatever were taken to revive the same, and 
that no part of said judgment has ever been paid.” On 
the trial of the cause judgment was entered, as follows: 
“(On consideration whereof, the court finds as a matter of 
law that this state of facts shows such a want of diligence 
on the part of the plaintiffs since the judgment -became 
dormant as not to entitle them at this time to a revivor of 
the same, and the motion for a revivor of the judgment is 
denied and the cause dismissed. It is therefore considered 
by the court that the above entitled action be and the same 
hereby is dismissed, and that the plaintiffs pay the costs of 
this action, taxed at $15.70.” 

Section 482 of the code provides that, “If execution 
shall not be sued out within five years from the date of 
any judgment that now is or may hereafter be rendered in 
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any court of record in this state, or if five years shall have 
intervened between the date of the last execution issued 
on such judgment and the time of suing out another writ 
of execution thereon, such judgment shall become dormant, 
and shall cease to operate asa lien on the estate of the 
judgment debtor.” 

Section 473 provides that “if a judgment become dor- 
mant, it may be revived in the same manner as is pre- 
scribed for reviving actions before judgment.” 

In Wright v. Sweet, 10 Neb., 190, judgment was re- 
covered in 1871, but no execution was issued thereon. In 
1879 the judgment was revived, and the order of reviyor 
was sustained by this court. 

In Hunter v. Leahy, 18 Id., 80, the judgment was re- 
covered in the county court in 1874. In September, 1876, 
an execution was issued, and returned by the sheriff with, 
out making a levy. In March, 1884, proceedings to revive 
the judgment were instituted and the judgment revived, 
which proceedings were sustained by this court. 

These cases seem to settle the law as to the revivor of 
judgments, so far at least as it is applicable to the facts of 
. this case, it being admitted that the judgment is unpaid. 
The reasons are stated in the cases cited, and need not be 
here repeated. The judgment of the district court is re- 
versed and the cause remanded to the district court, with 
directions to enter judgment of revivor according to the 
stipulation of facts. 


JUDGMENT ACCORDINGLY. 


HE When judges cone, 
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Tue Strate or NEBRASKA, EX REL. J. S. GRABLE, 
¢ ‘TREASURER OF City oF Berarricr, v. E. J. 
RopeErick, TREASURER OF GAGE County. 


Ma: damus by City Treasurer against County Treasurer. 
Where a county treasurer ‘has collected and holds in his hands 
moneys belonging to a city, and upon demand of the treasurer 
of such city refuses to pay the same, he may compelled by man- 
damus to make such payment. Th. such case the city treasurer 
is not compelled to bring an action on the county treasurer’s 
bond to recover the amount due. : 


ORIGINAL application for mandamus. 


Pemberton & Bush, for relator, cited: Comp. Stat, Sec. 
169, Ch. 77. Desty Taxation, 521. High Ex. Leg. 
Rem., Sec. 35. State v. Pyler, 48 Conn., 145, 


R. S. Bibb, for respondent, cited: Commissioners v. 
Cavanaugh, 19 N. W. R., 413. 48 N. J. Law, 389. 40 
Cal., 280. 44 Towa, 458. 


Maxwe.t, J. 


This is a proceeding by mandamus to compel the de- 
fendant to pay to the relator certain money in his hands 
alleged to be due the city of Beatrice. The relator alleges 
in his petition that he is now, and has been for more than 
two years last past, the duly elected, qualified, and acting 
treasurer of the city of Beatrice, in Gage county, which is 
a city of the second class having more than 6,000 inhab- 
itants, and organized and existing as a corporation under 
and by virtue of the laws of this state; and that the de- 
fendant, E. J. Roderick, is the duly elected, qualified, and 
acting treasurer of the county of Gage, which is a duly 
organized county in said state of Nebraska; and that the 
defendant has been such treasurer of said county for more 
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than two years last past, and from the 6th day of January, 
1886, to the present time; that as such treasurer of said 
Gage county, Nebraska, the defendant, during the fiscal 
year 1886, that is, from January 7, 1886, to January 7, 
1887, collected and received taxes for all purposes and 
from all funds, amounting in the aggregate to the sum 
of $246,946.85; that of said amount the sum of $98,- 
470.91, belonged to the various school funds and insti- 
tute and school land funds, and includes everything in any 
manner pertaining to school purposes or school lands; 
and that of said aggregate amount of $246,946.85 the sum 
of $10,044.77 were city taxes, belonging to the city of 
Beatrice, in said Gage ogunty, Nebraska; that it was 
- and is the duty of said defendant, as treasurer of said 
county, to pay over to plaintiff, as treasurer of said city 
of Beatrice, on demand, all of said sum of $10,044.77 be- 
longing to said city, except the amount due him, defend- 
ant, as fees for collecting the same; that of the said sum 
belonging to said city, defendant has only paid plaintiff the 
sum of $9,040.30, and neglects and refuses to pay plaintiff 
the balance of said amount, or any part thereof, and still keeps 
and retains the balance of said sum, smounting to $1,004.47, 
although plaintiff has demanded of him to pay such part 
of said sum to plaintiff, as he, defendant, is not entitled to 
keep as his fees for collecting said taxes; that of the bal- 
ance of said city taxes of 1886 collected and held by de- 
fendant as treasurer of said county, plaintiff, as treasurer 
of said city, is entitled to receive the sum of $784.67, all 
of which defendant refuses to pay over to plaintiff, although 
plaintiff has demanded of him that he do so. Plaintiff 
further says that, during the fiscal year from January G, 
1887, to January 4, 1888, the defendant, as txeasurer of 
said Gage county, Nebraska, collected and received taxes 
for all purposes and from all funds, amounting in the ag- 
gregate to the sum of $248,408.58 ;. that of said arwount 
'- the sum of $100,079.08 belonged to the various: school 
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funds and institute and school land funds, including all 
taxes and receipts of money belonging in any manner, or 
in any way appertaining, to school funds or school lands; 
that of said aggregate amount of $248,408.58, the sum of 
$14,914.24 were city taxes and belonged to the city of 
Beatrice, Gage county, Nebraska, of which city this plaint- 
iff is treasurer; that it was and is the duty of said defend- 
ant, as the treasurer of said Gage county, Nebraska, to pay 
over to this plaintiff, as treasurer of said city of Beatrice, 
on demand, all of said sum of $14,914.24 belonging to 
said city as aforesaid, except the amount due him, defend- 
ant, as fees for collecting said city taxes; that of said sum 
of $14,914.24 belonging to said city of Beatrice, the de- 
fendant has only paid plaintiff $14,296.48, and still keeps 
and retains the balance of said sum, amounting to $617.76, 
and refuses and neglects to pay over the same or any part 
thereof to this plaintiff, although plaintiff has made de- 
mand upon him to pay over to plaintiff all of it, except what 
he, defendant, is entitled to retain as fees for collecting 
said city taxes; that the part thereof which defendant is 
entitled to retain as such fees does not exceed the sum of 
$326, and plaintiff is entitled to at least $291.76 of said 
amount, as treasurer of said city of Beatrice as aforesaid. 
Plaintiff therefore prays that a writ of mandamus may 
issue, commanding and requiring the defendant, as treas- 
urer of Gage county, Nebraska, to pay over to plaintiff, 
as treasurer of the city of Beatrice, in said county, the 
balance of the taxes belonging to said city of Beatrice now 
in the hands of said defendant, except such part thereof 
as defendant is entitled to retain as his fees for collecting 
said city taxes, said amount being as follows: Of the taxes 
‘collected for the fiscal year from January 7, 1886, to Jan- 
uary 7, 1887, over and above the fees defendant is entitled 
to, $784.67, of the taxes collected for the fiscal year from 
January 6, 1887, to Jannary 4, 1888, over and aneHe the 
fees defendant is entitled to, $291.76, etc, 
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The defendant demurred to the petition, on the ground 
that the facts stated therein were not sufficient to entitle the 
-relator to the relief prayed for. The attorneys for the de- 
fendant contend that the proper remedy is an action on 
the treasurer’s bond, and that proceedings by mandamus 
will not lie. 

Section 169 of chapter 77 of the Compiled Statutes 
makes it the duty of a county treasurer to pay to the 
proper authority of a city, village, etc., the amount of 
taxes and special assessments due to such city, village, ete. 

In State v. Gandy, 12 Neb., 282, this court granted a 
writ of mandamus to compel the payment of certain county 
warrants, held by the relator in that case, it being con- 
ceded that there were sufficient funds in the county treas- 
ury for that purpose. And in State v. Scott, 15 Neb., 147, 
it was held that a mandamus would issue to compel the 
county treasurer to pay out the county money of the 
‘ appropriate fund upon a county warrant according to its 
face. And in State v. Leidtke, 12 Neb., 171, it was held 
that mandamus was the proper proceeding to compel the 
payment of the fees collected by the auditor in making 
“statements for publication for life insurance companies 
and procuring the same to be published, and issuing du- 
plicate certificates for both fire and life insurance compa- 
nies.” These cages seem to be conclusive as to the right 
of the relator to the relief prayed for. Where a county 
treasurer has funds in his hands belonging to a municipal- 
ity, it is the duty of such treasurer to pay such funds to 
the party entitled thereto. This duty is imposed by the 
statutes, and in case the treasurer fails to perform his duty 
in that regard, he may be compelled by mandamus, and the 
party entitled to the money is not compelled to resort to 
the slow and circuitous remedy of an action on the treas- 
urer’s bond. Such a remedy in many cases is not an ade- 
quate one. 

The question of the amount of fees to which the defend- 
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ant is entitled for collecting the taxes of the city of Be- 
atrice is discussed to some extent in the briefs of both of 
the attorneys, but as the attorneys for the defendant asked 
the court, in case the demurrer was overruled, to grant 
leave to answer and state the facts constituting the defense, 
we will not construe the statutes relating to fees of the 
county treasurer until the final submission of the cause. 
The demurrer is overruled, and the defendant, upon pay- 
ment of costs since the filing of the demurrer, has leave lo 
answer within ten days from this date. 


ORDER ACCORDINGLY. 


Tue other judges concur. 


Parrick LANGDON, PLAINTIFF IN ERROR, V. THE 
Srate or NEBRASKA, DEFENDANT IN ERROR. 


Public Roads: oxBsrructions. Where a public road has been 
laid across certain real estate, by competent authority, and has 
been accepted by the public and traveled for more than ten 
years, the public thereby acquire an easemént in said road, and 
the land owner will be liable if he fences up or obstructs the 
same, 


Ernor to the district court for Sarpy county. ‘Tried 
below before WAKELEY, J. 


Chatles A. Brown, J. J. 0’ Connor, and G. A. Magrey, 
for plaintiff in error, cited: Graham v. Hartnett, 10 Neb., 
517. 


A. U. Haneock and C. A. Baldwin, for defendant in 
error, citéd: Washburn Easements, 107. Hart v. Red 
Cedar, 24. N. W. R., 410. State v. Wertzel; 22 Id., 150. 
Moore +. Roberts, 25 Id., 564. 
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MAaxweEL.t, J. 


In June, 1883, the plaintiff in error was the owner of 
the south-west quarter of the south-east quarter of section 22, 
township 14, range 10 east, in Sarpy county. During that 
month he fenced up and obstructed an alleged public road, 
crossing said land. For doing this he was arrested, tried be- 
fore a justice of the peace, and found guilty, and sentenced to 
pay a fine and the costs of prosecution. From this judgment 
he appealed to the district court, where two trials were had, 
resulting in each case in a verdict of guilty. After the 
second trial, a motion for a new trial made by him hav- 

‘ing been overruled, he was sentenced to pay a fine and the 
costs of prosecution. From this judgment he prosecutes 
error in this court. The only error relied upon is, in sub- 
stance, that the verdict is not sustained by the evidence. 

The testimony tends to show that in the year 1864, an 
act was passed by the territorial legislature to lay out a 
territorial road across the land in question, aud other lands; 
that in pursuance of such act a territorial road was located 
across the plaintiff’s land, and that the road thus established 
has been traveled from that time, until the fencing up of the 
same by the plaintiff. Upon this point there is nodispute 
whatever in the testimony. The question, whether, under 
the territorial act, compensation was provided for the land 
taken for such road, does not arise in the case. The road 
was laid out as a public road, accepted by the public, and 
some labor performed thereon by the road supervisor. 
This continued for more than ten years, and thereby: the 
bar of the statute in favor of the public became complete. 
Rathman v. Norenburg, 21 Neb., 467. Grahamv. Flynn, 
21 Neb., 229. 

Where a public road has been located across the lands 
of any person, by competent authority, and accepted by 
the public and traveled for more than ten years, the public 
thereby acquire an easement, and the court will not en- 
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quire whether all the necessary steps were takaa in the 
original location of the road. A party who willfwlly ob- 
structs a lawful public road does so at his peril, and the 
plaintiff having deliberately fenced up the road in question, 
is liable for the wrong. There is no complaint that the 
fine is excessive, and it is apparent that there is no error in 
the record. The judgment of the district court, therefore, 
is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


J. P. MANNING, PLAINTIFF IN ERROR; V. CHARLES W. 
FINN, DEFENDANT IN ERROR. 


Malicious Prosecution: EVIDENCE. Inan action for malicious 
prosecution, where it does not appear, by a preponderance of the 
evidence, that the defendant, before commencing the criminal 
prosecution on which the action is brought, truly, fully, fairly, 
and in good faith stated to counsel all of the fucts of the case 
known to him, or which with reasonable diligence he could as- 
certain or discover, and was afterwards advised by such counsel 
to institute such criminal prosecution, and that the defendant 
instituted the same in good faith and without malice, believing 
the plaintiff to be guilty of the offense charged, a judgment 
for the plaintiff will not be reversed on the ground tbat the . 
verdict is not sustained by the evidence. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J, 


George S. Smith, O Brien & O’Brien, and C. A. Bald-. 
win, for plaintiff in error, cited: Jones v. Jones, 11 Pac. 
R., 817. Moorev. R. R., 338 N. W. R., 334. Walker v. 
Camp, 27 Id., 800. 


John C. Cowin, for defendant in error. 
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Coss, J. 


This cause was brought to this court ona petition in 
error and bill of exceptions to the judgment of the district 
court of Douglas county, on the verdict of a jury, Decem- 
ber 29, 1886. 

The plaintiff below commenced his action August 20; 
18865, to recover for his ‘arrest and malicious prosecution 
in the police court of Omaha, and before the grand jury 
of the district court, on the charge of embezzlement and 
larceny, as bailee, preferred by the defendant below, on 
oath and indictment therefor, in February, 1883, which 
-was continued from term to term and ended by nolle prose- 
qui in the district court, July 30, 1885, by order of the 
court, at the request of the district attorney. 

To the allegations of the plaintiff the defendant answered, 
July 10, 1886, admitting that he had charged the plaintiff 
with the commission of crime, on which he was arrested, im- 
prisoned, and prosecuted, but not maliciously or falsély, 
nor without probable cause; that he testified against the 
plaintiff before the grand jury, which returned a true bill 
at the February term, 1883; that he consulted various 
counsel of good standing as to the charge he was about to 
make, and, after laying before them all the facts known to 
him, was advised to make the charge and enter upon the 
prosecution, but denied that he prosecuted otherwise than 
as an impartial witness for the state. To thisissuea jury — 
was called, December 7, 1886. 

From the voluminous bill of exceptions and record, it 
appears that the plaintiff below, on September 26, 1881, 
entered upon an agency, employment, or partnership with 
defendant and one C. H. Watson, at Omaha, to go into 
Missouri to purchase for the huckster trade, apples, butter, 
eggs, chickens, and the like, to be forwarded to the Omaha 
market; that the plaintiff received money at various times 
from the defendant to purchase said articles, and was to 
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receive one-third of the profits as his interest, and was to 
render an account when called upon. From the memoran- 
dum book of defendant’s accounts the following receipts 
are taken, as the only evidence of the nature of the agency 
and agreement between the parties: 

“Septr. 10, 1881. An agreement between J. P. Man- 
ing and C. H. Watson that they are to put some money 
into the huckster trade. Watson puts in, say $50, and 
Manning, say $80; said money to be used in said busi- 
ness exclusively, and no part to be drawn out except by 
consent. There is to be a strict account kept and ren- 
dered of all truck bought and sold, at any time when 
called for, or at least once a week. Said Watson is to go 
to Missouri and make purchases, and said Manning to 
remain in Omaha; and said Watson shall be entitled to 
a one-third of all the profits that may be derived from 
the same; and in case of any dissatisfaction, in case the 
business does not pay, then said contract may be stopped 
and settlement made at pro rata after, say seven days’ 
notice in writing ; this signed this 10th day of September, 


1881. 
“J. P. MANNING, 


: "C,H. Watson. 
“OmaHa, Septr. 26, 1881. Received of J. P. Man- 
ning $100 to be used in the huckster trade, say chickens, 
eggs, butter, and apples, or such things as may seem 
best, to keep a perfect and correct account of all moneys 
received or paid out. The parties to this agreement are 
Manning, Watson, and-Finn, agent, to be equally inter- 
ested in profits. 

“C. W. Finn. 
“OmaHa, Oct. 3, 1881. Received of J. P. Manning 
$300, more or less, to be used in the securing of a lot of 
apples in Missouri by one C. H. Watson for one P. J. 
Manning & Co., before was J. P. Manning & Co., C. H. 
W., C. Finn being one of the interested parties, being en- 

33 
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titled to one-third interest in the profits in the business; 
said money is not to be used inany way only as agreed 
upon, nor any part thereof in any other business except 
apples and eggs; and said Iinn is to keep a strict and 
honest account of everything done, paid, and received, 
and what for, both day and date, to render to the said 
Manning at any reasonable time he may call for such a 
settlement, say two days at most. 
“C. W. Finn.” 

On the trial to the jury, the plaintiff testified that he 
was acquainted with defendant in January, 1881; that he 
did business with him in the fall of that year, buying and 
selling eggs, apples, chickens, and butter; that the busi- 
ness was closed in the winter, and that there was “a par- 
tially settling up” in the spring following; that within 
two or three months after the settlement he was arrested 
on complaint of defendant, for embezzlement and larceny, 
by a police officer; was held to bail in $1,000, and com- 
mitted to jail, and on examination in the police court was 
held to bail in $300, to answer the complaint at the next 
term of the district court; that subsequently, in February, 
1883, he was indicted by the grand jury, was arraigned, 
plead not guilty, and was let to bail in $1,000; that the 
indictment against him was continued from term to term 
until July 30, 1885, when it was dismissed on the motion 
of the district attorney. 

The plaintiff testified : 

Q. Did you, on the 25th of February, 1882, or at any 
other time, in the county of Douglas, or in any other place, 
embezzle any property belonging to Mr. Manning, or to 

. Manning and Watson as partners? 

A. No, I did not. 

Q. Or any nioney? 

A. No, sir. 

Q. Or convert any to your own use that belonged to 
Mr. Manning? 


4) 
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A. No, sir. 

Q. Or Manning and Watson, as partes’ 

A. No, sir. 

Q. Or otherwise? 

A. No, sir. 

Q. Did you, as agent of J. P. Manning, in February, 


1882, or at any other time, convert money intrusted to you 
to your own use ? 

A. No, sir, I never was agent for J. P. Manning. 

Q. Did you ever convert money to your own use that 
belonged to Mr. Manning? 

A. No, sir. 

Q. Did you ever embezzle any of his money or prop- 
erty whatever ? 

A. No, sir. 

The plaintiff also testified that he went into business, as a 
partner, with Manning and Watson, in September, 1881 ; 
that he made three or four trips from Omaha into Missouri, 
buying apples, butter, eggs, chickens, etc., forwarding the 
same, by railroad cars, in his own name, or that of Mr. 
Mauning, and disposing of the articles, partly through 
jobbers, and huckstering the balance himself, on the Omaha 
market ; that a portion of the apples and butter rotted and 
deteriorated on hand before disposed of. 

That various sums of the proceeds were paid on account 
to the defendant without settlement, until February, 1882, 
a full statement of receipts and expenditures was delivered 
to defendant, which was termed a partial settlement, show- 
ing a deficit and loss of $866.20. 

Tt is admitted that $100, receipted for September 26,1881, 
taken by plaintiff on his first trip to Missouri to investi- 
gate the purchases of the partner, Watson, was returned, 
($89) less expenses ($11), on the plaintiff’s return from the 
trip, and is dropped out of the controversy. 

The plaintiff testifies that he received of defendant, on 
account of the transaction, $300, October 3, 1881, for 
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which he signed the before-mentioned receipt, and subse- 
quently, on the second purchasing trip, $160, October 12, 
and subsequently, by express, in Missouri, $300, October 
24, being a total of $760, and no more at any time; that 
the expenditures of the third purchasing trip came to 
something over $600; that. he had with him $300 of his 
own money, and that the defendant did not give him a 
dollar on that occasion; that out of the total sales he may 
have used for himself a hundred dollars, but not as much 
as he used out of his own pocket in the business, As to 
payments to defendant of the proceeds, the plaintiff testi- 
fied that he gave him $200, Maroney’s check $20, $200, 
and cash $20 again, and an order to the commission mer- 
chant, Tibbets, for the proceeds of apples, $229, and that it 
was his habit, as fast as he got money from sales, to turn it 
over to defendant; he paid $50 for rent, storage, and ~ 
labor, and employed his own horse and wagon in huck- 
stering. 

He further testified : 

Q. Did Mr. Manning know that you were using some 
of this money for yourself? 

A. I could not say. 

Q. Did he know that you had money in there over 
and above what he has furnished? 

A. I could not say as to that. 

Q. Did he at the last, when you made this account? 

A. Yes, sir. 

Q. When did this difficulty first come up between you 
in this business? 

A. After the stuff was all disposed of. 

Q. State how this matter came up between you and 
Mr. Manning? 

A. Mr. Manning wanted me to give him a statement 
of what I had done. I then had a man [of Haberman’s] 
help me make out the statement. 

Q. How long after he first requested it? 
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A. Four or five days. 

Q. Then what next? 

A. He asked me for an order for those apples there 
[at Tibbets] and I gave him that. 

Q. What else? 

A. Then he wanted his money that he had put into 
the business. I told him that there was a heavy loss, and 
that he had the money from time to time,all there was left 
of it. 

Q.: He wantcd his money all back? 

A. Yes, his whole, entire money, all that he had put 
into it. 

Q. What did you say to him in regard to this? 

A. I told him then that there was a heavy loss, and 
that it could not be replaced. 

Q. What did he say? 

A. He said that I had got to replace it; if I did not, 
he would have me arrested. I told him to go ahead. 

Q. When did he first threaten to have you arrested, if 
you did not have it replaced? 

A. Right away after I gave the order. 

Q. What next took place? 

A. He had me arrested. 

The defendant testified on the trial that he employed 
the plaintiff the last of August or first of September, 1881, 
in business, the nature of which are two receipts in writ- 
ing dated Sept. 26 and Oct. 3, 1881, and made exhibits 
to his testimony; that he advanced $100, on the receipt 
of Sept. 26, to go to Missouri and investigate the pur- 
chases of C. H. Watson, which the plaintiff did, and re- 
turned $89, having expended $11 on the trip; that the 
plaintiff subsequently made three additional trips, pur- 
chasing apples, eggs, butter, and poultry, on the first of 
which, Oct. 3, he was advanced $300, on the second, Oct. 
12, $160, and by express to him in Missouri, Oct. 24, 
$300.50, on the third, Nov. 7, $300, and ses a 


Nov. 19, $50—total, $1110, 50. . 
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Prior to this employment he held an indebtedness of the 
plaintiffs of $100, which was an inducement to employ him 
in order to collect it in this business. The purchases in 
Missouri and the sales in Omaha were left in charge of 
the plaintiff, under an agreement and consideration of one- 
third of the profits, which sales were finally closed in Jan- 
uary, 1882, with a reported loss of about $850 of the 
investment. 

_ The defendant testified as follows: 

Q. Did you ever have any settlement with Mr. Finn? 

A. No, sir, we never had any settlement at all, he 
came and pretended that he wanted to scttle, and denied 
having the goods. 

Q. Failing to get a settlement with Mr. Fiun, did you 
take counsel in the matter, and, if so, who did you speak 
to or consult? 

A. E. F. Smythe and Mr. Stull, Genera] O’Brien, and 
I had a talk with a man named Bennett, and I had a talk 
with Mr. Buruham, 

Q. State the substance of what you said? 

A. Istated that I furnished Mr. Finn this money as 
my agent to do this work with, that the stipulation was 
that he was to have a per cent, one-third of the profits 
after the expenses were paid. I stated that I employed 
him as an agent; that he had received the goods and 
failed to report to me, or give me any account whatever 
of the proceeds, or what he had done with them. 

Q. State whether you showed that memorandum book 
to any or all of the attorneys? 

A. I did, and these papers that are there [referring 
to a bundle of papers]; these blue papers were shown to 
Mr. Burnham, Col. Smythe, and Mr. Stull, 

Q. State what Mr. Smythe advised you as to the 
proper course to pursue, and what he said as to the prob- — 
z'ite canse, if any, as to Mr, Finn’s being guilty of any 
crime? 
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A. He advised me to go to the district attorney; he 
said I had a good cause and there was no doubt of his guilt 
of embezzlement, or a breach of something about bailee. 

Q. State what conversation you had with. Mr. Burn- 
ham in this matter? 

A. I stated to Mr. Burnham that I had Finn em- 
ployed, and furnished him so much money for agent; he 
had disposed of this property and refused to settle or 
account for it; that I employed him as my agent to do 
these things, and I was deficient; I showed him the ac- 
count book that I lad and the date of everything; I 
showed him receipts and agreement. made between Mr. 
Finn and myself; I showed all the papers that I had, and 
the books and took them all to him. 

Q. State what Mr. Burnham said to you? 

A. Mr. Burnhaim said it was a good case, and he would 
attend to it. 

Q. When did you next see Mr. Burnham? 

A. I saw him the next Monday following. 

Q. State if you ever saw that paper [referring to the 
original com laint] before, and who prepared it? 

A. I signed that paper, and saw it, of course; it was 
prepared at Mr. Burnham’s office by Mr. Bailliet, and 
read over to Mr. Burnham, and Mr. Burnham said it was 
right. 

Q. State if you went to the police court and swore to 
that, and under whose directions? 

A. Mr. Burnham’s. Mr. Bailliet, deputy district at- 
torney under Mr. Burnham, appeared there on behalf of 
the state. There was an examination and trial had there, 
and the case was sent up to the district court. 

Q. State what interest you took, if any, in the case, 
from time to time up to its final disposition. State what 
you did and how you acted? 

A, Ido not know how I acted any more than to keep 
track of it a little to know when it was going ta be ready 
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to come up, so I could be there when they wanted me. I 
might ask him from time to time when it was coming up, 
and that was all the interest I took in it. It was in the 
hands of the state and I had nothing to do with it. 

On cross-examination, the defendant further testified: 

Q. Don’t you know that Mr. Finn gave you a state- 
ment of every item of expenditure from A to Izzard of his 
transactions? 

A. It is my opinion that he did. 

Q. And showed up everything? 

A. That is my opinion. 

'Q. Where is that statement, have you got it? 

A. ILexpect you have. 

N. J. Burnham testified that he was district attorney 
from Jan. 1, 1881, to December 81, 1882; that the com- 
plaint of defendant in the police court was in the hand- 
writing of his former partner, Samuel A. Builliet. 

Q. State whether you had anything to do with the 
getting up of this complaint? 

A. I have no distinct recollection of drawing, or of 
having anything to do with the drawing of the complaint. 

Q. In relation to this complaint,.did you not tell him 
that it seemed to be a clear case, and you wonld turn it 
over to Mr. Bailliet to prepare the complaint? 

A. Ido not believe that I could have said that; Ido 
not believe that I did. I left it to the grand jury, and it 
was very thoroughly examined. 

Q. Did you not say to Mr. Manning that there was 
probable cause for the prosecution of this case? 

- A. JI have no recollection of saying anything of the 
kind. 

On cross-examination, he further stated that Mr. Bail- 
liet was his Jaw partner at that time [1881-2], but that he 
had nothing to do with the criminal business whatever; 
that he appeared occasionally as a matter of courtesy in the 
police court, but was not bound to do so, 
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George M. O’Brien testified that he was an attorney at 
law, resident of Omaha since 1866, and is acquainted 
with the parties to this action. 

Q. State whether or not J. P. Manning consulted you 
and asked your advice in regard to the criminal matter of 
which Finn has been since charged, and what was then 
and there said and done? 

A. In the early part of 1882 he consulted me; a short 
time before Finn was arrested, or probably about ‘the time 
of his arrest, he brought to my office a book that I recog- 
nize here, and made a statement that he and Watson were 
in partnership in the truck business, buying and dealing 
in truck which they got south-east somewhere; that they 
employed Charles Finn as agent to purchase it and bring 
it here to be disposed of, atid for that purpose he had fur- 
nished him money from time to time, amounting to over 
$1,000; that the money was paid out for the purchase and 
transportation of apples, butter, and chickens; that Finn 

' was to continue as -the agent for selling, and that for his 
pay for his services as such agent he was to have one-third 
of the profits. I asked Mr. Manning, why one-third of 
the profits, for my information; he said that they could 
not get at the days that he worked, and that was the way 
he was to have his pay for his services. Finn took his 
chances in getting his pay in that way. I examined the 
book, and don’t remember whether I saw that account 
book or not, but think I did. I have no recollection of 
seeing these blue papers; I think I saw these two books. 
I cross-examined Mr. Manning upon the one, and he asked 
me what heshould do, stating, at the same time, that he 
got advice from Mr. Smith. I says, “ Mr. Manning, this 
statement of yours leaves Mr. Finn, if true, guilty of em- 
bezzlement.” He says, “It is God’s truth, and I want 
your opinion on it.” I said that “ my opinion is that the 
statement that you made to me is embezzlement, and he 


ought to be prosecuted.” He says, “What shall I do 
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about it?” I told him that this matter, in my judgment, 
was sufficient, if true, to send Mr. Finn to the peniten- 
tiary, and that it was his duty to go and lay the matter 
before the district attorney ; that he was the law officer of 
the government, and I did not think that private counsel 
had any business to meddle in such matters. Then he 
said, “ Your advice would be to go to the state’s attorney.” 
I said, “Certainly.” I told him it was my opinion and judg- 
ment that, ov the statement that he made to me, and on 
the. examination of these books, that Mr. Smith (?) was 
guilty of embezzlement, and I think I said to him some- 
thing. about being guilty of larceny as bailee, at the same 
time, 

After an exhaustive parol inquiry, a critical cross-exam- 
ination of the parties and their witnesses, and a judicious, 
impartial charge to the jury, a verdict was returned on 
the eighth day of the trial for the plaintiff. _A motion 
for a new trial, for the causes and miscarriages of the 
defense, was subsequently argued and overruled, and judg- 
ment was entered on the verdict. 

The case was brought thence to this court on error, pre- 
senting the following reasons : 

First.—That the verdict of the jury is contrary to law. 

_ Second.—That the verdict of the jury is not supported 
by the evidence, and is contrary to the weight of evidence. 

Third.—The verdict of the jury is contrary to the in- 
structions of the court. 

Fourth.—The finding of the jury should have been for 
the defendant and not for the plaintiff. 

Fifth.—For errors of law which occurred during the 
trial and were overruled, and the defendant excepted to 
the rulings of the court at the time. 

The record presents the question, did the plaintiff in 
error prosecute the defendant, in the police court of Omaha, 
and the grand jury and district court, through malice and 
ill-will, and without probable cause for the charge of em- 
bezalement ? 
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The bill of exceptions contains 303 pages of testimony, 
to the jury pertinent and impertinent, taken or transcribed 
with a want of exactitude that adds to the embarrassment 
in resolving the disputed facts and circumstances which led 
‘ up to the final issues between the parties. The discord of 
the testimony in chief, and the coutradictions of the cross- 
examinations, darken, rather than lighten up, the merits of 
the controversy. The plaintiff below testifies readily to 
every favorable fact, has no recollection of important 
dates, is unable to produce his original memorandum of 
accounts, but swears to his office and capacity as partner 
instead of agent, and denies that the word agent was 
written or read to him, in the receipt and agreement which 
he signed to the defendant. 

The defendant below is not sufficiently corroborated by 
his own witness, the former district attorney, as to having 
been legally advised that he had probable cause for the 
criminal prosecution, but the testimony of that witness 
tends to the want of advice and the contrary opinion. 
He is but partially corroborated in that important fact by 
his counsel on the trial, whose advice was that, “¢f his state- 
ment of al] the facts and circumstances was true, the de- 
fendant was guilty of embezzlement.” This advice, given 
carefully and subjunctively, was not conclusive, for, 
through its fatal “ if,” it destroyed the proposition that he 
was justified, on his statement, in commencing the prosecu- 
tion. He was to undertake it, on that advice, only 7f his 
facts and the circumstances were true. For the certainty 
and sufficiency of the premises, he alone must be responsi- 
ble—a question at last for the jury to decide. 

The essential ground of recovery for malicious prosecu- 
tion is, that it was carried on without probable cause, 
which is a mixed proposition of law and fact. Whether 
the circumstances to show it probable are true, isa matter 
of fact to be tried, but if true, that they make a probable 
cause is a question of law to he decided. (2 Am. Lead, 
Cases, 263.) 
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The subject of controversy begins and rests on the con- 
struction of the two receipts dated September 26 and Octo-~ 
ber 3, 1881, for $100 and $300 respectively, signed by 
the defendant in error, as agent, for the purchase in 
Missouri, and sale in Omaha, of perishable articles of pro- 
duce in the huckster’s market. The defendant, by his 
receipts, was obliged to make summary accounting and set- 
tlement when called upon. The articles were both pur- 
chased and stored according to the defendant’s advice, and . 
were at all times under his control. On the suspicion of 
embezzlement, or misconduct, he could have discharged 
the agent and taken possession of the property. 

Under such circumstances he claims to have advanced 
$1,110.50, at six different times from September 26th to 
November 19th, 1881, and without differences or cause for 
complaint, until January following, when the season of 
traffic was over, the articles had been disposed of, and, 
from their perishable nature, much of them at a loss, and, 
when the enterprise had become a failure, the defendant 
called for a settlement, and finding that $850 of his invest- 
ment was lost, or not forthcoming, thought he had reason 
to charge the agent with embezzlement of the amount. 
But, however sincerely his conscientionsness may have 
been abused by self-interest or prejudice to his opinion, 
his conduct and testimony are too uncertain and contra- 
dictory to warrant that conclusion. The condition of 
their accounts cannot be stated with certainty from the 
testimony ; the books introduced are entitled to little credit 
-if the entries could be read and understood, which is still 
donbtful. And, finally, the plaintiff, on cross-examina- 
tion, admitted that the defendant delivered to him a 
“ statement of every item of expenditure, and showed up 
everything of his transactions,” which renders it altogether 
doubtful that he conld have believed that this embezzlement 
had the elements of felony and crime. He cannot escape 
the imputation of negligence of attention to the very 
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transactions complained of, and want of investigation of 
the results and its causes, before reaching the conclusion 
that his loss of itself was a “reasonable cause for belief” 
of larceny. It is more probable from the testimony that 
the plaintiff’s investment was lost through the joint mis- 
management of both parties, and the bad luck of the 
huckster’s market, than sunk by the embezzlement charged. 

Considering the first four of the plaintiff in error’s 
assignments, they are to be disposed of together, in the 
view expressed, that the weight of evidence is not in his 
favor, on review of the essential grounds of the criminal 
prosecution originally instituted by him, as it fails to ap- 
pear from impartial testimony that there was probable 
cause for the prosecution for embezzlement. 

Considering the fifth assignment, it does.not appear to 
be specific in the plaintiff’s petition in error, or in the brief 
of counsel to the court, what errors of law occurred on the 
trial, or which objected to on trial and overruled by the 
court are sufficient to reverse the judgment of the court. 
Objections, both serious and frivolous, during the eight 
days’ trial; were too frequent and numerous to make it 
consistent to review the whole, seriatim, without specifi- 
cations of the views of counsel as to those considered pal- 
pable and important. 

The formal assignment of errors seems to be too nearly 
within the category of abstractions, to be further consid- 
ered in an analysis, or to permit the reversal of the judg- 
ment in the case. Therefore, the judgment of the district 
court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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THe WesTERN Horsk anp CaTrLE INSURANCE Com- 
PANY, PLAINTIFF IN ERROR, Vv. CLaus TimM, DE- 
FENDANT IN ERROR, 


Insurance of Live Stock: ACTION ON POLICY: PLEADING. 
In an action upon a policy of insurance on a span of mules, where 
it is alleged in the petition that the death of the insured mules 
did not result from any act, design, procurement, or fault on the 
part of the plaintiff, and there is a distinct allegation in the 
answer that the plaintiff “suffered and permitted them (said 
mules) to be overworked in plowing, and by such overwork 
caused their death,’’ and there was no reply or denial of such 
allegation, and the cause was submitied to the trial court on the 
pleading, without other evidence, a judgment for the plaintiff 
will be reversed, and the cause remanded to the district conrt, 
with leave to the plaintiff to reply, and for farther proceedings. 


Error to the district court for Adams county. Tried 
below before Morais, J. 


Ragan, McDonald & Chellenberger, for plaintiff in 
error, cited: Youngs v. Kent, 46 N. Y., 672. Code, Sec. 
184. Schofield v. Bank, 9 Neb., 321. Faulkner v. Klamp, 
16, Id., 178. Brown v. Montgomery, 20 N. Y., 291. 
Redman v. Insurance Co.,4 N. W. R., 591. MeCann v. 
McLennan, 2 Neb., 290. 


° 


Capps & McCreary, for defendant in error, cited: 
Houghton v. Townsend, 8 How. Pr. R., 441. Western 
Horse and Cattle Insurance Co. v. Scheidle, 18 Neb., 
495. 12 Barb., 576. 33 Id., 621. 


Coss, J. 


This action was submitted to the district court on the 
following stipulation: ‘‘The above cause is hereby sub- 
mitted to the court on the petition and answer, without 
proof, for the court to render judgment on said pleadings. 
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If for the plaintiff, in the sum of $300 and interest and 
costs as prayed for in petition, and if for the defendant, for 
costs.” 

The petition in substance states : 

First.—That the defendant is an insurance corporation. 

Second.—That on the 5th day of February, a.p. 1884, 
the defendant, in consideration of the premium paid it by 
the plaintiff, of twenty-one dollars, insured two mules, the 
property of the plaintiff, in the sum of three hundred 
dollars, by making, executing, and delivering to the plaint- 
iff its certain policy in writing, a copy of which is set out 
in the petition. 

T hird.—That said policy insured the said two mules of 
the plaintiff for the sum of one hundred and fifty dollars 
each against loss by theft, disease, or accident (except fire 
and lightning), from the 6th day of March, 1884, to the 
6th day of March, 1886. 

Fourth.—Among other conditions contained in said 
written policy were the following: “3d. Where notes 
have been given for premiums, no claim for the payment 
of loss will be entertained if such notes have not been 
paid at maturity. 4th. Every policy holder obligates 
himself; d@.—To avoid everything that may lead or con- 
tribute to the loss of the insured animals. 5th. When 
all necessary documents have been received, the company 
will cause loss to be properly investigated, and if the same 
shall prove correct and just, will settle them within five 
days after the establishment of such proof. 7th. The 
company shall not be liable to pay for the loss of any 
animal whose death is caused bythe negligence or fault of 
the policy holder or his employes. 16th. The com- 
pany reserves the right to cancel this policy at any time by 
giving notice to that effect to the policy holder, and return- 
ing to him the amount of the unearned premium, but vot 
the policy fee.” 

Fifth.—That on or about the 17th day of April, 1884, 
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one of said mules thus insured died, and said death did. 
not result from any act, design, procurement, negligence, 
or fault on the part of the plaintiff. That said mule died 
in Adams county, Nebraska, and its death was duly re- 
ported to the agent of the defendant within twenty-four 
hours, viz., on the 18th day of April, 1884, and the plaint- 
iff has duly performed all of the conditions of said policy 
on his part ; that said mule was worth one hundred and 
fifty dollars when he died, and plaintiff has demanded 
that sum from defendant and been refused, and no part 
thereof has been paid. 

Asa second cause of action: That on the 27th day of 
May, a.p. 1884, the second mule died, leaving no issue but 
this lawsuit ; that said death occurred in Adams county, 
Nebraska; that it did not occur by any act of negligence, 
design, procurement, or fault on plaintiff’s part; that due 
notice of said death was given to the defendant, and that 
the plaintiff has fully kept and performed all the condi- 
tions of said policy on his part; that said second mule was 
worth one hundred and fifty dollars when he died, and that 
amount was duly demanded by plaintiff of defendant and 
refused, and no part of it has ever been paid. 

The answer of the plaintiff in error was, in substance: 
It admits “ the corporate existence, the issuing of the pol- 
icy set out in plaintiff’s petition, and the death of the 
mules therein mentioned, and denies each and every other 
allegation in said petition.” 

Second defense: After setting out the conditions of the 
policy, that, in case the premium was not paid in cash but 
by note, and said note was not paid at maturity, the policy 
should not be valid, but that the defendant might revive 
it, the answer continues: “That said plaintiff did not 
pay the insurance premium in cash in this case, but ex- 
ented his note to the defendant therefor, due on the first 
day of April, 1884. That said note was not paid when 
due nor any part thereof. * * * That long after 
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said note matured, and after said insurance had ceased to 
be in force, the mule of the plaintiff which died first be- 
came violently sick and came near unto death, and when 
said mule.was in fact dying, the plaintiff sent the money 
long past due on said premium note to defendant, but did 
not in any manner inform the defendant that the insured 
stock was sick, and defendant had no kuowledge that said 
stock, or any of it, was sick, but supposing and believing 
the said stock to be in good health, * * * the said 
defendant held said money a reasonable time for the pur- 
pose of ascertaining the condition and health of said in- 
sured stock, and until it (the defendant) ascertained that 
the said plaintiff had practiced a fraud on it as above set 
forth; that said stock, when plaintiff sent said money to 
defendant, was sick. Whereupon, on or about the 20th 
of May, 1884, the said defendant tendered and offered to 
pay back to said plaintiff the premium money so received 
from him as aforesaid, and notified said plaintiff that his 
said policy was of no force and effect, and refused to re- 
vive said policy, but said plaintiff refused to accept, at that 
time, the said premium money. That afterwards, to-wit, 
onor about the 20th day of June, 1884, the defendant re- 
turned said plaintiff the said premium money so sent to 
defendant by said plaintiff, as aforesaid, and said plaint- 
iff accepted and has hitherto retained the same.” 

Third answer: “ Defendant further answering, alleges 
that the plaintiff, in and. by said policy of insurance, was 
obligated to conscientiously care for and attend to said in- 
sured mules, and did not do so, but on the contrary suf- 
fered and permitted them to be overworked in plowing, 
and by such overwork caused their death.” 

There was no reply. s¥, 4 

On these issues and under the aforesaid stipulation, the 
court “found from the issues joined, in favor of the plaint- 
iff and against the defendant, and assessed his damages at 
three hundred dollars, and afterwards ordered judgment 

34 
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against the defendant and in favor of the plaintiff, for 
three hundred dollars and costs, which were taxed at one 
hundred and six dollars and ninety-three cents.” To all 
of which the defendant (plaintiff in error) duly excepted. 

The defendant duly filed his petition in error in this 
court, duly presenting such errors and exceptions, and 
asking that the said judgment of the district court against 
him be reversed, and that judgment absolute be given by 
this court on said stipulation in favor of this plaintiff in 
error, and against the defendant in error, for its costs. 

We are all of the opinion that the third answer of the 
defendant presents a defense which, if admitted in plead- 
ing, or proved on trial, would defeat a recovery. It cer- 
tainly contains new matter. Although it may be said 
that the allegations of said clause of the answer, that 
plaintiff caused the death of the insured mules, by suffer- 
ing them to be overworked, was in a sense negatived in 
advance, by the allegations of the petition, that “said 
death did not result from any act, design, procurement, or 
fault on the part of the plaintiff,” but those words of the 
petition were probably necessary to prevent the petition 
being open to demurrer, and are too general to be held to 
answer in advance the special allegations of the answer. 
It has often been said by this court on the bench, and I 
think more than once in its written opinions, that in a 
case where a reply was necessary and none made, yet, if 
the cause was tried as though there was.a proper reply on 
file, no advautage could be taken of its absence in this 
court. But that rule cannot be applied to a case like the 
one at bar, where the cause is submitted on the pleadings. 

The judgment of the district court is reversed, and the 
cause remanded, with instructions to that.court to permit 
the defendant to file a reply and for further proceedings. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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WitiiaM F. SwWEESEY, PLAINTIFF IN ERROR, V. ANNIE 
M. DURNALL, DEFENDANT IN ERROR, 


1. Landlord and Tenant: SPECIAL FACTS: INSTBUCTIONS 
TO JURY. Plaintiff in error, through his agent, leased to de- 
fendant in error certain residence property in the city of O., 
without reserving the building known as the barn and coal shed 
standing upon the same lot with the house, at an agreed rent, to 
be paid monthly, but for no definite length of time. Soon after 
defendant in error took possession she was notified by plaintiff 
in error-that the agent was not authorized to lease the building 
with the other property, but he did not terminate the contract, 
defendant in error insisting that the building was included in 
the lease. Defendant in error occupied the premises for nearly. 
four years. Duriug a part of this time she occupied said build- 
ing and leased it to other tenants, receiving the rent therefor. 
During another part of the term, plaintiff occupied it, for which 
he paid rent to defendant in error, in the form of a deduction 
from the monthly rent. During another portion of the time, 
be occupied the building but paid no rent therefor. The rent 
was paid monthly, during the whole term, by defendant in 
error. In an action brought by her to recover rent for its use 
during the time it was occupied by plaintiff in error, and not 
paid for, the jury were instructed by the trial court that, in 
ascertaining what the contract and agreement was at the time 
the lease was made, it was proper for them to consider all that 
took place at the time the contract was entered into and subse- 
quent thereto. And that, if the jury found that, at the time 
the lease was made, defendant in error was to have the use of 
the entire premises, including the barn, plaintiff in error would 
be liable for a fair and reasonable rental therefor, during the 
time it was occupied by him, for which no payment had been 
made. Heid, Correct. 


2. H 3 - Plaiutiff in error requested an instruc- 
tion to the effect that, by the payment of the rent, defendant 
would be estopped from making any claims for the use and 
occupation of the barn, unless there was some agreement or 
promise to pay thesame. Held, That the instruction asked for 
was rightly refused. 


Error to the aistrict court for Douglas county. Tried 
below before WAKELEY, J. 
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W. J. Connell, for plaintiff in error. 


A, N. Ferguson and J. T. Moriarty, for defendant in 
error. . 


Reese, Cu. J. 


This case is from the district court of Douglas county, 
where it was tried upon an appeal from an inferior court, 

The action was for rent for the use of certain stables 
and sheds situated on premises occupied by defendant in 
error, and leased from plaintiff inerror. It is alleged that 
the amount due defendant in error was $110; that from. 
this there should be deducted the sum of $35, which was 
admitted to be due plaintiff in error for one month’s rent 
of the premises, of which the stables and sheds constituted 
a part, leaving due defendant in error the sum of $75. 

The answer of plaintiff in error consisted of a denial of 
the allegations of the petition, and a presentation of a 
counter-claim for the sum of $43.15, for unpaid rent. 

The reply denied all the allegations of the answer, except 
as to the item of $35, which was conceded to be due plaintiff 
in error. 

The cause was tried to a jury, which resulted in the re- 
turning of a verdict in favor of defendant in error for the 
sum of $81.09, including interest. 

Upon examination of the evidence, we find there was suf- 
ficient to sustain a finding of the jury of the following facts: 
That prior to the occupancy of the premises by defendant 
in error, she went to the residence of plaintiff in error for 
the purpose of renting the property. Plaintiff in error was 
not at home, but defendant was informed by his wife that 
the property was for rent, ata monthly rental of $35. It 
was finally agreed that the price should by $32.50, and de- 
fendant in error became the tenant of plaintiff in error. 
Defendant in error took possession of the property, which 
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consisted of a house, certain out-buildings, and the barn 
and coal shed in question. Some time after possession 
was taken by defendant in error, plaintiff in error returned 
home, when he claimed that he had instructed his wife to 
reserve the barn’ and coal shed, in case she rented the 
property. The barn and coal shed not having been men- 
tioned at the time of the making of the contract, defendant 
in error insisted that she had leased the whole premises. 

She remained in possession nearly four years, paying the 
" rent demanded monthly. . During part of the time, plaintiff 
in error occupied the barn as a shelter for his carriage and 
buggy, and for his horses, for which he allowed defendant 
$2.50 per month. During another part of the time, he did 
not occupy the barn or coal shed, but it was occupied by a 
tenant of defendant in error, to whom she had. leased it. 
The remainder of the time, it was occupied by plaintiff in 
error, but without any compensation being allowed to de- 
fendant in error, in the way of deduction of rent, or other- 
wise. This action was brought to recover-the value of the 
use of the property durivg this period cf time. Upon the 
trial the court gave the following instructions to the jury: 

“1, The plaintiff secks to recover of defendant for the 
use of a barn and shed, situated, as she alleges, on premises 
occupied by her, on Farnam street in this city. 

“2. The defense is, that the barn and shed were not a 
part of the premises occupied by the plaintiff, but were ou 
a lot belonging to defendant, a part of which, including 
the house thereon, and only that part, the defendant had 
rented to plaintiff, reserving to himself the barn and shed. 
_ 3, It is a question of fact for you to determine, from 
all that was said and done by the parties (including Mrs. 
Sweesey, as agent for the defendant), whether, by their 
agreement and understanding, the verbal lease did or did 
not include the barn and shed. And in determining this, 
you may consider all that took place between them at the 
original agreement, and subsequently. 
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“4, If you find that by such agreement and under- 
standing, Mrs. Durnall was to have the use and occupation 
of the entire premises, including the barn and shed, then 
the defendant had no right to the free use thereof without 
the plaintiff’s consent; and without her consent to such 
free use he would be liable to her for the fair and reason- 
able value thereof. If you find otherwise, and that defend- 
ant rightfully used and occupied the barn as a part of the 
premises reserved to himself, or had the free use thereof 
by plaintiff’s consent, you must find for the defendant. 

“5. The defendant pleads a counter-claim for rent 
unpaid, This claim is admitted upon the trial. If you 
find for plaintiff in an amount exceeding this claim, you 
will deduct it, and find for plaintiff the balance. If you 
find against the plaintiff’s claim, you will find for defend- 
ant in the amount of unpaid rent. You will add interest 
on the amount found due to either party to the first day of 
this term, at 7 per cent per annum, from the time when 
occupation of the premises” [ceased ?]} 

Plaintiff in error presented, and asked the court to give, 
the following instruction, which was refused: 

“The jury are instructed that Mrs. Durnall, after learn- 
ing that Mr. Sweesey claimed that the barn was not in- 
cluded with the premises.rented, had the right, at the end 
of any month, to vacate the premises, and if she did not 
avail herself of this right, but continued to occupy the 
premises and pay rent, she would thereafter be estopped 
from making and maintaining any claim for the use and 
occupancy of said barn, unless there was some agreement 
or promise to pay, discount, or allow ’ something for such 
use and occupation.” 

It is insisted that the court erred in giving the second, 
third, fourth, and fifth instructions asked by plaintiff iu 
error. No exceptions were taken to the instructions given 
by the court upon its own motion, and the giving of them 
cannot now -be assigned as error. But we have copied 
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them into this opinion, for the purpose of showing the 
directions given to the jury by them. 

By the third instruction, tl:e whole case was properly 
submitted to the jury, as to the agreement made, at the 
time the lease was entered into, and the jury was instructed 
that, in determining what the agreement was, they 
might consider all that took place between the parties, not 
only at the time the agreement was made, but at all times 
thereafter. 

Tt is true that, when defeudant in error learned that 
plaintiff in error claimed that the barn was not included 
with the premises rented, she had the right at the end of 
any month to vacate the premises, but it is equally true 
that plaintiff in error had the right to terminate the lease 
at any time, when he was informed that defendant in error 
claimed thie possession of the barn. This right was not 
exercised by either party, and we cannot see how, as a 
matter of law, such action can work an estoppel upon 
either. It would have been as competent for defendant in 
error to insist upon an estoppel, as against plaintiff in 
error, by reason of his having allowed to her compensation 
any part of the time the barn was used by him. 

The whole question as to the conduct of the parties 
during the occupancy of the premises by defendant in 
error, and the conclusions to be reached from such conduct, 
as bearing upon the original contract, was for the jury to 
determine. That question was properly submitted to them 
by the instructions of the court. 

The testimony was conflicting upon many of the ques- 
tions submitted to the jury. Its weight was for them to 
determine. Not only is the verdict sustained by sufficient 
evidence upon questions of fact, but the preponderance 
seems to be with defendant in error. 

The effect of the course pursued by defendant in 
error, in the payment of rent, upon her right to recover, 
would be one for the consideration of the jury, under all 
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the circumstances of the case. It could not work an 
estoppel. - ; 

We find no error in the record, and the judgment of 
the district court is affirmed. 


JUDGMENT AFFIRMED: 


THE other judges concur. 


LutHer P. MATHEWS, PLAINTIFF IN ERROR, V. HatTTie 
ToogooD, AS EXECUTRIX OF THE ESTATE OF THOMAS 
TooGooD, DECEASED, VINCENT C. Toogoup, Mary 
T. Toogoop, anp FREDERIcK L. Toocoop, anp 
Bertua E. Toogoon, MINOR HEIRS OF SAID THOMAS 
TooGooD, DECEASED, DEFENDANTS IN ERROR. 


1, Interest. “Any rate of interest which may be agreed upon, 
not exceeding ten dollars per year upon $100, shall be valid 
upon, any loan or forbearance of money, or things in action; 
which rate of interest, so agreed upon, may be taken annually, 
or fora shorter period, or iu advance, if so expressly agreed.” 
Sec. 1, Chap. 44 of Compiled Statutes of 1887. 


This section forbids the atlowance of interest in excess 
of ten per cent, and where the interest upon a promissory note 
is represented by coupons, providing that interest shall be allowed 
thereon after maturity, at the rate of ten per cent per annum, 
no interest will be allowed on such coupon. 


usuRY. An agreement to pay interest upon interest 
which may thereafter accrue cannot be enforced, although it 
does not render the principal contract for the loan or forbearance 
of money usurious. 


Error to the district court for Saline county. Tried 
below before Morris, J. 


Dawes, Foss & Stephens, for plaintiff in error, cited: 2 
Daniels Neg. Inst., Sec. 1513. Genoa v. Woodruff, 92 
U. &., 502. Aurora v. West, 7 Wall., 105. Arents v. 
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Commonwealth, 18 Gratt., 776. Mills v. Jefferson, 20 
Wis., 50. San Antonio v. Lane, 32 Tex., 405. 


Abbott & Abbott, for defendants in error. 
Reese, Cu. J. 


The original action in this case was instituted in the 
district court of Saline county, for the purpose of foreclos- 
ing a mortgage given to secure a promissory note for 
$4,400, dated May 2, 1885, and due May 2, 1887, with 
interest from date, at the rate of ten per cent per annum, 
payable semi-annually, as per coupons attached to the 
note. There is one interest coupon remaining attached to 
the note, which is as follows: 


$220.00. May 2d, 1887, 

We promise to pay to Luther P. Mathews, or order, 
Two Hundred and Twenty Dollars, being interest to 
that date on my note of $4,400. This interest note to 
draw ten per cent per annum from maturity.” - 


Upon trial before the district court, a decree was rendered 

in favor of plaintiff in error, for the full amount claimed, 
excepting the interest demanded upon the coupon note, 
after its maturity. This the court refused to allow to the 
plaintiff, and this action of the district court is now assigned 
for error. 
_ There was no appearance at the hearing in this court by 
defendants in error, and in the examination of the question 
before us we have been without the benefit of a brief upon 
that side of the case. 

In the examination of the question involved, we find a 
sharp conflict of authorities, and it is impossible to harmo- 
nize them. We here give a brief statement of the holdings 
of the courts upon some of the questions bearing upon this 
case. 

The following cases hold, substantially, that coupons, 
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whether detached from the bonds or not, draw -interest 
after their maturity: Aurora v. West, 7 Wall., 82. 
Langston v. R. R. Co., 28. C. (N.S.), 248. City of San 
Antonio v. Lane, 32 Tex., 405. Town of Genoa v Wood- 
ruff, 92 U. S., 502. Hollingsworth v. Detroit, 3 McLean 
C. C., 472-8. Banks v. R. BR. Co., 8 B. 1, 375. Com- 
monwealth v. Ches. & O. Canal Co., 32 Md., 501. 

The following cases may be cited as holding a contrary 
doctrine: Force v. City of Elizabeth, 28 N. J. Eq., 403. 
Bd. Co. Coms. v. King, 13 Fla. 451. Rose v. City of 
Bridgeport, 17 Conn., 243. 

In the following cases it is held that interest cannot be 
compounded, where the note provides that interest shall be 
payable annually, but that interest must be computed as 
simple interest: Leonard v. Villars, 23 Ills., 377. Ban- 
nister v. Roberts, 835 Me., 75. Niles v. Bd. Co. Com’ra, 8 
Blackf., 158. Hastings v. Wiswall, 8 Mass., 455. Doe v. 
Warren, 7 Me., 48. Stokely v. Thompson, 34 Pa. St., 210. 
Pindall v. Bank, 10 Leigh (Va.), 481. 

While the following cases may be cited as holding the 
reverse, to-wit, that interest will be allowed upon unpaid 
interest, where by the terms of the note interest is payable 
annually: House v. Tenn. College, 7 Heisk., 128. Pierce 
v. Rowe,1 N.H.,179. Preston v. Walker, 26 Iowa, 205. 
Wheaton v. Pike, 9 R.1., 132. Wright v. Eaves, (Statutes) 
10 Rich. Eq., 582. Lewis v. Pasheal, Admr., 37 Tex., 315. 
Aspinwall v. Blake, 25 Iowa, 319. Singleton v. Lewis, Ez., 
2 Hill (S. C. Law), 408. O'Neill v. Simms, 1 Strobh. Law, 
115. Doig v. Barkling, 3 Rich. (8. C.), 125. Bedsoe v. 
Nixon, 69 N.C., 89.  Talliaferro v. King, 9 Dana (Ky.), 
331. 

In the following cases it is held that interest may be 
allowed on interest, if the promise to pay it is made after 
the interest matures, but not if the promise was made 
before the maturity of the interest: Stewart v. Petree, 55 
N. Y., 621. VanBenchooten v. Lawson, 6 Johns. Ch., 
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313. Thornhill v. Evans, 2 Atkyns, 330. State of Conn. ~ 
v. Jackson, 1 Johns. Ch., 18. Waring v. Ounliffe, 1 Ves. 
Ch., 99. Chambers v. Goldwin, 9 Id., 254. Banks v. 
McClellan, 24 Md., 62. Toll v. Hiller, 11 Paige Ch., 
228. Henry v. Flagg, 13 Met. (Mass.), 65. Forman v. 
Forman, 17 How. Pr., 255. Pindall v. Bank, 10 Leigh 
(Va.), 481. Childers v. Deane, 4 Rand (Va.), 406. 

In Wisconsin and Missouri, and perhaps other states, 
interest is allowed upon unpaid interest, but this is in pur- 
suance of an express statutory provision. By these deci- 
sions it is also -held that a contract to pay interest upon 
interest which may thereafter accrue, cannot be enforced, 
although it does not render the principal contract for the 
loan or forbearance usurious. It is held that such con- 
tract to pay the interest upon the interest does not, in fact, 
contaminate the original contract, but that its provisions 
are against public policy, and will not be enforced. 

The authorities being thus conflicting, we look to the 
statute, for the purpose of ascertaining the intention of the 
legislature in enacting the interest laws of this state, and 
to aid us in their construction. 

Sec. 1 of Chap. 44 of Compiled Statutes of 1887, pro- 
vides: ‘Any rate of interest which may be agreed upon, 
not exceeding ten dollars per year upon one hundred dollars 
shall be valid upon any loan or forbearance of money, goods, 
or things in action; which rate of interest so agreed upon 
may be taken yearly, or for any shorter period, or in advance, 
if so expressly agreed.”’ 

By an analysis of this section, we find that the rate of 
interest to be agreed upon shall not exceed ten per cent, 
but that it may be taken yearly, or for any shorter period, 
or in advance. The amount of money represented by the : 
principal note in this case is $4,400. By the decision of 
the district court, plaintiff was allowed interest thereon, at 
the rate of ten per cent. No more could have been 
allowed, without an infraction of the provisions of the sec- 


540 SUPREME COURT OF NEBRASKA, 


State v. King. 


tion referred to. The interest is payable semi-annually ; 
which is in accordance with law. It will, therefore, be 
seen that should interest be allowed upon the unpaid semi- 
annual installments of interest, more than ten per cent 
would be allowed thereby. Again, the statute provides 
that this interest may be taken for a shorter period than 
yearly. If it may be taken for six months, it may be 
taken for one month, or any shorter time, and thereby the 
interest might be made to draw interest from svon after 
the date of the note, or in fact the interest might be taken 
in advance, if so agreed. The first year’s interest might 
thus be made a part of the principal, and permitted to 
draw interest from the date of the principal note, by sim- 
ply representing it in a coupon, instead of upon the face of 
the note. An examination of this section of the statute 
convinces the writer that it was the purpose of the legisla- 
ture to allow ten per cent per annum, and no more, but 
that the interest might be taken at the same rate for a 
shorter period, or in’ advance; but that it should not, in 
any event, exceed the “ten dollars per year upon $100.” 

The decision of the district court will, therefore, be 


affirmed. 
JUDGMENT AFFIRMED. 


‘THE other judges concur. 


THe StaTe or NEBRASKA, EX REL. HENRY CARTER, V. 
CHar.es H. Kina. 


1, Justice of Peace: GRANTING NEW TRIAL. A justice of the 
peace has no authority to grant a new trial except for fraud, 
partiality, or undue means. Templin v. Synder, 6 Nebraska, 491. 
Cox v. Tyler, 6 Nebraska, 297. : 


2. Légal Holidays. Where the statutes designate certain days, 
as the 25th day of December, Ist day of January, etc., as legal 
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holidays, and prohibit courts from transacting business on snch 
days, except, etc., the restriction is confined to the days named 
in the statute, and where auy of such days fall on Sunday, the 
succeeding Monday is not to be observed as such holiday except 
so far as it may affect the presentment and demand of commer- 
cial paper. : 

CONTINUANCE OF CAUSES. Where acause is continued 
to a day on which the court is prohibited from transacting busi- 
ness, as Sunday, or a legal holiday, the continuance will extend 
to the first day thereafter on which it can legally transact busi- 
ness, 


ORIGINAL application for mandamus. 


HT, D. Travis, for relator. Proceedings after judgment 
anullity. Crippen & Amick v. Church, 17 Neb., 304. 
Tootle, Hosea & Co. v. Jones; 19 Id., 590. Adjournment . 
proper. Polin v. State, 14 Neb., 546. Legal holidays. 
Bouvier Law Dic. Comp. Stat., Sec. 8, Ch. 41. Man- 
damus proper remedy. People v. Gale, 22 Barb., 502. 


J. H. Haldeman and B. A. Gibson, for respondent, 
cited: High. Ex. Leg. Rem., Sec. 180. State v. Powell, 
10 Neb., 48. Freeman Judgments, Secs. 116,117. Cran- 
dal v. Bacon, 20 Wis., 671. Mahr v. Young, 13 Id., 
634. Moore & Cozine v. Herron, 17 Neb., 697, 700. 


MAXWELL, J. 


This is an original action brought in this court to ob- 
tain a peremptory mandamus, - The relator alleges in his 
petition, “that defendant, on the 19th day of November, 
1887, was and now is a duly elected, qualified, and acting 
justice of the peace in aud for Weeping Water precinct, in 
the county of Cass, and state of Nebraska; that on the 
19th day of November, 1887, this complainant commenced, 
in the justice court, before the said Charles H. King, in 
Weeping Water precinct, said county, and filed his bill of 
particulars in said justice’s office, against John H. Davis 


542 SUPREME COURT OF NEBRASKA, 


State v. King. 


and David Woodard ; that on the 21st day of November, 
1887, plaintiff caused a summons to issue in said cause 
against the defendant. * * * * On the 22d day of 
November, the defendant acknowledged service of the 
summons, and in words and figures following endorsed 
thereon : 

“We hereby acknowledge service of the within sum- 


mons, 
“D. WooDarD, 


“J. A. Davis.” 


The summons was returnable on the 25th of November, 
1887, and the cause set for trial on the 25th day of No- 
vember, 1887, at one o'clock p.m. On the 25th day of 
November, 1887, the parties filed the following stipulation: 

“Tt is hereby stipulated that this cause be continued to 
the 22d day of December, 1887, at 10 o’clock in the fore- 


noon of said day. 
“H. D. Travis, Pliff’s Atty. 


“J. H. Hatpeman, Deft’s Atty.” 


And the cause was continued. to the 22d day of Decem- 
ber, 1887, according to the stipulation. On the 17th day 
of December, 1887, the following stipulation was filed : 

‘This cause is hereby continued by consent of parties, 
_ to the 26th day of December, 1887, at 10 o’clock a.m. 
“H. D. Travis, Atty. for Carter. 

“DPD, Woodard AND JouHN H. Davis, 
“by J. H. Hanpeman, their Attorney.” 


Said stipulation was duly filed in the office of the said 
justice of the peace at Weeping Water, and the cause was 
accordingly continued to the 26th day of December, 1887, 
at 10 o’clock a.m. On the 26th day of December, plaint- 
iff appeared in justice court and was ready for trial, but 
the justice continied the cause to the 27th day of 
December, 1887, at 10 o’clock a.m. On the 27th of 
December, 1887, plaintiff appeared with his witnesses 
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at 10 o’clock A.M. After waiting one hour, the court heard 
the testimony of plaintiff, and rendered judgment for $200 
and costs of suit against the defendants. The finding and 
judgment of the court were in the following words and 
figures, to-wit: 

“ December 27, 1887, 10 o’clock a.m. After waiting 
one hour, to-wit, 11 o’clock a.M., the plaintiff appeared. 
The defendants failing to appear, the cause came up for 
hearing upon the bill of particulars and the evidence of 
Henry Carter and Jennie Carter. Permission asked and 
granted to amend the bill of particulars by inserting 15th 
day of October, 1887, where blank was left as to the date of 
ownership of property and the taking thereof. I find 
upon hearing of the testimony herein produced by the 
plaintiff, that the plaintiff shall recover the value, $200, of 
the said property from the said defendants. It is there- 
fore considered by me that the plaintiff recover of said 
defendants the sum of $200 and costs of suit herein ex- 
pended, taxed at $8.45. 

“C, H. Kine, Justice of the Peace.” 

Which judgment is still in full force and effect, and 
from which no appeal has been taken and no stay bond or 
appeal bond has been filed. On the 7th day of January, 
1888, plaintiff, by his attorney, demanded of the justice 
that he issue an execution on the judgment rendered in 
said justice court on December 27, 1887, in said cause. 
The justice refused to issue said execution, and still refuses 
to issue an execution on said judgment. Plaintiff has 
tendered said justice his legal fees for issuing said execu- 
tion. That J. H. Haldeman was informed by the said 
justice, on the morning of December 26th, that he would 
continue the case until the 27th of December, 1887, at 10 
o’clock a.m. Affiant says that the defendant, John H. 
Davis, is the real party in interest as defendant; that John 
H. Davis had the constable to levy on the goods and 
chattels of this affiant for the alleged debt of another party 
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(J. M. Carter), and that said John H. Davis and said 
constable, D. Woodard, unlawfully, wrongfully, forcibly, 
and against the will of this affiant took the said property 
from this affiant, and that said Davis had said property or 
the proceeds of said property, and is lawfully indebted to 
this plaintiff in the sum of $200; that plaintiff is not in- 
debted to defendants in any sum, and has been greatly 
damaged by the wrongful acts of said defendants. Affiant 
says that he is a poor man, that affiant had his testimony 
ready, and had a witness to comé from Cheyenne county, 
at great expense, to testify in the cause, and affiant believes 
that defendants proceeded in the manner in which they did 
to harass.and annoy him and to compel him to abandon 
the suit; that the motion to set aside the judgment was not 
made until after plaintiff’s witness had returned to Chey- 
enne county, Nebraska; that on the 26th of December, 
1887, when the case was continued to the 27th, the entry 
on the justice’s docket did not contain the words, “the 
court being in doubt whether this is a legal holiday,” but 
the entry was, “the cause is continued by consent of parties 
to the 27th of December, at 10 o’clock a.m.,” and the 
docket so stood and remained until after judgment had 
been rendered on the 27th, when, on the complaint of J. 
H. Haldeman, attorney for defendants, the entry was 
changed by the justice of the peace. Some proceedings 
were had after judgment, but which do not affect the valid- 
ity of this judgment; that on the 21st day of January, 
1888, defendants served upon the plaintiff notice that the 
judgment hereinbefore mentioned had been set aside, and 
the case set down for trial on January 30, 1888, at 10 
o’clock in the forenoon. * * * That no fraud 
was perpetrated upon the defendants by’ plaintiff; that 
said judgment is in full force and effect, and that execution 
should issue from said justice court for the sum of $200 
and costs. Wherefore plaintiff prays that a peremptory 
writ of mandamus may issue, commanding said defendant 
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forthwith to issue an execution upon the judgment ob- 
tained by plaintiff in justice court before C. H. King, in 
which cause Henry Carter was plaintiff and John H. 
Davis and David Woodard were defendants, for $200 and 
costs.” : 

A transcript of the proceedings before the justice is filed 
with the petition and made a part thereof, from which it 
appears that, on the 30th day of December, 1887, the de- 
fendants filed a motion to set aside the judgment and for a 
new trial, on the ground that the judgment was void, be- 
cause the adjournment on the 26th of December was a 
nullity, and therefore the justice had no jurisdiction to try 
the case on the 27th of that month. On the 7th day of 
January, 1888, the court sustained the motion granting a 
new trial, whereupon the relator requested the justice to 
issue an execution upon the judgment rendered December 
27, 1887, and upon his refusal instituted this action. 

Section 983 of the code restricts the right of a justice 
‘of the peace to grant a new trial to cases where the 
verdict was obtained by fraud, partiality, or undue means. 
Templin v. Synder, 6 Neb., 491. Cox v. Tyler, 6 Id., 298. 
There was no authority, therefore, for the justice to grant 
a new trial upon the grounds assigned, and his action ip 
that regard is void. 

2d. Was the 27th day of December, 1887, a ial 
holiday? 

In -section 35, chapter 13 of the Revised Statutes of 
"1866, it is provided that, “No court can he opened nor cau 
any judicial business be transacted on Sunday, except, Ist, 
to give instructions to a jury then deliberating on their 
verdict; 2d, to receive a verdict or discharge a jury; 3d, 
to exercise the powers of a single magistrate in a criminal 
proceeding.” 

In 1879 this section was amended by adding, after Sun- 
day, the words, or on any legal holiday, so that the section 
now reads, ‘“‘Nor can any judicial business be transacted 
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on Sunday or on any legal holiday,” etc. Comp. Stat., 
Ch. 19, Sec. 38. 

Section 8 of chapter 42 of the Compiled Statutes pro- 
vides that, “The Ist day of January, the 22d day of Feb- 
ruary, the 22d day of April, the 25th day of December, 
the 80th day of May, and July 4th, and any day appointed 
or recommended by the governor of the state or the presi- 
dent of the United States as a day of fast or thanksgiving, 
and when any one of these days shall occur on Sunday, 
then on the Monday following, shall, for all purposes 
whatsoever, as regards the presenting for payment or 
acceptance and the protesting and giving notice of the dis- 
honor of bills of exchange, bank checks, or promissory 
notes made after the passage of this act, be deemed public 
holidays, and be treated and considered as is the first day of 
the week, commonly called Sunday; Provided, That when 
any one of these days shall occur on Monday, any bill of 
exchange, bank check, or promissory note, payable on 
such Monday, shall become due and payable on the day 
thereafter.” 

The section above quoted applies alone to commercial 
paper, except where the days named are designated as holi- 
days. At common law, where Sunday or a holiday is the 
last day of grace, a demand must be made on the second 
day of grace. Hence the statute changes the rule and re- 
quires the demand to be made on the succeeding day. We 
do not understand, howeyer, that where a holiday, as the 
25th of December, falls on Sunday, that the succeeding 
day is to be a holiday, so as to prohibit the holding of 
courts. The Creator instituted the Sabbath as a day of 
rest, and experience has shown the necessity of its obsery- 
ance by mankind generally, as a means of preserving full 
mental and physical vigor. Hence, at common law, courts 
are prohibited from transacting business on Sunday. 8 
Blackstone Comm., 290. Field v. Park, 20 Johkn., 140. 
In the year 517, by the canon law of Englaud, Sunday 
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was made dies non juridicus, and this canon was adopted 
as the law by the Saxon Kings, and confirmed by William 
the Conqueror and Henry II., and became a part of the 
common law. Davis v. Fish, 1 G. Greene, 411. No such 
reasons exist, however, in favor of holidays. They are 
established usually to commemorate some event, show 
respect to some person or persons; or to express gratitude 
for favors received. In many cases they are liable to inter- 
fere with private rights, and while the legislature has 
undoubted authority within certain bounds to declare 
certain days legal holidays, and prevent the courts from 
transacting business on such days, yet the court should not 
extend such days by implication; that is, where the statute 
declares the 25th day of December, the Ist day of January, 
22d day of February, 30th day of May, and 4th of July 
to be legal holidays, those are the days to be observed as 
such, not the succeeding day. Under the common law 
there were 24 licensed holidays in a year, besides those in 
Easter and Whitsun weeks, but in none of those cases 
where a holiday fell on Sunday was the succeeding Monday 
observed as a holiday; and on many of the holidays named, 
the seal office was closed in the morning only. See 1 Tidd’s 
Practice, 55-59, and cases cited. 

3d. But even if the 26th day of December, 1887, had 
been a legal holiday, still the justice would not have lost 
jurisdiction. The rule as stated in Daniels’ Chancery 
Practice is, “Where the time for doing any act or taking 
any proceeding expires on a Sunday, or other day on which 
the offices are closed, and by reasou thereof such act or 
proceeding cannot be done or taken on that day, such act 
or proceeding is, as far as regards the time of doing or 
taking the same, to be held or to be duly done or taken, if 
done or taken on the next day on which the offices shall 
be open.” Ist Daniels’ Ch. Pr., 354. This, while regulated 
by order, is no doubt a correct siatement of the law. Where 
an adjournment is taken, therefore, to a day on which the 
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court is prohibited from transacting business, the court 
does not thereby lose jurisdiction, but the case will stand 
continued until the succeeding day. If there was error in 
the proceeding of the justice in adjourning the case from 
the 26th of December to the 27th of that month, it cannot 
be corrected in this proceeding, but the justice did not 
thereby lose jurisdiction of the cause. The judgment, 
therefore, is valid, and the relator is entitled to an execu- 
tion thereon. This is an amicable suit, however, brought 
to determine the rights of the parties, and no writ will 
issue unless the. justice shall further refuse to issue an exe- 
cution. The costs in this court to be divided between the 
parties. 


JUDGMENT ACCORDINGLY. 
Coss, J., concurs. 
Reese, Cu. J., dissenting. 


I do not believea writ of mandamus should be allowed 
in this case, for the reason that the relator has a “ plain 
and adequate remedy in the ordinary course of the law,” 
and therefore the issuance of the writ is prohibited by sec- 
tion 646 of the civil code. 

Ample provision is made for the reversal of erroneous 
orders of justices of the peace, by section 580 et seq. of 
the code, and if the order of the justice was erroneous, it 
can be easily corrected by proceedings in error to the dis- 
trict court, and I can see no reason why the case should 
not take that course. Proceedings by mandamus are ex- 
pressly prohibited by statute, if there is another plain and 
adequate remedy furnished by law. That there is such a 
remedy in thiscase no one can doubt, and I therefore think 
the questions discussed in the foregoing opinion do not, 
legitimately, arise. 
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Virerwta McManigal ET AL., PLAINTIFFS IN ERROR, 
vy. Wituram C, SEATON EL AL., DEFENDANTS IN 
ERROR. 


1. Liquors: SALE: EVIDENCE. In an action by a wife and her 
minor children against certain saloon-kKeepers, for loss of sup- 
port from the intoxication of the husband and father, caused 
by liquor alleged to have been furnished by certain saloon- 
keepers, there was proof of distinct sales by said saloon-keepers 
of intoxicating liquor to said husband and father during the 
period stated in the petition, and also of his continuous intoxi- 
cation during that period, and of his remaining in and near said 
saloons. Held, That testimony introduced by the saloon- 
keepers, that they had refused to furnish him intoxicating 
liquor, without disproving the particular acts testified to by the 
witnesses of the plaintiff, did not warrant a verdict for the 
defendants. 


2. : : . Proof of the sale of intoxicating 
liquors may be shown by circumstances, and such circumstances 
may be sufficient to overcome the positive testimony of wit- 
nesses. 


Error to the district court for Washington county. 
Tried below before NEVILLE, J. 


Jesse T. Davis and W. H. Eller, for plaintiffs i in error, 
cited: Comp. Stat., Sec. 15, Ch. 50. 


W. C. Walton and Osborn & Farnsworth, for defend- 
ants in error. 


Maxwell, J. 


This action was brought by the plaintiffs against the 
defendants, who were saloon-keepers in the city of Blair, 
to recover damages for loss of means of support of the 
husband and father of the plaintiffs, caused by intoxi- 
cating liquors, alleged to have been furnished by said de- 
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fendants to the aforesaid husband and father. The peti- 
tion is very lengthy, and contains a number of unnecessary 
allegations, by reason of which collateral matters were put 
in issue, the tendency of which was to distract the atten- 
tion of the jury from the real question for their deter- 
mination. The petition contains the following allegations: 
“That on or about the year 1883, the said Arch D. Mc- 
Manigal commenced the use of intoxicating drinks to 
excess, and from said time until the commencement of 
this action, Arch D. McManigal has spent nearly all of 
his means and profits, as well as all his property, both real 
as well as personal property, in the purchase of intoxi- 
cating liquors, bought of the defendants; which liquors 
were drunk by said Arch D. McManigal, which caused 
the intoxication hereinafter mentioned ; that during all of 
the time since 1883 the said Arch D. McManigal has 
wholly neglected his business, and has failed to provide 
for and maintain his family, these plaintiffs, and these 
plaintiffs have suffered for the commonest necessaries of 
life, to-wit, shoes and clothing to protect them from the 
inclement weather during the winter of 1885-1886, so 
much so that some of the said minor children were com- 
pelled to remain away trom school. That during most of 
the time the said Arch D. McManigal was in a drunken 
condition, and wholly unfitted to attend toany ordinary busi- 
ness, and did neglect his said business, so that his property 
was squandered, as well as his family being caused great 
suffering, but spent his time and means in and about the 
places of business of these defendants, drinking and loafing 
in said places; that by reason of this excessive use of intox- 
icating liquors said Arch D. McManigal has become an 
habitual drunkard, and these plaintiffs have thereby suffered 
and were deprived of their support and means of support.” 

There are other allegations in the petition in regard to 
the failure of the said McManigal to support the plaint- 
iffs, to which it is unnecessary to refer. 
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The defendants answered separately, in substance deny- 
ing that they furnished liquor to said McManigal]. 

On the trial of the cause the jury found a verdict in 
favor of the defendants, and a motion for a new trial hav- 
ing been overruled, judgment was entered dismissing the 
action. 

The principal error relied upon in this court is, that the 
verdict is against the weight of evidence. 

The testimony tends to show that for several years prior 
to the year 1883, Arch D, McManigal, the husband of 
the plaintiff and father of the minor children, was some- 
what addicted to the use of intoxicating liquor, but not so 
much so as to seriously impair his capacity for business. 
About the year 1888, however, he became addicted to the 
constant and excessive use of intoxicating liquors, and 
this continued until the bringing of this action. A num- 
ber of witnesses testified that, during the period named— 
from 1883 to the bringing of this suit—they saw Mc- 
Manigal procure intoxicating liquor in the several saloons 
of the defendants, and in two of them, at least, they saw 
him playing cards or throwing dice for the drinks. 

These witnesses are corroborated by the fact that Mc- 
Manigal was constantly around the several saloons of Blair, 
and almost continually under the influence of intoxicating 
liquor. In opposition to this testimony, the defendants in- 
troduced witnesses who testify that they (the saloon-keepers) 
refused to sell McManigal! liquor. These denials are ex- 
plicit, but they fail to cover the time testified to by the wit- 
nesses for the plaintiff. All of the defendants’ witnesses 
testify that liquors may have been furnished in the several 
saloons to McManigal, of which they had no knowledge. 
In addition to this, the fact that McManigal was seen in 
the defendants’ saloons under the influence of intoxicating 
liquor is a strong circumstance tending to show that he 
procured the liquor in such saloons. If the defendants 
are to be believed, McManigal procured intoxicating 
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drinks from none of them, and yet he was constantly 
around their places of business, and continuously under 
the influence of liquor. These circumstances cannot be 
overcome by a mere denial of the sale of liquor. The 
sale of intoxicating liquor, like any other fact, may be 
proved by circumstantial evidence, and it is the duty of the 
jury in making up the verdict to weigh al] the evidence in 
the case. That the jury did not weigh all of such evi- 
dence is very clear, or they would have reached a different 
conclusion as to some of the defendants at least. The 
verdict is against the clear weight of evidence, and the 
judgment is reversed and the cause remanded for further 
proceedings. 


REVERSED AND REMANDED. 


Tux other judges concur. 


a 


Toe Cxricago, Burtineton & Quincy RatLRoaD 
CoMPANY, APPELLANT, v. JosEPpH P. MANNING ET 
AL., APPELLEES. 


1. Summons: SERVICE ON CORPORATION. Under Sec. 912 of the 
civil code, 2 summons against a corporation may be served upon 
its chief officer, if he be found in the county ; if not so found, 
then upon its cashier, treasurer, secretary, clerk, or managing 

’ ‘agent; or if none of these can be found, by copy left at the office 
or usual place of business of such corporation, with the person 
having charge thereof. This, as well as section 914, applies to 
foreign corporations, except where there are special provisions to’ 
the contrary. 


2, Enjoining Judgment: PLEADING. Where it is sought to 

enjoin a judgment upon the ground that the plaintiff has a de- 

. fence to the action, and it would be inequitable and unjust to 

enforce the judgment, the facts constituting the alleged defence 

must be pleaded, and it is not sufficient to merely allege that 
plaintiff had such a defence. 
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3. Railroad: FAILURE TO DELIVER Goops. Upon the facts 
proved, Held, That the loss was not occasioned by the act of 
God, and that the plaintiff was liable for the loss. - 


APPEAL from the district court of Douglas county. 
Tried below before WAKELEY, J. 


Howard B. Smith and Wright, Baldwin & Haldane, for 
appellant, on service of summons, cited: Barney v. R. R., 
1 Handy, 571. Porterv. C.& N. W. R. R. Co., 1 Neb., 
14, Not necessary to show good defense. Blakeslee v. 
Murphy, 44 Conn., 188. Earle v. McVeigh, 91 U.S., 
503. McNeill v. Edie, 24 Kan., 108. Bell v. Williams, 
J] Head, 229. The flood was an “act of God,” and a 
complete defense. McClary v. S.C. & P. RB. R., 3 Neb., 
44, R. R. Co. v. Reeves, 10 Wall., 176. 3 Wood Rail- 
way Law, 1574. Nashville & C. R. Co. v. David, 6 Heisk., 
261. R. R. Co. v. Halloren, 53 Tex., 46. Morrison v. 
Davis, 20 Penn. State, 171. 


C. H. Brown, J. J. O'Connor, and C. A. Baldwin, for 
appellees, cited: Sec. 914, Code. Freeman Judgments 
(8d Ed.), Sec. 498. Taggart v. Wood, 20 Iowa, 236. 
Gregory v. Ford, 14 Cal., 138. Gould v. Laughran, 19 
Neb., 392. Crandall v. Bacon, 20 Wis., 639. 


MaxwEL, J. 


This action was brought by the plaintiff against the 
defendants, to enjoin a certain judgment. 

Plaintiff alleges in its petition, “That it is a corporation 
duly organized and. doing business under the laws of the 
state of Illinois; that the defendant, Joseph P. Manning, 
is a constable, duly qualified, in and for the county of 
Douglas, and state of Nebraska, and that the defendants, 
Francis M. Barker and Henry M. Parrish, were, at the 
times hereinafter mentioned, partners, doing business as 
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Parrish & Barker; that on or about the 15th day of De- 
cember, 1881, the said Henry M. Parrish and Francis M. 
Barker, partners as aforesaid, commenced an action before 
Luther A. Wright, Esq., a justice of the peace in and for 
said county and state, to recover the sum of $122.50 and 
interest, alleged to be due said defendants from said plaint- 
iff for failure to deliver safely certain goods described in 
the bill of particulars filed therein; that on said day said 
justice issued a summons thereon, which said summons was 
returned not served ; that thereupon, upon the 21st day of 
December, 1881, said justice issued an alias summons, and 
delivered the same to said constable, J. P. Manning; that 
said summons commanded the said plaiutiff herein, The 
Chicago, Burlington & Quincy Railroad Company, the 
defendants therein, to appear before said justice of the 
peace, at his office in the city of Omaha, on the 31st day 
of January, A.D. 1881, at 9 o’clock in the forenoon; that 
on the 24th day of December, 1881, the said summons was 
returned by said constable, J. P. Manning, endorsed as fol- 
lows, to-wit: ‘December 21st, 1881, received this writ. 
December 28d, 1881, served by delivering a certified copy 
of this writ and endorsements thereon to W. J. Davenport, 
general managing agent of the Chicago, Burlington & 
Quincy Railroad, the defendant, in Douglas county, Ne- 
braska, no other officer being found;’ that thereupon, upon 
the 8lst day of December, 1881, the said summons was by 
the said justice quashed, and a third summons issued, re- 
turnable January 9, 1882, at 9 o’clock A.M., which said 
summons was delivered to said constable, J. P. Manning, 
and was returned endorsed as follows, to-wit: ‘De- 
cember 31st, 1881, received this writ. January 3d, 1882, 
served by delivering a certified copy of this writ and en- 
dorsements thereon at the office or usual place of business 
of said corporation (with Harry Duel, the person having 
cuerye thereof), the defendant, no officer being found in 
D.uglas county, Nebraska. J.P. Manning, Fees 85c.’; 
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that said summons was further endorsed as follows, to-wit: 
‘Filed 81st day of Dec., 1881, Luther A. Wright, justice 
of the peace’; that thereupon, upon said 9th day of Jan- 
uary, 1882, the justice of the peace rendered judgment by 
default against said Chicago, Burlington & Quincy Rail- 
road Company for $125.50 damages, and $2.70 costs of 
suit; that afterwards, to-wit, on the 23d day of January, 
1882, the said justice issued an execution upon said judg- 
ment, and delivered the same to the defendant, J. P. Man- 
ning, constable, wherein and whereby the said constable 
was commanded to collect said judgment with costs endorsed, 
and increase costs, out of the personal property of the said 
plaintiff herein, and to pay the same to the defendants, 
Parrish & Barker; that afterwards, to-wit, upon the 31st 
day of Jan., 1882, the said Chicago, Burlington & Quincy 
Railroad Company, by its attorney, appeared at the office 
of the said justice, between the hours of 9 and 10 a.M., as 
commanded in the alias summons aforesaid, and learned for 
the first time that judgment had been rendered against it 
as aforesaid. : 

“And plaintiff further says that it is a foreign corpora- 
tion, and is not a corporation within and under the laws of 
the state of Nebraska; that its railroad terminates at 
Council Bluffs, Iowa; that the office mentioned in the 
return of service endorsed by said constable on the sum- 
mons issued Dec. 31, 1881, was not at that time, has not 
been, and is not now, the office of said plaintiff for any 
purpose except that said Harry Duel has at the same for 
sale and sells tickets for transportation over the plaintiff’s 
lines, as well as the lines of other railroads; that W. J. 
Davenport is the general agent of the plaintiff; that he 
resides in the city of Council Bluffs, Iowa; that his office © 
is there; the records, books, correspondence, etc., pertaining 
to his duties as such officer are kept there and there only; 
that said Davenport comes to the city of Omaha, remains 
a few hours, and returns to the said city of Council Bluffs; 
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that said W. J. Davenport was present openly in Omaha, 
Neb., fulfilling the duties of his office as usual, several 
times from the 31st day of Dec., 1881, up to and including 
the 5th day of Jan., 1882, and could have been served with 
the third summons in said action; that the only property 
said plaintiff has in Nebraska consists of cars upon the 
tracks of other railroads and tickets on sale at said Duel’s 
office—which cars are in constant service for the transporta- 
tion of freight, and which tickets are of no value except 
when stamped by the proper agent; that plaintiff had 
no further or other notice of the pendency of said action 
than as the aforesaid set out; that said plaintiff and its 
officers and agents had no actual knowledge of the said 
summons issued Dec. 31, 1881, and returnable January 9, 
1882, or of the service or the return thereof; that it has a 
good and complete defense to the matter and things alleged 
in the bill of particulars filed in said action before said 
justice, and that said judgment is inequitable and unjust; 
that said constable threatens to and is about to levy upon 
the property of this plaintiff, and, unless he be restrained 
and enjoined by the honorable court, will levy upon the 
same and take the same iuto his possession, and advertise 
the same for sale, and sell the same, and great and irrep- 
arable injury will thereby be done this plaintiff, in that its 
property will be sacrificed, its business asa common carrier 
interrupted, and it will be involved in a multiplicity of 
suits. 

“Wherefore plaintiff prays that said judgment may be 
declared void, and that au order of injunction may issue 
restraining and enjoining the said Joseph P. Manning, 
constable, from proceeding any further under said execu- 
tion, aud the said defendants, Henry M. Parrish and 
Francis M. Barker, partners, as Parrish and Barker, or 
either of them, from selling, assigning, or transferring said 
judgment, and from enforcing or attempting to enforce 
said judgment in any manner or degree whatever.” 
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The defendants filed an answer, to which the plaintiff 
replied, but it is unnecessary to notice either the answer or 
the reply. On the trial of the cause the court found in 
favor of the defendants, and dismissed the action, The 
plaintiff appeals. 

The testimony tends to show that, in the years 1881 and 
1882, one W. J. Davenport, who resided in Council Bluffs, 
was the general managing agent of the plaintiff at the 
Bluffs, and also at Omaha; that one Harry Duel was the 
_ticket agent at Omaha for the plaintiff, the Chicago & 
Northwestern, and the Chicago & Rock Island railways, 
selling tickets for each of said railways. He claims that 
he was employed by them jointly, but that is not material 
in this case, as he evidently was the agent of each of said 
lines. The pool was dissolved in 1884, and Duel con- 
tinued in the service of the plaintiff. The testimony also 
shows that Davenport was in Omaha a few hours each 
day, and that he kept his office in Omaha in Duel’s office ; 
that the ordinary practice, where suits were brought against 
the plaintiff in Omaha, was to serve the notice on Duel. 
It also appears that many of these actions have been 
brought against the plaintiff, Duel stating that Manning 
alone had served about one hundred such notices upon 
him. No objections seem to have been made in any of 
those cases to the authority of Duel. 

Sec. 912 of the code provides: ‘A summons against a 
corporation may be served upon the president, mayor, 
chairman of the board of directors or trustees, or other 
chief officer, or if its chief officer be not found in the 
county, upon its cashier, treasurer, secretary, clerk, or 
managing agent; or if none of the aforesaid officers can be 
found, by a copy left at the office or usual place of busi- 
ness of such corporation, with the person having charge 
thereof.” : 

These are genera] provisions applicable to all corpora- 
tions; having an office or usual place of business in this 
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state, whether a foreign corporation or one organized under 
the laws of this state. It is true that Sec. 914 provides 
that, when a foreign corporation has a managing agent 
in this state, the service may be on such agent. This sec- 
tion was construed by this court in Porter v. C. & N. W. 
At. R., 1 Nebraska, 15, and it was held that service in this 
state upon a managing agent of a foreign corporation was 
sufficient, although such agent was not a resident of this 
state. 

These sections originally were 9 and 11 of an act “of 
the jurisdiction and procedure before justices of the peace,” 
ete., approved Jan. 13, 1860, no change having been made 
in said sections since they were passed. 

Section 912 applies to any corporation doing business in 
this state and having an office therein, except where there 
are special provisions to the contrary. It is the policy of 
our law to afford redress through our courts to any person 
aggrieved, whether a natural person or a corporation, and 
to apply the remedy, as far as possible, at the place where 
the injury was sustained. Ifa foreign corporation has an 
office for business in this state, for the transaction of busi- 
ness, seeking thereby to promote its own interest, such 
office will also be its place of business where a summons 
may be served upon it, and a party aggrieved will not be 
required to go into another jurisdiction to enforce his rights 
against it. It must take the burden with the benefit. 
The service, therefore, was sufficient to have required the 
plaintiff to appear and- answer. 

2d. The petition wholly fails to state a case for equi- 
table relief. It is said that the plaintiff has a defense to 
the action, but no facts are stated showing in what the al- 
leged defense consists. This is necessary in order that the 
facts may be put in issue, and a mere statement of a con- 
clusion is not sufficient to authorize the granting of an in- 
junction. Had a demurrer been filed to the petition, it 
should have been sustained. But even if the allegations 
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of the petition were as full as the proof, it would not jus- 
tify the granting of an injunction. The testimony shows 
that Parrish and Barker shipped certain trees from Roch- 
ester, N. Y., to Omaha; when the trees reached Creston, 
Towa, the plaintiff’s railway from Pacific Junction to 
Council Bluffs was impassable, by reason of high water, 
and that, therefore, the trees were not shipped over that 
line. It is claimed that the high water being an act of 
God, exonerates the plaintiff. There is no proof, however, 
that such floods were not to be anticipated, or that the rail- 
way had been so constructed as to withstand the same; 
neither is there any proof that the company was unable to 
transmit the trees in question promptly over another line. 
The proof, therefore, does not show that the failure to de- 
liver the trees promptly was caused by the act of God. 
The proof is undisputed that when the trees reached 
Council Bluffs they were dried up and dead, and that if 
alive they would have been of the value of $122.50. The 
equities of the case are with the defendants, and the judg- 
ment is clearly right and is affirmed. 
JUDGMENT AFFIRMED. 


THE other judges concur. 


Frank JOHNSON, PLAINTIFF IN ERROR, V. THOMAS 
VAN CLEVE ET AL., DEFENDANTS IN ERROR. 


1. Appeal from Justice of Peace. Under sections 1008 and 

: 1011 of the code as it existed in 1886, an appellant had thirty 
days from the rendition of the judgment in which to file his 
transcript in the district court, and until the second day of the 
next term of the district court, after the thirty days. Union 
Pac. R. R. Co. v. Marston, 22 Neb., 721. 


JURISDICTION OF DISTRICT COURT. Where a transcript 
is filed by either party on or before the thirtieth day, or on or 
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before the second day of the first term of the district court oc- 
_ curring after such thirtieth day after the rendition of the 
judgment, the court will thereby acquire jurisdiction of the 
-case. Id. : 


3. Judgment: INJUNCTION: PLEADING AND PROOF. Before a 
judgment of a district court will be enjoined on the ground of 
the want of jurisdiction in such court to render it, such want of 
jurisdiction must be made to appear by allegation in the plead- 
ings, as well as by proof. 


Error to the district court for Hamilton county. 
Tried below before Norval, J. 


A. Ewing and Reinoehl & Whited, for plaintiff in error, 
on question of jurisdiction, cited: Ellis v. Bennett, 3 Pac. 
Rep.,801. Kidder v. Fay, 18 N. W. R., 839. Smails v. 
White, 4 Neb., 356. Horn v. Miller, 20 Id., 104. En- 
joining void judgment. Maxwell! Pl. and Pr., 550. Horn 
v. Queen, 4 Neb., 108. Reavis v. Horner, 11 Id., 480. 
Chambers v. King Bridge Co., 16 Kan., 270. Herman 
Executions, 610. Curruthers v. Hartsfield, 24 Am. Dec., 
580. 


J. H. Smith, for defendant in error, cited: Struber v. 
Rohlfs,12 Pac. Rep., 880. Smiley v. Sampson, 1 Neb., 
83. Dobson v. Dobson, 7 Id., 296. RB. V. R. BR. Co. v. 
McPherson, 12 Neb., 480. Spencer v. Thistle, 13 Neb., 
‘227. Wingfield v. MoLure, 3 8. W. R., 439. 


Coss, J. 


This cause was brought in the district court of Hamil- 
ton county, by Frank Johnson, against Thomas Van 
Cleveand T. E. Valentine, for the purpose of enjoining 
an alleged void judgment which Van Cleve had obtained 
against Johnson in the said court, and an execution issued 
thereon, which had been placed in the hands of Valentine, 
as sheriff of said county, and which had been by him lev- 
ied upon the personal property of Johnson. 
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The petition alleges that, on or about the 8th day of 
February, 1886, Thomas Van Cleve commenced an action 
against the plaintiff to recover the sum of $38.75, before 
I. W. Ward, a justice of the peace of Hamilton county ; 
that on the 13th day of February, 1886, said suit was 
tried, and on the 15th day of the same month said justice 
of the peace gave judgment for said Frank Johnson, de- 
fendant therein, and found no cause of action, and also 
gave judgment against said Thomas Van Cleve for cost of 
suit; that there is no record in the docket of said justice of 
the peace that any transcript of the record of said suit had 
been given to be filed in the clerk’s office, as required by 
law; that there is no record in the docket of said justice of 
the peace showing that an appeal undertaking had been 
taken (sic) in said action, nor of the time of entering the 
same, nor by which party taken; that the paper purport- 
ing to be an appeal bond anda transcript of the record in 
said action was not filed in the office of the clerk of the 
district court until April 1, 1886, after the second day of 
the next succeeding term of the district court, held in 
March, 1886, and not until after thirty days from the 
time allowed for perfecting an appeal in said action; that 
plaintiff had no notice nor knowledge that an appeal had 
been taken in said action, nor that said suit was pending 
in the district court, and that he had no chance to defend 
against said action in the district court, although he had 
a good and sufficient defense thereto; that at the Septem- 
ber term of the district court, judgment was rendered in 
favor of Van Cleve. On the 25th day of January, 1887, 
an execution was issued from the district court on said 
judgment, and a levy made on certain property of John- 
son, who brought this action to enjoin the sale thereof. 

The defendant filed 4 general demurrer to the said 
petition, which was sustained, and the plaintiff stand- 
ing upon his said petition, judgment was rendered for the 
defendant. The plaintiff brings the catse to this court 

36 
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on error, and assigns as error the sustaining of the said 
demurrer. 

In the case of Union Pacific R. Co. v. Marston, 22 Neb., 
721, this court held that, “ under sections 1008 and 1011 of 
the code as it existed in 1886, an appellant had thirty days 
from the rendition of judgment before the justice in which 
to file his transcript in the district court, and until the 
second day of the next term of the district court after the 
thirty days ;” and that, “ where a transcript is filed by either 
of the parties on or before the thirtieth day after the ren- 
dition of the judgment, the court will thereby acquire 
jurisdiction of the cause.” 

The judgment in the case, set out in the petition in 
the case at bar, was rendered by the justice on the 
15th day of February, 1886. The plaintiff in said 
cause, against whom the judgment was rendered, had until 
the 17th day of March in which to file a transcript, irre- 
spective of terms of court, and in addition to said thirty 
days he also had until the second day of the next term of 
court held after that time in which to file the transcript. 
The term of court which, according to the brief of plaint- 
iff, was held on the eleventh day of March, having been 
held before the expiration of thirty days after the rendition 
of the judgment by the justice, avails nothing in the argu- 
ment, and is to be left out of consideration. The next 
regular term of court was held in the month of September, 
and the appellant from the judgment rendered by the 
justice had, in addition to the thirty days above stated, 
until the second day of that term in which to file the 
transcript in the office of the clerk of the district court. 
And haying filed such transcript on the first day of April 
before the commencement of said September term, the 
district court had jurisdiction of the cause. 

Section 1007 of the code provides, that, “The party ap- 
pealing shall, within ten days from the rendition of judg. 
ment, enter into an-undertaking to the adverse party, with 
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at least one good and sufficient surety, to be approved by 
such justice, in a sum not less than fifty dollars in any — 
case, nor less than double the amount of the judgment and 
costs, conditioned: First, That the appellant will prosecute 
his appeal to effect and without unnecessary delay. Second, 
That if judgment be adjudged against him on the appeal he 
will satisfy such judgment and costs.” 

The giving of this undertaking and its approval by the 
justice, are acts probably necessary to the jurisdiction of 
the district court to hear or try the cause on appeal. But 
this question doves not arise in this case, as the petition does 
not allege that no undertaking was filed, but only that the 
record does not show that one was filed. It is not sufh- 
cient that the petition alleges the absence of record evidence 
of necessary proceedings, but there must be an allegation 
that such proceedings were not had or taken, as matter of 
fact. It will not be denied that it was the duty of 
the justice to make an entry upon his docket of the 
giving and approval of the undertaking, if one was 
given and approved. But such undertaking, with the 
certificate of the justice’s approval thereon, if presented to 
the district court, would prove itself, and that court would 
necessarily take notice of it, although no mention is made 
of it in the transcript. It must be borne in mind that all 
presumptions are in favor of the jurisdiction of a district 
court to render a judgment which it has in fact rendered, 
and it necessarily follows that before its judgment can be 
enjoined on that ground, its want of jurisdiction must be 
nade to appear, both by allegation and proof. 

The judgment of' the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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THERESA GASTER, PLAINTIFF IN ERROR, V. FRANK W. 
WELNA, DEFENDANT IN ERROR. 


Trespass: POSSESSORY RIGHT INSUFFICIENT TO MAINTAIN. T, 
G.,in 1881, entered upon a certain forty acre tract of land corner- 
ing with her farm, which land had been patented to David Mc- 
Conaghy in 1869, upon an entry thereof made many years he- 
fore, and which she, {. G., had purchased at tax sale, for 
delinquent taxes. She erected a fence on said Innd, which, with 
her fence on her own Jand, which cornered with said forty acre 
tract, and the Elkhorn river on one side, enclosed a part of said 
land, which enclosure she nsed as a pasture for stock from 1881 
to the day of the alleged trespass. On the 15th day of June, 
1885, F. W. W., having received « deed of said forty acre tract 
of land from the grantee of said patentee, weut upon said land, 
notified T. G. to renove her stock therefrom, which she refused 
todo. He, on the same day, commenced the erection of a wire 
fence, which, with the other fences and the river aforesaid, en- 
closed the whole of said Jand, including the parts thereof en- 
closed by the fence of ‘I. G. On the day following, F. W. W. 
finished his feuce, and just hefore its completion drove the stock 
of T. G. through said fence and off of the land (exeept one horse 
which was J/ariafed on the land). T. G. almost immediately, 
and on the same day, broke down the said wire feuce and drove 
her stock back on the land. In an action of trespass by F. W. 
W. against T. G. for breaking the fence and returning her stock 
to said land, Held, That I’. W. W. was not in such possession of 
the land as to authorize him to maintain the action. 


Error to the district court for Cuming county. Tried 
below before CrawForp, J. 


— Uriah Bruner, for plaintiff in error, cited: Maxwell’s 
Pl. and Pr., 101,102. Yorgensen v. Yorgensen, 6 Neb., 
383. Abbott Trial Ev., 634. Bukersficld Cong. Society 
v. Baker, 15 Vermout, 119 — Po’k v. Henderson, 9 Yerg., 
310. 6 Wait’s Actions and Defenses, 64. 


M. McLaughlin, for defendant in error, cited: 0’ Brien 
v. Cavanaugh, 28 N. W. R.,127. Fort Dearborn Lodge v. 
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Kline, 8 N. E. R., 272. Hilliard Torts, 209. Davis v. 
Mason, 4 Pick., 156. 


Coss, J. 


This was an action of trespass commenced before a 
justice of the peace by Frank W. Welna against Theresa 
Gaster. Judgment was rendered for the defendant by the 
justice, and thereupon the plaintiff took an appeal to the 
district court. In the latter court the plaintiff filed his 
petition, alleging : 

1. That “on the 16th day of June, 1885, and on di- * 
vers other days between that time and the commencement 
of said suit, the defendant unlawfully, and with force and 
arms, broke and entered upon the plaintiff’s land, to-wit, 
the N. W. 4 of the N. E. } of section 17, in township 22, 
range 6 east, situate in Cuming county, Nebraska, and 
then and there with horses, cattle, and hogs, trod down, 
ate up, and destroyed twenty acres of grass growing 
thereon, and belonging to the plaintiff, of the value of 
$10.00, and converted the same to her use. 

“9, The defendant, while so unlawfully upon the 
plaintiif’s land, did, unlawfully and with force, cut, break, 
and destroy 20 feet of wire fence, the property of the 
plaintiff, being then upon said land, of the value of $5.00. 

“3. The plaintiff has been damaged by the said un- 
lawful and wrongful acts of the defendant, in the sum of 
$15.00.” With prayer for judgment. 

The defendant answered said petition as follows: 

1. She “denies that the plaintiff is the owner of the 
premises in the plaintiff’s petition described, or that he 
ever was the owner thereof, and denies that he is entitled to 
the possession of said premises, and denies that he was en- 
titled to the possession thereof on the 16th day of June, 
1885, or at any other time. 

_ 2, She alleges that she is the owner of the said prem- 
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ises, and entitled to the possession thereof, by reason of 
the following statement of facts, and was the owner thereof 
prior to June 16, 1885, and continued to be such owner to 
the present time; that on the 12th day of February, 1875, 
she purchased said land at private sale from the county 
treasurer of Cuming county, Nebraska, at the county 
treasurer’s office of said county, for the delinquent and 
unpaid taxes that had been assessed against and levied 
upon said premises for the year 1872, and obtained a cer- 
tificate of the tax sale therefor; that as the holder and 
. owner of said certificate of tax sale she claimed to be the 
owner of said premises, and as such owner, in February, 
1875, she entered into possession of the said premises, 
with the.intention of occupying the same as her own, and 
in hostility and adversely to the person who claimed to 
hold the patent from the United States therefor, and in 
hostility and adversely to all the world; that as such 
owner she has been in the open, notorious, uninterrupted, 
and exclusive adverse possession of said premises ever since 
February, 1875, continuously to the present time, and has 
paid all of the taxes that were ever assessed against said 
premises prior to 1873, to-wit, for 1869, 1870, and 1871; 
that on February 12, 1873, the person who at the time 
claimed to be the owner of said premises under said pat- 
ent from the United States, when the defendant purchased 
said premises at tax sale, as aforesaid, abandoned the same 
and all claim to said land, and that said defendant’s pos- 
session of said premises as aforesaid, ever since February, 
1875, had been adverse and hostile to the person who 
claimed patent from the United States, under whom said 
plaintiff claims to have title thereto; and ever since then, 
to-wit, since February, 1875, her possession of said prem- 
ises as aforesaid has been adverse and hostile to all the 
world, and said premises have been entered upon by her 
in February, 1875; bs * * that defendant 
made valuable and permanent improvements on said prem- 
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ises, which said improvements were made in May, 1875, 
and other and valuable improvements were made thereon 
by said defendant, as such owner, each year from that to 
the present time. ; 

“3. And further, that she obtained a tax deed from 
the treasurer of Cuming county for said premises on 
October 29, 1881, and filed the same for record in the 
county clerk’s office of said county, and the same was duly 
recorded ; which said tax deed is color of title under which 
this defendant is entitled to the possession of said premises, 
and has been entitled to the possession thereof ever since 
the date thereof to the present time,” etc. 

The plaintiff replied, denying each and every allegation 
of said answer. 

There was a trial to the court,a jury having been waived 
by the parties, with findings for the plaintiff, and the de- 
fendant’s motion for a new trial having been overruled, 
judgment was rendered for the plaintiff in the sum of eight 
dollars and costs. 

The defendant brings the cause to this court on error, 
and assigns twelve grounds of error, but which, with my 
views of the case, it is not deemed necessary to set out. 

According to the plaintiff’s testimony, he obtained his 
title to the said land on the 4th day of April, 1825, and 
recorded his deed therefor on the 10th day of the same 
month. His deed, with the patent to David McConaghy, 
and a deed from David McConaghy to James Bennett, 
plaintiff’s grantor, all of which were put in evidence, estab- 
lished plaintiff’s claim of title from the United States. 

Plaintiff testified on the stand, asa witness in his own 
behalf, that, at or about the time of his obtaining the title 
to the land, he knew that defendant had been trespassing 
(to use his own language) on the said land by “keeping 
stock there, and horses and so forth.” On the 15th day 
of June he notified her to keep her stock from trespassing 
on the land; on the 16th he run a fence along one line of 
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the land, which, with defendant’s enclosure on one side, 
that of another party on another side, and the river on a 
third side, enclosed the land. At this time defendant’s 
stock were on the land. After plaintiff had nearly finished 
the said fence, he drove the defendant’s stock (with the ex- 
ception of a horse which was lariated on the land) off, and 
finished the said fence. The defendant, almost immedi- 
ately, and before the plaintiff had left the premises, -broke 
down the fence and returned her cattle to the land. This 
is the trespass for which the action was brought. 

It appears from the testimony of the plaintiff upon his 
cross-examination, that, at the time he built the fence 
which was torn down by the defendant, she had a “ cata- 
cornered” fence on the land, which, with other fences on 
adjoining land, and the river on one side, enclosed a part 
of the land in question, and had her stock on the land so 
euclosed. While, though he did not so state directly, it is 
fairly inferable from what he did say, that, in order to get 
her stock off of the land, as he did, he tore down or re- 
moved a part of her “catacornered fence.” 

It appears from the testimony of Daniel Murry, a wit- 
ness on the part of the plaintiff, and who assisted him in 
turning the defendant’s cattle off of the Jand and in put- 
ting up the fence, that defendant’s stock were in her small 
enclosure on the land, when he and plaintiff put up the 
fence nearly to completion. He does not say that they 
tore down the defendaut’s fence around her small pasture 
or enclosure on the land, in order to remove her stock, but 
it is clearly and necessarily inferable from what he does 
say. Neither the plaintiff nor the wituess state with any 
certainty the length of time that intervened between the 
turning of defeudaut’s stock out of her enclosure and 
through the fence erected by them,and the breaking dowu 
of the fence and the return of her stock by the defendant. 
Witness states, on his cross-examination, that it took him 
and the plaintiff nearly two days to put up the fence. 
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They both say that they commenced on the fifteenth, and 
plaintiff states in his evidence that just before they finished 
the enclosure they drove the defendant’s stock through and 
off the land. All agree that the supposed trespass was 
committed on the 16th day of the month, and while both 
plaintiff and the witness, his hired man, were then present 
on the premises. 

It was proven in evidence on the part of the defendant, 
and indeed it is undisputed, that on the 12th day of Feb- 
ruary, 1875, she purchased the ]and from the treasurer of 
said county at a private sale for delinquent taxes, and that 
she immediately set up a claim to the exclusive right to 
depasture said land, by virtue of her tax certificate. De- 
fendant testified that she immediately entered into possession 
of the land, ploughed fire lines around it, and built a wire 
fence on it from one corner to the other. 

She obtained a tax deed on her said purchase of said 
land on the 11th day of March, 1880, which was recorded 
on the 4th day of November, 1881. Her testimony is posi- 
tive and undisputed that, from some time in 1881 to the 
day of the supposed trespass, she had that part of said tract 
of land enclosed by so much fence as was necessary to make 
it an entire enclosure; had the exclusive use and possession 
of that part of the land which was enclosed during the 
whole of each pasturing season, from 1881 to 1886, inclu- 
sive, claiming title under her said tax deed. 

From and after the 11th day of March, 1880, the date 
of her tax deed, the defendant had color of title to the 
land, however insufficient the said deed might be to convey 
the real title, which would relieve her occupation thereof 
of the quality of a trespass. But had she entered thereon 
on that day as a mere trespasser, or on any subsequent day 
prior to the 16th of June, 1881, the right of action of 
the real owner for such trespass would have been barred 
by the statute of limitations at the date of the plaintiff's 
attempted entry, 
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It may, therefore, for the purposes of this opinion, be 
conceded that the defendant does not show herself to have 
been in the actual, exclusive, adverse possession of the land 
for ten years, so as to give her a title thereto; yet her pos- 
session was not that of a trespasser. It may also be con- 
ceded, for the same purpose, that the plaintiff, as the holder 
of the legal title, had he been able to obtain the quiet, peace- 
able, and full possession of the Jand, had the right to do 
so, and thus drive the defendant to an action for her rights 
therein. But it appears, from all the evidence in the case, 
especially from his own testimony, that this he was unable 
to do. He found the defendant in possession, and endeav- 
ored todispossess her. In the first engagement he obtained 
some temporary advantage, and even a measure of success. 
But the defendant soon rallied, and regained her ground, 
so that long before the close of the day the parties stood in 
statu quo. That which the defendant did to hold her pos- 
session of the land was in resistance of the plaintiff’s 
attempt to dispossess her by force, and does not furnish the 
ground of an action of trespass against her. 

In the case of Bakersfield Cong. Soc. v. Baker et al.,15 Vt., 
119, cited by counsel for plaintiff in error, it was held that, 
“To maintain this action,” trespass guare clausum fregit, 
“it is necessary that the plaintiff should have either the 
exclusive possession of the locus in quo, or be the owner 
thereof, and no adverse possession in any other person.” 

In the case of Polk v. Henderson, 17 Tenn. R. (9 Yerg.), 
310, also cited by counsel, the trial court charged the jury, 
“ That either the possession or the right to the possession 
would authorize the maintenance of the action.” The 
action was trespass quare clausum fregit. The supreme 
court, in the opinion reversing the judgment for eryor, in 
said instruction, say: “This,” the instruction, “is clearly 
erroneous; the right to the possession and the right of 
entry are synonymous terms, and authorize the bringing of 
an action of ejectment, but not an action of trespass, Lt is 
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possible that by the right of possession the court meant 
constructive possession, but they are very different in their 
signification. * * * ‘The court should have charged 
the jury that a constructive possession would authorize the 
maintenance of this action against a casual trespasser, 
where there was no person in the adverse possession of 
the disputed premises, but that the action could not be 
supported under any other circumstances, unless the plaint- 
. iff were in the actual possession at the time when the injury 
was committed.” 

The principle laid down in these cases is the law, as we 
understand it, and, I think, quite applicable to the case at 
bar. 

The claims of the defendant to the tifle of said land by 
adverse possession, under her tax certificate and deed, as 
urged in the pleading and in the brief of her counsel, is 
not considered. 

The jadgment of the district court is reversed, and the 
cause remanded to that court, with instructions to dismiss 
the action at the costs of the plaintiff. 


: JUDGMENT ACCORDINGLY. 


‘Tire other judges concur. 


Wittiam H. ASHBY, PLAINTIFF I:° ERROR, V. WASH- 
BURN & Co., DEFENDANYS IN ERROR. 


1. Limitation of Actions: account. In an action on an ac. 
count, in which a bar by the statute of limitations might be 
pieaded as a defense, the plaintiff alleged, in substance, that 
prior to the commencement of the suit the defendant executed 
to plaintiff a deed to certain real esiate in another county, but 
that such deed, although absolute on its face, and containing 
no reference to {he account, was only interded as a mortgage to 
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secure the debt. Upon the trial it was insisted that the execu- 
tion of the deed or mortgage was an acknowledgment of the deht 
or liability in writing, and therefore if the statute of limitations 
had otherwise run against the action it was thereby taken out of 
the limitation. It was held that the execution of the deed, even 
if intended as a mortgage only, was not an acknowledgment in 
writing of an existing liability, debt, or claim, within the pro- 
visions of section 22 of the civil code, there being no reference 
made to the debt in the deed. 


In such action, the items of the account had 
nearly all been furnished more than four years prior to the com- 
mencement of the suit, the plaintiff’s testimony was to the 
effect that the debt had been contracted under a special contract 
providing for the payments to be made for a part of the mate- 
rial within thirty days after it was furnished, the remainder 
when defendant’s dwelling-house was completed, the demand 
for that which*had been furnished on the thirty day’s credit 
was barred by the statute of limitations at the time of the com- 
mencement of the action. It was held that, if this testimony 
was correct, the district court erred in rendering judgment for 
the whole claim. 


——-: JUDGMENT. In such case it was the duty of 
the court to apply all the payments made before the bar of the 
statute, to the liquidation of that part of the debt which was 
barred; and if any part of the plaintiff’s claim was not barred, 
to render judgment thereon for the amount due. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Griggs & Rinaker, for plaintiff in error, cited: Ang: on 
Lim., 148, 149, and cases cited. Huyden v. Williams, 7 
Bing., 163. Angel, 270, 274. Dickenson v. Hatfield, 5 
Carr & Payne, 46. Summer v. Summer, 1 Metc., 894. 
Chace v. Trafford, 116 Mass., 529. 


A. H. Babeock, for defendant in error, cited: Frank- 
oviz v. Trelund, 26 N. W. R., 225. O'Leary v. Burns, 
53 Miss., 171. Schade v, Bessinger, 3 Neb., 140. Deroin 
v. Jennings, 4 Id., 97.- Bacon v. Brown, 19 Conn., 36. 
Elder v. Dyer, 26 Kan., 604. Deveraue v. Henry, 16 
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Neb., 55. Rolfe v. Pilloud, Id., 28. Grayson v. Taylor, 
14 Tex., 672. Merrills v. Swift, 18 Conn., 257. Balch v. 
Onion, 4 Cush., 559. 


REEsE, Cu. J. 


This was an action on an account for lumber and other 
material alleged to have been sold and delivered by de- 
fendant in error to plaintiff in error, and on which there 
was a balance duc and unpaid amounting to the sum of 
$879.42. The original bill amounted to $1,629.77, but 
there were credits thereon which reduced it to the sum 
above named as the balance due, with interest. The last 
credit of payment was on the 8th day of January, 1880, 
and the last item of the charges—except two gallons of 
paint at $1.50 per gallou—was on the 15th day of April 
of the same year. This action was commenced on the 
22d day of April, 1884. Therefore, if the item of paint 
above alluded to be excluded from the account, it, appears 
by the petition that the whole demand was barred by the 
statute of limitations. Doubtless for the purpose of 
avoiding the bar of the statute, the following allegation 
was made in the petition. 

“That on or about the 21st day of July, a.p. 1880, the 
said defendant acknowledged said account and the balance 
due thereon, and promised to pay plaintiffs the balance 
due on said account, within a reasonable time, and. for 
the purpose of securing the payment of said sum due on 
said account, the said defendant, together with his wife, 
executed and delivered to the plaintiff, W. G. Washburn, 
and one of the members of said firm of Washburn & Co., 
a deed to the following descrtbed lands, situated in the 
county of Jefferson and state of Nebraska, to-wit: the 
north half of the north-east quarter of section number 
fifteen in township number two north, of range number 
two east of the 6th P. u.; which said deed, although abso- 
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lute on its face, was, at the time of its execution and de- 
livery, intended by the parties thereto only as a mortgage to 
secure said amount due on said account, together with the 
interest due or to become due thereon, and it has ever 
since been so considered, and is in fact a mortgage,” ete. 

By his answer, plaintiff in error admitted the purchase 
of the two gallons of paint, and his indebtedness therefor, 
but as to the remainder of the account he pleaded the stat- 
ute of limitations. A trial was had to the district court, 
a jury being waived, and a finding and judgment were 
rendered in favor of defendant in error for the amount 
claimed in his petition. Defendant below alleges error, 
and brings the cause in this court for review by proceed- 
ings in error. 

The first question to which our attention must be di- 
rected is, as to the effect of the exeeution of the deed or 
mortgage referred to in the petition. It is contended by 
defendant in error that the execution of this mortgage was 
such an acknowledgment of the indebtedness, and of the 
existing liability, as to take the case out of the statute of 
limitations, even if it had otherwise been barred, and that 
it was an acknowledgment of the whole debt; that the 
deed being intended only as a mortgage to secure the debt, 
it.must be taken as an acknowledgment of it. Were this 
an action to foreclose the mortgage, without seeking a 
judgment for a deficiency, we think the argument pre- 
sented upon the point would be conclusive, and that the 
mortgage might be foreclosed for the full amount intended 
to be secured by it, and in that case the plea of the statute 
of limitations would be unavailing to prevent the fore- 
closure. But that is not this case. The deed, or mort- 
gage, contains no reference to this debt, either directly or 
indirectly. Upon its face it wasa deed without covenants 
of warranty for the expressed consideration of $850. No 
relief is sought upon it in any form. It is simply pre- 
sented as a written acknowledgment of the debt, within 
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the provisions of section 22 of the civil code. ‘That sec- 
tion, so far as applicable to this case is as follows: “In 
any cause founded on contract, when * * * * an 
acknowledgment of an existing lability, debt, or claim, 
* * * * shall have been made in writing, an action 
may be brought in such case within the period prescribed 
for the same after such * * * acknowledginent 
* * *.” This section means just what it says and no 
more. The acknowledgment of the liability must be made 
in writing. The deed, of itself and upon its face, acknowl- 
edges nothing. ‘Theve is uo reference to any debt, and so 
far as appears “in writing,” the consideration was a cash 
one paid by the grantee. 

It is said by defendant in error that it was competent to 
show by parol that the deed was a mortgage. That the 
giving of a mortgage to secure a debt is an acknowledg- 
ment that the debt is due and unpaid, and that the deliv- 
ering by a debtor to a creditor of collateral security asa 
conditional payment, in part, of a debt, will arrest the run- 
ning of the statute. In support of these propositions a 
number of authorities are cited. To all this we fully 
agree. It is competent to prove by parol, in a proper case, 
that a deed is in fact only a mortgage; but when we un- 
dertake to prove the fact by verbal testimony, we are out- 
side of the provisions of the section above quoted, and our 
evidence of the fact of the acknowledgment not being in 
writing it does not aid us. But if the mortgage by its 
own recitals refers to the debt, it is then within the section, 
and is an acknowledgment in writing. The giving of 
collateral security, as a provisional or-conditional payment, 
would come within a part ofthe section omitted from our 
quotation, and cannot aid us in this inquiry. We do not 
think the cases cited by defendant in error can be of any 
service or give any light upon the question here presented, 
as the decision must be made wholly with reference to the 
section of the statute above referred to. It is quite clear 
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that, if collateral security is transferred to the creditor by 
the debtor, as in the case of Sornborger v. Lee, 14 Neb., 
198, the proceeds of the collection to be applied upon the 
debt as payment, or, in fact, any other payment, by the 
order of the debtor, would take the case out of the statute, 
but that is not the question here. The only question to 
be examined is, was “an acknowledgment of an existing 
liability, debt, or claim, * * * * made in writing.” 
It is clear there was not. 

It is contended by plaintiff in error that, as the item for 
paint is the only one upon the bill bearing date within 
the four years next preceding the commencement of the 
action, the whole of the remainder of the account is barred, 
and no recovery should have been had thereon; while upon 
the other hand it is insisted that this item, being within 
the four years, carries with it the whole account, and that 
no part thereof is barred. 

As we view the case, this question is not presented by 
the record. The decision of the district court was in favor 
of the plaintiff below upon the whole account. We are 
unable to see how the judgment can be sustained, unless it 
was based alone upon the testimony of plaintiff in error, 
who testified, in substance, that the purchase was to be a 
cash transaction in the ordinary course of trade, and that 
no credit for any particular time was to be given. By 
adopting this testimony as the sorrect version of the case, 
it is quite probable that the question of the statutory bar, 
as now presented, would arise. But we must conclude 
that the district court based its finding upon the testimony 
as presented by defendants in error. If so, it is quite 
clear that they did not show themselves entitled to the 
judgment rendered. ‘The principal witness for defendants 
in error was W. G. Washburn. He testified unequivo- 
cally that a part of the bill charged in the account was 
furnishéd to plaintiff in error under a special contract to 
deliver lamber on the cars in Beatrice, to be paid for 
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or 
al 
~] 


within thirty days after delivery. The remainder to be 
furnished at the lumber yard in Beatrice, at lumber yard 

prices, to be paid for on the completion of the dwelling- 
~ house of plaintiff in error, in the construction of which it 
was to be used. We here copy the following from his 
cross-examination. 

Q. Was there anything said at the time of this first 
conversation you refer to, in September, as to when the 
money was to be paid or bill was due? 

A. This conversation took place, that when the lumber 
we shipped direct from Chicago, you were to pay for it in- 
side thirty days; that you got of the yard was to be paid 
when you got through building your house. 

Q. Was there any agreement of that, kind between 
you and myself? 

A. Written agreement ? 

Q. Any kind? 

A. A verbal agreement, yes. 

Q. Was that matter talked over, that it was to be paid 
that way ? 

A. Yes. 

Q. Then if I had never finished the honse the bill 
would never have been due, would it ? 

A. That is out of the question, that kind of a question. 

Q. That is what I want to find out. 

A. We did not expect a man to take ninety-nine years 
to build a house. : 

Q. Is it not a fact that without any real specific state- 
ment in the nature of an agreement or contract that there 
was merely an understanding that it was to bea cash deal ? 

A. To be cash as far as lumber shipped from Chicago. 

Q. Was there a different contract made as to the other? 

A. The balance was to be paid when the building was 
finished. 

It is shown thata part of the material sold to plaintiff in 
error for the construction of his house’ was delivered on the 
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carsin Beatrice, and a part delivered from the lumber yard 
of defendant in error, The first item in the account is dated 
September 24, 1879, the last July 24,1880. There is noth- 
ing in the account nor in the testimony showing what part 
was delivered from the railroad and what part from the 
lumber yard. If the material was in fact furnished un- 
der the two contracts, as stated by Mr. Washburn, it is 
apparent that that part which was delivered first (presum- 
ably from the cars) was delivered more than four years 
prior to the commencement of the action, and if the thirty 
days additional time granted did not save it, it would be 
barred, and no recovery could be had. But in such case 
in order to prevent a failure of justice, the court should apply 
the payments to the satisfaction of that part of the account. 
If they more than satisfy it, the residue should be applied to 
the satisfaction of the other account, so far as it would go. , 
If it should then appear that four years did not elapse be- 
tween the maturity of the demand under the contract for 
furnishing material from the lumber yard, and the com- 
mencement of the action, defendant in error would be en- 
titled to judgment for the amount due, with interest, in 
ease it should be shown that the contracts were made as 
testified by Mr. Washburn. 

It follows that the judgment of the district court must 
be reversed, and the cause be remanded for further pro- 
ceedings, which is done. 


REVERSED AND REMANDED. 


THE other judges concur. 


J. 


= 
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E. CoppEy anp W. 8. SumMMERS, APPELLEES, V. 
Inprana Knapp, C. C. Knapp, AND GEORGE O. 
RICHARDSON, APPELLANTS, AND JONATHAN FRANTZ, 
APPELLEE. 


Pleading: REpPLy. A plaintiff, in replying to new metter 
set up in an answer, may allege any ucw matter, not inconsist- 
ent with the petition, constituting a defense tosuch allegations 
contained in the answer, 


ADMISSIONS IN PLEADING. C. and §. purchased certain 
real estate subject to an encumbrance thereon, which they agreed 
to pay. They afterwards tendered the money to the creditor, 
which he refused to accept, and brought their action to redeem, 
alleging and perpetuating their tender. Held, To be an admis- 
sion of the debt, and that the sum so tendered was due. 


Homestead: sTaTuToRY CONSTRUCTION. F., being a married 
man and the head of a family, conveyed certain real estate to a 
purchaser by an assignment of a contract of purchase. The 
land described in the contract was occupied by F. and his fami- 
ly as a homestead. The wife of F. signed the conveyance, and 
with F, acknowledged the same before an officer authorized to 
take acknowledgments of deeds. Held, First, That the instru- 
ment was executed and acknowledged by both husband and 
wife within the requirements of section 4, chapter 36, Compiled 
Statutes 1887. Second, That the provisions of said section are 
intended as and for a protection to the husband or wife not 
executing the conveyance, and not for the benefit of third par- 
ties having no privity of interest with such person. 


Warranty. Evidence examined, and Held, Sufficient proof of 
a waiver of notice of a breach of warranty. 


AppEaL from the district court of Gage county. Tried 


below before APPELGET, J. 


E. O. Kretsinger and Pemberton & Bush, for appellants, 


cited: —Thompson Homesteads, Secs. 8342-4. Magee v. 
Magee, 51 Ill, 501. Lassen v. Vance, 8 Cal., 271. 
Nichols v. Overacker, 16 Kan., 54. Fournier v. Fournier, 


-45 Mich., 417. Jacoby v. Crowe, 30 N. W. R., 441. 
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Smith v. Cremer, 71 Tl., 185. Fitzhugh v. Smith, 62 Tll., 
486. Poole v. Gerrard, 65 Am. Dec., 488. Wells v. 
Lamb, 19 Neb., 356. Edgell v. Hagens, 5 N. W. R., 
138. Wilson v. Christopherson, 53 lowa, 481. Brown v. 
Russell, 105 Ind., 46. , 


J. HE. Cobbey and W. S. Summers, for appellees, cited : 
Aultman Taylor Co. v. Jenkins, 19 Neb., 209. Goodrich 
v. Brown, 62 Towa, 247. Moore v. Reaves, 15 Kan., 150. 
Stinson v. Richardson, 44 Iowa, 373. Amphlett v. Hub- 
bard, 29 Mich., 298. Barnett v. Mendenhall, 42 Iowa, 
296. Dye v. Mann, 10 Mich., 291. Morris v. Ward, 5 
Kan., 239. Bliss Code Pleading, Sec. 396. Sandwich 
Mnfg. Co. v. Trindle, 33 N. W.R., 79. Vaughn v: Black, 
29 N. W. R., 528. 25 Cent. Law Journal, 125. 


Griggs & Rinaker, for appellee, Frantz. 
Reese, Cu. J. 


An amended petition was filed by plaintiff in the district 
court, alleging, in substance, that on the 27th day of April, 
1885, and from that date to the 25th day of January, 
1886, Jonathan Frantz was the legal owner of the south 
half of the north-west quarter of section sixteen, in town- 
ship three north, of range eight east, and that he held the 
same under and by virtue of a contract of sale from the 
state of Nebraska, bearing date the same day; that said 
contract, by its terms, conveyed to him the land in fee 
simple, and contained a covenant that, upon the payment 
of the puvchase price being made according to the terms 
thereof, the state would execute and deliver to him a deed 
or patent therefor; that at said time he also had a lease- 
hold interest to the north half of the north half of the 
south-west quarter of the same section, said lease having 
been issued prior thereto, by the state, the land being a 
part of the common school land of the state; that said 
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land is contiguous and adjoining, and that the eighty acres 
mentioned in the contract of purchase, and the forty acres 
held by the lease, constituted all of the land owned by him; 
that he was a married man and the head of a family, and 
that he and his family lived upon, occupied, and cultivated 
it as their homestead ; that the value thereof was less than 
$2,000; that on the 8th day of May, 1885, the said Frantz, 
at the request and solicitation of defendants, Charles C. 
Knapp and Indiana Knapp, to secure the sum of $350, 
with interest thereon at the rate of ten per cent per 
annum, from the 12th day of March, 1885, until the 12th 
day of March, 1886, the time of the maturity of said 
debt, pretended to assign unto the said Indiana Knapp 
the said contract of purchase; that the pretended assign- 
ment was executed by Jonathan Frantz alone, was in- 
tended as a mortgage to secure the payment of said notes 
and incumbrance upon the homestead, but was not execu- 
ted or acknowledged by the wife of said Jonathan Frantz, 
and was, therefore, void; that on the 8th day of May, 
the defendants, Indiana Knapp and Charles C. Knapp, 
her husband, executed to Jonathan Frantz a bond, in 
which they bound themselves that the said “Indiana 
Knapp would, upon the payment of the said sum of 
$350, with its interest, re-assign said contract to Jonathan 
Frantz; that said pretended assignment of the contracts to 
Knapp by Jonathan Frantz being void, the bond executed 
by the Knapps to Jonathan Frantz, to. re-assign the same, 
was also void, being a part of the same transaction; that 
afterwards, on the 25th day of January, 1886, the said 
Jonathan Frantz and his wife, Catherine Frantz, for a 
valuable consideration paid by plaintiffs, and while resid- 
ing upon and occupying the premises in dispute as a home- 
stead, sold and transferred their right aud title to the Jand, 
and to said contract of lease and bond, to plaintiffs, and 
that plaintiffs became and were the lawful owners and 
holders thereof, with full right to the possession of said 
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contracts, and to the possession of the real estate, and that 
they immediately took possession thereof and continued to 
hold the same; that on the 5th. day of February, and at — 
other times, the plaintiffs, acting for themselves, as well as 
for the defendant, Jonathan Frantz, and for the purpose of 
canceling the pretended claim of the Knapps, tendered to 
to the Knapps $385 in gold, that being the full amount 
claimed by them to be owing to them by Frantz, includ- 
ing principal and interest, upon the said alleged demand 
of $850, the same being a full compliance with the terms 
of the bond executed by the Knapps to Jonathan Frantz ; 
that the Knapps had refused to receive the tender, and re- 
assign to plaintiffs, or to Frantz, the contract and lease 
referred to, and that the said tender had been kept good, 
the money being held for the said Knapps, in case they 
saw proper to accept the same; that afterwards, on the 18th 
day of March, and after the commencement of this action, 
there was filed in the office of the county clerk of Gage 
county, for record, an instrument in writing, purporting 
to be an assignment by defendants Knapps of all their 
interest in the said contract, to George O. Richardson, one 
of the defendants, which purported to have been executed 
on the 12th day of March, 1886, and after the alleged 
tender of the $385, but that said pretended assignment to 
Richardson was not made in good faith; that Richardson 
well knew that the said Knapps had no claim in or to the 
said land, or the said contract, and that the land was the 
homestead of Frantz; that the alleged pretended assign- 
ment was the result of an unlawful and illegal conspiracy 
and confederation between the Knapps and Richardson, 
and was with the intent and purpose of hindering and de- 
laying the plaintiffs in the establishment of their rights, 
and for the purpose of defrauding plaintiffs out of the 
property, and was wholly without consideration, and with 
full knowledge of Richardson of all the rights of plaintiff 
and of the Frantzes to the property in question; that at 
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the time of the assignment by the said Knapps they had 
no interest in the real estate, of which Richardson had full 
knowledge, and that Richardson thereby acquired no 
rights. The prayer is for a specific performance of the 
contract of assignment, as provided in the bond of the 
Knapps, that the assignment from Frantz to the Knapps 
be declared void, that Richardson be decreed to have ac- 
quired no interest in the property, and that the title thereto 
may be confirmed and quieted in the plaintiffs and for. 
general relief. 

To this petition Richardson filed an answer for himself, 
by which he admitted the existence of the contract, lease, 
and the assignment thereof by Frantz to the Knapps, and 
the execution of the bond by the Knapps to Jonathan 
Frantz. It is alleged that,on the 6th of August, 1885, 
Jonathan Frantz and Catherine, his wife, for and in con- 
sideration of $2,000, did sell, assign, and pledge to Richard- 
son, as security for the said sum of $2,000, all their right, 
title, and interest in and tosaid bond executed by the Knapps 
to Jonathan Frantz, and in and to the said land, and that 
Jonathan Frantz did assign and pledge to defendant Rich- 
ardson, for the same purpose,‘the lands referred to in 
plaintiff’s petition; that Frantz and wife abandoned and 
vacated all of said premises, and Richardson, in good faith, 
paid to the state the money and interest due on the con- 
tract and lease since his purchase of the same from Frantz, 
and that the defendant, Richardson, paid to the Knapps 
the sum of $385 in cash for an assignment of their right, 
title, and interest in the contract, and that on the 12th day 
of March, 1886, the Knapps assigned to him all their in- 
terest therein; that the pretended assignment from the 
Frantzes to plaintiffs was made without consideration, and 
was an attempt upon the part of plaintiffs to defraud de- 
fendant out of his just rights; that plaintiffs had no inter- 
est in the land and contracts, and could not have until 
the claim of Richardson for the said sum of money, $2,000, 
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owing to him by Frantz, and of the $385 paid for the as- 
signment from the Knapps, was paid; that the assignment 
to him by the Frantzes was long prior to the pretended 
assignment to plaintiffs, and with both actual and construc- 
tive knowledge on the part of plaiintfis of all the rights of 
Richardson under said assignment. 

The allegations of the petition, not admitted by the an- 
swer, are denied. The prayer of this answer is, that the 
pretended lien or claim of plaintiffs may be declared 
fraudulent and void, or, if valid, that such lien or title be 
declared subsequent and subject to the right, title, and 
interest of defendant, and that plaintiff may be enjoined 
from interfering in any way with the land, or with de- 
fendant’s rights, until defendant has been paid his said 
claim, and the mortgage created by the assignment be 
satisfied. 

The answer of Indiana Knapp and Charles C. Knapp 
was, in substance, an admission of the allegations of the. 
petition, wherein the ownership of the real estate was al- 
leged by plaintiffs, and of the assignment by Jonathan 
Frantz of the contract, and of the tender by plaintiffs, to 
them, of the amount due them from Frantz. It is alleged 
that, subsequent to the assignment of the contract to them 
by defendant, I rantz, and the making of the bond, Frantz 
and .his wife, by an assignment duly executed and ac- 
knowledged, transferred and conveyed their interest in 
the property to Richardson, and thereby divested them- 
selves of all interest in the title to the same, and that, by 
reason of said sale and assignment, they became bound 
to the assignee of Frantz (Richardson) to assign the con- 
tract to him, Richardson, upon his compliance with the 
terms of the bond; that they were so notified by Richard- 
son, Jong before they had any notice or knowledge that 
plaintiffs claimed any interest in the premises, and that on 
the 12th day of March, 1886, Richardson tendered them 
the amount due them, and demanded an assignment, and 
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that in pursuance of such tender and demand, they made 
the assignment to Richardson. They deny any fraud or 
collusion between them and Richardson, and substantially 
deny all the allegations of the petition in that behalf. 
That they refused to make the assignment to plaintiffs for 
the reason that Frantzes had previously assigned their 
bond to Richardson, and for their own protection they made 
the assignment to him in accordance therewith. By an 
amendment to this answer they say that the money ob- 
tained by Jonathan Frantz from them, and for the security 
of which he made the assignment of the contract, was for 
the express purpose of paying the purchase price of the 
land in controversy; and that the money so received was 
used for that purpose by Frantz, and that plaintiffs pur- 
chased the premises subject to such security. 

An answer was also filed by Jonathan Frantz, in which 
all the allegations of the petition were admitted. It was 
alleged that the assignment by him to defendant Richard- 
son of the bond executed by the Knapps, was made only for 
ihe purpose of securing certain notes, given by him to 
said Richardson, ‘which fact was known to the Knapps 
prior to the conveyance made by them to Richardson, and 
that the said Knapps made the transfer to Richardson for 
the sole and only purpose of assisting Richardson in de- 
frauding plaintiffs, who’were the legal and only bona fide 
assignees of the plaintiff of the land in controversy. 

For a third defense, it was alleged that defendant 
Frantz, about the 31st day of July, 1885, purchased from 
Richardson a certain threshing machine and a thirteen- 
horse power, straw-burner, traction engine, trucks, and 
stacker, giving notes of that date for the purchase price 
thereof, amounting to $1,930, due at various times from 
their date to December 1, 1888; that soon after the pur- 
chase of the machinery, for the purpose of securing the 
payment of the notes executed to Richardson, or to the 
Smith Implement Company of Kansas City, Missouri, for 
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which he was the agent, a chattel mortgage upon all the 
machinery purchased, also the written instrument described 
in the answer of Richardson, which, though absolute in its 
terms, was in fact a mortgage to secure the payment of the 
notes; that, at the time of the purchase of the machinery, 
Richardson warranted the same to be well made of good 
materials and would do as good work as similar articles of 
like manufacture, and would thresh all kinds of grain, 
especially flax, in a satisfactory and preper manner, and 
that the purchase was made upon the express warranty, 
on the part of Richardson, that the same would doas good 
work as similar articles, and would perfvrin in a satisfac- 
tory and proper manner. 

Upon motion of all the defendants, this answer, exccpt- 
ing the first paragraph, was stricken out. 

This action of the court is complained of, but as the de- 
cision was in favor of plaintiffs, and a3, in our view, the 
decree must be substantially affirmed, we need not discu<s 
the propriety of the ruling of the district court upon this 
motion. 

Plaintiffs filed a reply to the answer of Richardson, and 
to the amended answer of the Knapps, in which thev 
allege that the consideration, and the transfer to Richard- 
son by them, had entirely failed long prior to the purchase 
of the property by Frantz, and of which failure the Knapps 
had full knowledge at the time of their assignment to 
Richardson; that the instrument was signed only upon 
the condition that, on or about the 31st day of July, 1885, 
Frantz had conditionally purchased of Richardson the 
‘threshing machine referred to, and had executed the notes 
therefor, as well as the mortgage or assignment, upon the 
condition that they were to be returned to Frantz, in case 
the machinery failed to perform as warranted, and for that 
purpose they were left in the hands of Richardson’s agent; 
to be retained, without delivery, until it was ascertained 
that the machinery would comply with the terms of the 
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warranty ; that the machine failed in every respect to per- 
form as warranted; that the consideration of the notes and 
assignment had failed, and that by the terms of the agree~ 
ment they should have been returned to Frantz. 

A motion was made by defendants to strike out all the 
reply, except the general denial contained therein, for the 
reason, “ That it was irrelevant and redundant, and is an 
attempt on the part of plaintiffs to make a case in the reply, 
which they failed to make in their petition.” This motion 
was overruled, to which ruling defendants excepted, and 
the ruling of the district court is now questioned and 
assigned for error. , 

In this ruling we think the court did not err. As we 
have seen, the action of plaintiffs was for the purpose of 
setting aside the assignment from Frantz to the Kuapps, 
or rather to redeem from this assignment, but little if any 
reference being made to the transfer to Richardson by the 
Knapps, except that the same was made for the purpose of 
defrauding plaintiffs and complicating the title to the real 
estate so as to prevent their recovery. To this, defendant 
Richardson answered, ‘setting up not only his claim to the 
real estate by virtue of the assignment from the Knapps, 
but further, that, prior to such assignment, the interest of 
Frantz, not only in the contract, but in the bond executed 
by the Knapps, had been transferred to him for the purpose 
of securing an alleged indebtedness of $2,000. And upon 
this allegation affirmative relief was demanded. While 
it would have been entirely proper, perhaps, for the de- 
fense to this answer to have been made by Frantz, yet, 
by the direction of the court, it was permitted to be made 
by plaintiffs. The allegations of the reply consisted of a 
statement of such facts as, if true, would constitute a defense 
to the demands of Richardson, and it was therefore proper 
for plaintiff to plead them by way of reply. The case was 
tried to the district court, which resulted in a decree for 
plaintiffs, based upon the following findings of fact : 


° 
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“ First, That the south half of the north-west quarter of 
section sixteen, town three north, range eight east, and the | - 
_north half of the north half of the south-west quarter of 
section sixteen, town three north, range eight east, all in 
Gage county, Nebraska, was, from the 12th day of March, 
1885, up to the 25th day of January, 1886, the homestead 
of Jonathan Frantz, who was then a married man and the 
head of a family, and a resident of the state of Nebraska; 
that said. Jonathan Frantz, with his wife, Catherine Frantz, 
and their family, during all of said time resided upon and 
occupied the said land as a home; that said land was all 
the real estate or interest in real estate owned by Jonathan 
Frantz and Catherine Frantz, his wife, or either of them, 
during that time, and that said homestead was of a less 
value than two thousand dollars. 

“¢ Second, That the assignment from Jonathan Frantz to 
Indiana Knapp, of the school land contract No. 6890, 
made on the 8th day of May, 1885, and recorded in mis- | 
cellaneous record ‘G’ of the deed records of Gage county, 
at pages 170-1, was intended by the parties thereto as a 
mortgage, and was and is void and of no effect, and con- 
veyed no title to, interest in, or lien upon the land therein 
described to said Indiana Knapp. . 

“Third, That the bond to re-assign, given by Indiana 
Knapp and Charles C. Knapp to Jonathan Frantz, on the 
8th day of May, 1885,and recorded in miscellaneous record 
‘G’ of the deed records of Gage county, at page 168, 
created no lien, cloud, or incumbrance upon the title to the 
land therein described. 

“ Fourth, That the assignment from Indiana Knapp and 
Charles C. Knapp to George O. Richardson, of the said 
school land contract No. 6890, conveying the south half of 
the north-west quarter of section sixteen, town three north, 
range eight east, made on the 12th day of March, 1886, © 
and recorded in miscellaneous record ‘G’ of the deed 
records of Gage county, at page 436, was and is void and 
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of no effect, and that the same conveyed no title to, interest 
in, or lien upon said land to the said George O. Richardson. 

“ Fifth, That the assignment by Jonathan Frantz and 
Catherine Frantz to George O. Richardson, of the bond to 
re-assign, made by Indiana Knapp and Charles C. Knapp 
to said Jonathan Frantz, on the 6th day of August, 1885, 
and recorded in miscellaneous record ‘G’ of the deed 
records of Gage county, at page 245, was intended by the 
parties thereto as and for a mortgage, and was and is void 
and conveyed no interest in, title to, or lien upon the land 
described therein to said George O. Richardson. | 

“Sicth, That the assignment of the lease to the north 
half of the north half of the south-west quarter of section 
sixteen, in town three north, range eight east, made by 
Jonathan Frantz to George O. Richardson, on the 6th day 
of August, 1885, and which is recorded in miscellaneous 
record ‘G’ of the deed records of Gage county, at page 
244, was intended by the parties thereto as a mortgage, and 
was and is void and conveyed no interest in, title to, or lien 
upon the land described therein to said George O. 
Richardson. 

“Seventh, That the assignment of the school land’ con- 
tract No. 6890 for the south half of the north-west quarter 
of section sixteen, town three north, range eight east, made 
by Jonathan Frantz and Catherine Frantz, on the 25th 
day of January, 1886, to the plaintiffs, Joseph E. Cobbey 
and Williamson S. Summers, was and is a good and valid 
assignment, and conveyed to said plaintiffs all their right, 
title, and interest to the land therein described, free and 
clear of any and all claims of defendants or either of them. 

“ Bighth, That the assignment of the lease for the north 
half of the north half of the south-west quarter of section 
sixteen, town three north, range eight east, made by 
Jonathan Frantz and Catherine Frantz, on the 25th day 
of January, 1886, to the plaintiffs, Joseph E. Cobbey and 
Williamson §. Summers, was and is a good and valid 
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assignment, and conveyed to said plaintiffs all their right, 
title, and interest to the land therein described, free and 
clear of any and all claims of defendants or either of them. 

“ Ninth, That said plaintiffs took said assignments of 
the land in controversy from said Jonathan Frantz and 
Catherine Frantz, under an agreement to pay to said 
Indiana Knapp the sum of $350, with interest at 10 per 
cent per annum from the 12th day of March, 1886, 
borrowed by the said Jonathan Frantz from the said 
Charles C. Knapp. 

“ Tenth, The court further finds generally for the plaint- 
iffs and against the defendants upon all the issues joined 
between the plaintiffs and defendants, Indiana Knapp, 
Charles C. Knapp, and George O. Richardson, and each 
of them.” 

From the decree rendered upon these findings, defendant 
Richardson appeals. 

We have carefully examined all the evidence introduced 
upon the trial, and are fully satisfied with the findings of 
the district court upon the question of the bona fides of the 
purchase by plaintiffs, and as to the homestead character 
of the property at the time of the execution of the transfer 
to the Knapps; but do not believe that, in this case, un- 
der the issues, that transfer can be held to have been void. 

It is insisted by plaintiffs that this is true, under the 
provisions of Sec. 4 of Chap. 36, Compiled Statutes of 
1887, entitled “ Homesteads,” which provides that, “ The 
homestead of a married person cannot be conveyed or en- 
cumbered unless the instrument by which it is conveyed 
or encumbered is executed or acknowledged by both hus- 
band and wife;” while upon the part of defendant it is 
insisted that the assignment or mortgage was made for 
the purchase price of the real estate, and, under the rule 
stated by the authorities cited in his brief, it was not nec- 
essary that the wife should execute the mortgage. 

It appears that, at and prior to the creation of the debt 
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to the Knapps, Frantz was living upon the land in ques- 
tion, under a lease from the state, and that he concluded 
to purchase the land, and for that purpose procured the 
money from the Knapps, who paid it to the representative 
of the state and not to Frantz. But we think that the 
question here presented does not necessarily arise, for the 
reason that plaintiffs recognized the validity of the mort- 
gage to the Knapps in their purchase, and tendered to 
them the $385 necessary to meet the requirements of the 
bond given by the Knapps to Frantz, and this tender is 
pleaded in the petition. 

In Murray v. Cunningham, 10 Neb., 167, the then chief 
justice, MAXWELL, in writing the opinion of the court, 
at page 170, says: “An answer averring tender, and 
that the money is brought into court, operates as an ad- 
mission that the sum. tendered is due the plaintiff,” citing 
Cox v. Brain, 3 Taunt., 95; Huntington v. Am. Bank, 
6 Pick., 840 ; Babcock v. Harris, 37 Iowa, 409; Hunting- 
ton v. Zeigler, 20.5., 10. “It does not bar the debt as a 
payment would, but rather establishes defendant’s liability ; 
but when valid and sufficient in amount, it puts a stop 
to interest and costs. * * * ‘That a tender made in 
an answer of a sum certain as then due, is an admission of 
the defendant that the sum is then due and ready to be 
paid on demand of the plaintiff.” 

The same rule must be applied to plaintiffs in this ac- 
tion. The decision of the district court, that the money 
so tendered should be paid into court for the use of the 
person entitled thereto, was correct, without reference to 
whether the mortgage or assignment executed to the 
Knapps was void or not. 

It is claimed by defendants that the application of the 
’ rule sought to be enforced by plaintiffs, as to their assignment 
from Frantz and wife, will render such assignment void, 
for the reason that the instrument was not “executed and 
acknowledged” by both husband and wife, as required by 


592 SUPREME COURT OF NEBRASKA, 


Cobbey v. Knapp. 


the section above referred to. It is true that the assign- 
ment is made in the first person, and, so far as the body of 
the instrument is concerned, it appears to have been made 
by Jonathan Frantz, but it is signed by his wife and ac- 
knowledged by her before the proper officer, the certificate 
of acknowledgment stating that she appeared with her 
husband, and that they acknowledged the instrument to be 
their voluntary act and deed. This was, without doubt, a 
sufficient execution and acknowledgment. But were this 
not true, we are unable to see how defendants can object 
tosuch an assignment, when both Frantz and his wife are 
entirely satisfied with it, and not only acquiesce in the 
assignment, but by their answer admit its execution and 
signify their willingness to have it enforced. 

While it is true that the homestead cannot be conveyed 
or encumbered unless the instrument is executed and 
acknowledged by both husband and wife, yet we presume 
this section is intended as a protection to the person: not 
signing the instrument, and that a third party could not 
question the validity of a conveyance, when it is signed and 
acknowledged by both, as against the interest of the persons 
making the conveyance. 

The next question presented by the record is as to the 
assignment from Frantz and wife to Richardson. This 
assignment must depend upon the indebtedness of Frantz 
to him. If Frantz was not indebted to Richardson, then 
it is clear that Richardson was entitled to no relief growing 
out of the assignment made to him ‘by them, but that as 
assignee of Knapp he would be entitled to the amount of 
money tendered by plaintiffs and deposited in court, to- 
gether with the payments made to the state for the pur- 
pose of protecting his security. The question asto Frantz’s 
indebtedness to Richardson was generally one of fact. A 
number of witnesses were examined, some of whom testi- 
fied as to the character or quality of the machinery pur- 
chased by Frantz, and upon this part of the case there 
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was sufficient to justify the decree in favor of plaintiffs. 
But it is said that Frantz never complied with the 
terms of the written warranty which he received from 
Richardson, by his agent, Baker, at the time of his pur- 
chase, and that by such failure he waivel any rights 
thereunder. At the time of the purchase of the machin- 
ery, but before its delivery, Frantz signed an order to 
Richardson & Cv., for the threshing machine and en- 
gine, and to which was appended a warranty by Richard- 
son &'Co., as a condition thereof, that if the machinery 
or any of its parts failed to comply with the terms of 
the warranty, within ten days of first use, written no- 
tice should be given Richardson, at St. Joseph, Missouri, and 
to the agent through whom the machinery was purchased, 
and state wherein it failed to fill the warranty, and time, 
opportunity, and friendly assistance given to reach the 
machine and remedy the defects. If it could not be 
made to fill the warranty it should be returned by the 
purchaser to where received, and another furnished on the 
same terms of warranty, or the money and notes to the 
amount represented by the defective machine should be 
returned. That continued possession or use of the 
machine, after the expiration of the ten days, should be con- 
clusive evidence that the warranty was fulfilled. 

It is now insisted that Frantz, never having complied 
with these conditions, cannot now question his indebtedness 
to Richardson. This would be true, perhaps, were it not 
for the testimony of Frantz, his wife, and other witnesses 
to the fact that ample notice was in fact given to the agent 
of Richardson, and that an effort was made by such agent 
and others in the employ of Richardson to make the ma- 
chine comply with the terms of the warranty. This was 
clearly a waiver of the notice on part of Richardson, and 
no further notice was necessary. First National Bank v. 
Erickson, 20 Neb., 580. 

The fifth paragraph of the answer of defendant Rich- 

38 
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ardson is as follows: “That said Frantz and wife did 
abandon, vacate, and leave all of said premises, and this 
defendant did, in good faith, pay to the state of Nebraska 
all money and interest due on said contracts since the pur- 
chase of the same from the said Frantz.” 

In the examination of the witness Kretsinger, the fol- 
lowing occurs : 

Q. State whether the defendant, George O. Richard- 
son, has paid anything else on the school land contract to 
any other person or corporation sinée the assignment to him 
up to now? 

Objected to as incompetent, immaterial, irrelevant, and 
* not proper under the issues of this case. Sustained. 

Counsel offers to prove by this witness that, since the 
assignment of the contract and lease of George O. Richard- 
son, the defendant in this case, that he has paid $64.80 to 
the county treasurer of Gage county on the coutract which 
is assigned to him, for the benefit of the state of Nebraska. 

Objected to as above. Sustained. Defendant excepts. 

It is contended by appellants that in this rulimy the dis- 
trict court erred. : 

It is true, as contended by appellee, that affirmative re- 
lief was sought by defendant, so far as the allegations of 
the answer were concerned, but iu this case plaintiff is the 
moving party. He has applied to a court of equity for 
relief, and seeks the specified performance of the contract 
entered into between Frantz and Knapp, in accordance 
with the terms of the bond. “He who asks equity must 
do equity,” is not only a yenerable maxim, but one which 
courts of equity will enforce. Knapp had a perfect right 
to protect his security by the payment of principal and 
interest as they became due. This right was transferred 
by him to Richardson. The motive prompting Richard- 
son to procure the assignment of Knapp’s interest in the 
contract need not be here inquired into. It was a legiti- 
mate contract, and one which he had the right to make. 
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By the assignment to him, he was subrogated to the rights 
of Knapp. The money paid, if any, inured to the ben- 
efit of Frantz, and through him to plaintiffs, Justice 
would demand that before plaintiffs could require a specific 
performance of the contract, they should, at least, pay such 
sums of money as were expended in good faith for the pur- 
pose of protecting the security, and which inured to their 
. benefit. With this exception the judgment of the district 
court was correct. ‘To that extent it must be modified. 

The decree of the district court is reversed, and the 
cause remanded to that court with instructions to render a 
decree requiring plaintiffs to pay, not only $385, but the 
amount of money actually expended by defendant in the 
payments referred to, if any such payments were made, 
with the legal interest thereon, and that upon such pay- 
ment the prayer of the petition be granted and a decree 
rendered accordingly, 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


J. H. KrersTEaD, PLAINTIFF IN ERROR, V. E. 8. Brown, 
RECEIVER, DEFENDANT IN ERROR. 


Conversion: EViDENCE. The plaintiff’s cause of action was, that 
the defendant and one H. had taken possession of certain horses 
and wagon, the property of one McG., on which plaintiff held a 
chattel mortgage, and sold the same; the defense was a general 
denial. The point of contention being the identity of certain 
horses and wagon sold by defendant and H. with the mortgaged 
property, the evidence on which point was conflicting, the 
plaintiff offered, and the court admitted in evidence, a written 
offer of compromise and settlement made by him to defendant, 
and several letters written by defendant to plaintiff in response 
to such offer of settlement and compromise. Held, Error, and a 
new trial awarded. 
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Error to the district court for Madison county. Tried 
below before CRAWFORD, J. 


Brome, White & Mapes, for plaintiff in error, cited: 
International Railroad v. Ragsdale, 2 8. W. R., 516. 
Home Ins. Co. v. Baltimore, 93 U.S., 527. 1 Greenleaf 
Ey., Sec. 192. Kdward v. Turner, 9 lowa, 443. Bar- 
ker v. Bushnell, 75 Tl., 221. Wharton Ev., Sec. 1090. 


A, N. Childs and W. M. Robertson, for defendant in 
error. 


Coss, J. 


The petition alleges that, on the first day of January, 
1885, the plaintiff was the legal owner and entitled to the 
immediate possession of the following described personal 
property: One black horse about 11 years old, one white 
fore foot, weighing about 1,200 pounds; one gray horse 
about 12 years old, weighing about 1,300 pounds; one 
Whitewater wagon; each of said horses of the value of 
$150, and said wagon of the value of $75, which property 
was, at the time aforesaid, in possession of William Mc- 
Guire, bailee of plaintiff; that on or about said time the 
defendant wrongfully and unlawfully converted the same 
to his own use; that the plaintiff’s demand upon the 
defendant for possession of said property aud the value 
thereof was refused, to the plaintiff’s damage in the sum 
of $400, and interest from January 1, 1885, with prayer 
for judgment. 

The defendant’s answer was a general denial. 

On the trial, the plaintiff offered in evidence a certified 
copy of the chattel mortgage from William McGuire to 
the Northwestern Manufacturing & Car Company of 
Stillwater, Minnesota, and the notes on which the mort- 
gage was given, which, over the objections of the defend- 
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ant, were received in evidence. Also the deposition of 
Frederick L. Eichelberg. Objections were made by de- 
fendant to a portion of said depositions, which were over- 
ruled, and the depositions were received in evidence. 
Also the deposition of E. F. Brown, which was also ad- 
mitied, over the objection of defendant to certain portions 
thereof: 

Herman A Pasawalk was sworn for the plaintiff, ant 
testified that he resided at Norfolk, Nebraska, was by oc- 
cupation a dealer in implements and farm machinery for 
eight years, aud agent for the sale of goods of the North- 
western Manufacturing & Car Company, and was at the 
time of the transactions involved in this case. 

Q. Do you know anything with reference to this — 
transaction, the giving of the mortgage and notes? 

A. Yes, I made the sale. 

Q. Where was the matter closed up, at your office in 
Norfolk? 


A. Yes. 

Q. You made the sale of the harvester? 

A. Thresher, you mean, instead of harvester. 

Q. Thresher and power? 

A. Yes. 

Q. Did you see the property covered by the chattel 
mortgage? 


A. Yes, part of it. I didn’t see the plow and harrows. 

Q. You saw the horses, did you? 

A. Yes. 

Q. You are acquainted with the value of horses in 
the market around there, are you? 

A. Yes, I was at that time. 

Q. State the market value of the black horse. 

A. At the time I took the mortgage I valued the horses 
at $300. 

Defendant moved to strike the answer from the record 
as, not being responsive, Overruled and excepted. 
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' Q. What were they reasonably worth at that time? 

A. What they conld have been sold at? 

Q. Yes, what would have been the reasonable market 
value? 

A. Spot cash? 

Q. Yes, what were they worth? 

A. Well, they could have been sold at that ‘time for 
$300. I know that he hooked on to the separator and 
hauled it over to the yellow banks with one team, and they 
generally put on four horses when they haul one over 
there. It takes a very good team to haul a separator over 
the yellow banks. 

Q. Did you see the Whitewater wagon? 

A. Yes. 

Q. What was the serviceable value of that? 

A. I should think it would be worth $40; the wagon, 
in my judgment, probably was four or five years old at 
that time. It was in a pretty fair shape, though, the 
wagon was. 

Q. Do you know what has become of McGuire? Do 
you know where he is? 

A. No, I don’t know. 

Q. Do you know what other horses, if any, McGuire 
had at his place ? 

A. That is all the horses he had at that time, but I 
think he had another black pony afterwards, that was 
bonght at Pierce, and when he went to Battle Creek it was 
not paid for and they went and got it again. 

The substance of the deposition of Fred. L. Eichelberg 
is as follows: 

Q. Are you the general sales agent of the plaintiff? 

A. Yes. 

Q. How long have you been acting in that capacity ? 

A. About two and one-half months, but was engaged 
in the collection department of the plaintiff for about one , 
year immediately preceding the making of the deposition 
now here. 
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Q. Do you know anything of the making and _execu- 
tion of a certain chattel mortgage by one Wm. McGuire to 
the N. W. Mfg. & Car Co., of Stillwater, Minn. 

A. I know of such a mortgage being placed on file. 

Q. State, if you know, whether or not the mortgage 
was made to secure a valid, bona fide debt due the company 
from McGuire. 

A. It was. 

Q, State all you know, fully, as to the = of the 
chattel mortgage, and the consideration therefor. 

A. It was given to secure payment for a Minn. Chief 
separator and power. The property mortgaged was the 
said separator and power, two horses, one wagon, one set 
harness, one sulky plow, and one Marsh harvester, as I 
‘remember. 

Q. State whether or not the property described in the 
plaintiff’s petition is the same property as mentioned in the 
chattel mortgage executed by McGuire. 

A. Yes, itis. I have examined this carefully. 

Q. Where is the property now? 

A. Separator and power, the last I knew of them were 
in the country north-east of Burnett; the balance of the 
-property was sold by J. H. Kierstead. One Hoover took 
-the horses, wagon, and harness to Valentine; do not know 
where the balance of the property is. 

Q. Who took the property from McGuire’s possession? 

A. One Mr. Hoover levied an attachment on all the 
property except the separator and power, and advertised 
sale of same to take place at Battle Creek, Nebraska, 
-where the property was taken; then J. H. Kierstead 
stopped the sale by virtue of a chattel mortgage that he 
held on that property, and moved the same to Burnett, 
‘Nebraska, where it was advertised and sold April 4, 1885. 

Q. Do you know the defendant, J, H. Kierstead? 

A. Yes | 

Q, Did you ever have a conversation with bim with 
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reference to the property described in, the plaintiff’s 
petition ? 

A. Yes. 

Q. When and where did this conversation, or conver- 
sations, if more than one, occur? 

A. In his store at Burnett, Nebraska, in May, 1885. 
I remember three or four such conversations. 

Q:. What did he say, if anything, to you about his 
having taken the property mentioned in the petition from 
McGuire’s possessiun? 

A. He told me that Hoover took out an attachment 
and levied on McGuire’s property, and had the same 
taken to Battle Creek, Nebraska, leaving it in charge of 
the livery man or constable, do not remember exactly 
which. He advertised the sale to be at Battle Creek; 
that on the day of sale, as they were about to sell’ the 
preperty, J. H. Kierstead stopped the sale, with a, consta- 
ble or sheriff, by virtue of a mortgage he held. thereon, 
and took the property and removed it to. Burnett, where 
he advertised sale to take place April 4, 1885, at 1 p.m, 
and sold the property there in order. to help us, Kierstead 
and Hoover, out. Mr. Hvuover took the horses and wagon 
and harness and went with them out west of Valentine, 
where he was surveying, expecting to sell them at a much 
better price so as to help Hoover and Kierstead out on 
their claim. This, as near as I can remember, is what J. 
H. Kierstead told me in the conversation had with him in 
his store at Burnett during the month of May, 1885. 

On the trial, before this deposition was read, defendant 
moved to strike out all that portion of the answer to,in- 
terrogatory 12 which refers to a combination between 
Hoover and Kierstead to take the horses to Valentine and 
sel] them to help the parties out. Motion overruled, with 
exceptions, 

Q. What did you say to him, and he to you, with 
reference to the property ? 
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A. In behalf of the plaintiff I demanded of Kierstead 
either the property or a settlement of our claim, as per my 
preposition dated May 238, 1885; Kierstead refused to do 
anything at that time, but said he would write to Hoover 
and they would do what was right. 

Q. Has the defendant, neglected and refused to return 
said property ? 

A. Yes, he has, 

Q. Do you know the value of the property taken by 
the defendant, as described in the plaintiff’s petition ? 

A. Yes, I have some idea of the valuation. 

Q. What is the fair market value of said property, 
stating the value of each article separately ? 

On the trial the defendant objected to the jaterropalory, 
for the reason there is no sufficient foundation laid, and 
that the same is incompetent, irrelevant, and immaterial. 

Objection overruled, with exception. 

A. I consider the cash value of the property as follows: 
Horses. (2), each $100; wagon, $40; harness, $15; har- 
vester, $25; sulky plow, $10. 

Q. When did you first learn of the removal of this 
-property from Pierce ‘county, and the taking of the same 
by Kierstead ? 

A. In May, 1885. 

Q. Did you in any manner or at.any time consent to 
its removal or to its being mortgaged to or taken by the 
defendant ? 

A. Idid not. 

Q. After discovering that the property covered by the 
chattel mortgage of the N. W. Mfg. & Car Co. had been 
removed from Pierce county, did you make a personal 
investigation with reference to its removal? 

A. Yes, I did. 

Q. What did you learn in reference to it?. State fully 
il you know about it? 

A, After investigating I learned that one Hoover 


602 SUPREME COURT OF NEBRASKA, 
Kierstead v. Brown. 


levied an attachment on the property, and advertised sale 
of same to take place at Battle Creek, Neb. Then J. H. 
Kierstead stopped the sale, so he told me, by a chattel 
mortgage that he held on the property, and moved the 
same to Burnett, Neb., where it was advertised and sold, 
April 4, 1885, at 1 p.m., as shown by his advertisement in 
the county paper. 

The plaintiff also offered his own testimony as follows: 

Q. Are you the plaintiff in this action ? 

A. Yes, I am, as receiver of the Northwestern Manu- 
facturing and Car Company. 

Q. When and by whom were you appointed receiver 
at Stillwater, Minn. ? 

On the trial the defendant objected to this question as 
being incompetent, irrelevant, immaterial], aud not the best 

evidence. Objection overruled. 

A. On May 10, 1884, in proceedings then pending in 
the district court of Washington county, Minn., I was, by 
an order of said court, duly appointed receiver of said N. 
W. Mfg. and Car Co. 

Q. Did you accept such appointment and qualify as 
receiver by filing a bond? 

On the trial this interrogatory was objected to as to that 
last above. Overruled, with exceptions as above. 

A. Yes, I did; I at once, on said May 10, 1884, took 
possession of the property of said N. W. Mfg. and Car Co., 
and subsequently, on May 12, 1884, filed a bond in 
$50,000, which bond, with the sureties, was duly approved 
by the district court of Washington county, Minn. 

Q. Did you then enter upon the discharge of the duties 
of said receivership, and take possession of the business and 
effects of said N. W. Mfg. and Car Co.? 

A. I did. 

Q. Have you been since said date, and are you now, 
acting as such receiver ? 

A, Yes, sir; I am, 
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Q. Do you know anything about a chattel mortgage 
that was given to the N. W. Mfg. and Car Cc. by Wm. 
McGuire, on July 30, 1883 ? 

A. Ido. 

Q. What was the consideration of the giving of that 
mortgage by said McGuire? 

A. On July 30, 1883, the N. W. Mfg. and Car Co. 
sold and delivered to Wm. McGuire a separator and Wood- 
bury power, and said McGuire, on said day, executed and 
delivered to the said N. W. Mfg. and Cur Co., for said 
machinery, one note for $210, due January 1, 1886; one 
note for $220, due January 1, 1885; one note for $235, 
‘due January 1, 1884; and he secured said notes by giving 
a chattel mortgage on the said machinery, and also on 


‘1 black horse, 9 years old, 1 white forefoot, weighing 1,200 | 


pounds; 1 gray horse, 10 years old, weighing 1,300 pounds; 
1 set double harness, 1 Whitewater wagon, 1 Marsh har- 
vester, 1 Gilpin sulky plow. This mortgage was given to 
secure a valid and bona fide debt then and there due said 
N. W. Mfg. .and Car Co. from the said McGuire. 

Q. What became of the property covered by this mort- 
gage ? 

-A. The horses were removed from Pierce county, with- 
out my knowledge and consent, some time last year. 

Q. State all you know about the defendant taking the 

-chattel property described in the complaint? 

A. About May 25, 1885, I learned the defendant had 
taken a second mortgage on the property described in the 
complaint, and that the same had been sold under his 
mortgage and removed from Piercecounty. That was the 

‘first time I knew about it. I had no knowledge of the 
existence of that mortgage until after the horses had been 
sold and taken away. I did not consent in any manner to 
the removal of the property out of Pierce county, or to the 
taking of the mortgage thereon by the defendant, J. H. 
Kierstead, 


é 
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Q. What steps, if any, did you take for the recovery 
of: your property ? 

A. My agent, Mr. Bichelbeig, at once called upon Mr. 
Kierstead and requested the return of the property, or its 
value, and submitted certain propositions to him for the 
settlement of the matter. Later on, the same year, J. E. 
Smith, one of my agents, caJled on Mr. Kierstead to effect 
a settlement with him, but did not succeed, I afterwards 
placed the matter for settlement in the hands of my attor- 
ney, Mr. M. A. Rainbolt, with instructions to take the 
necessary steps to recover the value of the. property sold. 

On the trial the defendant objected to what witness said 
Mr. Eichelberg said and did, 2.¢., the above interrogatory 
and the answer thereto, aud moved to strike the same from 
the record, as being incompetent, irrelevant, immaterial, 
and hearsay, which motion and objection were overruled, 
with exceptions. 

Q. Have you had any correspondence with. defendant 
with reference to the taking. of such property ? 

A. Yes, I have; but the letters from him I sent to Mr. 
Eichelberg, my agent in Nebraska, and he has not returned 
them. 

Q. What part of the mortgage debt, if any, has been 
paid ? 

A. The note for $236, due January 1, 1884, has been 
paid in fall, and on the note for $220, due January 1, 
1885, there has been paid only $3.20. Nothing has been 
paid. on the note for $210, due January 1, 1886. 

Q. For what purpose were these notes taken? 

A. The notes were taken by the said N. W. Mfg. and 
Car Co. in the usual course of business, in good faith, and 
not with any intent to hinder, delay, or defraud purchasers, 
and were taken for the property described in one of my 
previous, answers. 

The plaintiff having rested his case, the defendant, on 
his own behalf, testified that he was not acquainted with 
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the plaintiff, Mr. Brown; had seen M. F. Eichelberg three 
or four times, all on the same day; does not think he ever 
sold the property described in the plaintifi’s mortgage; 
that he has heard the testimony as read from the deposi- 
tion of Mr. Eichelberg; that he never admitted to Hichel- 
berg that he‘had sold any of the property covered by the 
mortgage; that the sale that Mr. Eichelberg alluded to as 
sold by witness was a sale made under foreclosure of mort- 
gage by McGuire to witness; that the black horse men- 
tioned in that mortgage, and sold by witness, did not have 
one white hind foot. Witness cannot say positively as to 
the age of the black horse sold by him; should think he 
was 12 or 14, perhaps 15, years old, pretty well along in 
"years, and pretty well stiffened up; think he would weigh 
1,000 pounds. Witriess is somewhat acquainted with the 
value of horses at that time and place; thinks said horse 
was worth from $50 to $60. He also sold a gray horse, 
thinks ‘about the same age, pretty well along in years; 
thinks the horse worth $75 or $80, perhaps. He also ‘sold 
an old wagon that had no name on it to distinguish the 
maker; the wagon had been used a long time, from its 
appearance. 

On cross-examination the defendant testified : 

Q. You have had considerable correspondence with 
the agerits of this company, have you not, with reference 
to this. property, and the sale of it? 

A. Some, yes. 

[Here counsel handed a letter to the witness.] 


Q. Did you ‘write that letter to S. F. Brown? 
A. I think I did; yes. 

Q. And this one marked 2? 

‘A. Idid 

Q. And this one marked 3? 

A. I did. . 

Q. And this one marked 4? 

A. Yes. 
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Q. At this time Mr. Brown was claiming that you had 
sold these horses and the wagon, and was claiming a set- 
tlement from you, or the pay for them, or the return of 
them? : 

A. I never had any conversation or talk with him. 

Q. Iask you if these letters were not in response to 
him, elaiming that you had sold these horses and the 
wagon, and it was in reference to that claim that these 
letters were written? 

A. They were written in response to a proposition that 
Mr. Eichelberg made me. 

Q. The agent of the company? 

A. Yes. 

Q. Mr. Eichelberg was claiming, or had claimed, that 
you had sold these horses, and that you had also sold the 
wagon? 

A. Yes; that is correct. 

Q. Do you find any claim in any of these letters where 
you claimed that yon didn’t do that—deny that you sold 
the property ? 

The defendant’s objection to the above question was sus- 
tained by the court. 

Q. You don’t find anything in there? 

A. Where? 

Q. Iasked you if you ever claimed in any of these 
letters that you did not sel] the property that they claimed 
you sold? 

A. I think not. 

Q. This is the first time that you disclaimed that fact? 

A. No, sir. I would state though— 

Q. I don’t want you to state anything aly what you 
are asked ? 

All right, sir. 

Please identify that letter that is marked 5? 

That is mine. 

Did you ever see this paper, or a copy of it? 
e 


OPopP 
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[Here counsel hands a paper to the witness. | 

A. I think I had a copy of it. 

Q. You had a copy of it? 

A. I think so, something similar to that; I don’t know 
whether it is the same, or not. 

[Here the last above-mentioned paper is identified as 
No. 6.] 

Robert Ward and William Ward were “respectively 
sworn and examined as witnesses for the defendant. They 
testify that they are each acquainted with the property sold 
by the defendant on his mortgage from McGuire, and each 
substantially corroborates the evidence given by defendant 
as to the description and value of the horses and wagon. 

The defendant being recalled and re-examined on his 
own behalf, stated that he did not deny in the letter writ- 
ten to plaintiff’s agent that he sold the property on which 
plaintiff held the mortgage, for the reason that, in his con- 
versation with Mr. Hichelberg, prior to the writing of any 
letter, he denied it then. “I did that the first time 
that I saw him, ze, I denied selling the property that 
they claimed to have been covered by the mortgage.” 

The defendant having rested, the witness H. A. Pasa- 
walk was recalled, and testified that he was acquainted with 
McGuire; that at the time plaintiff’s mortgage was given 
he lived in Pierce county, on a timber claim near Burnett; 
“that at the time of giving the mortgage the property was 
on the claim; after he bought the property I never saw it . 
any: more; really I saw the property right there in Nor- 
folk; he had it there.” Witness lieard the witnesses here 
describe the black horse that they say was sold by defend- 
ant, and, as near as he could see, it tallied with the same 
team that was mortgaged, only the horses were run down 
so that they were not worth so much. 

Counsel for plaintiff here offered the proposition in 
evidence which has heretofore been identified and marked 
‘6c O.” 2 
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[Defendant objected as being incompetent and imma- 
terial and not proper rebuttal.] Objection overruled with 
exception. Whereupon the above offered document was 
admitted by the court. 

Counsel for the plaintiff then offered in evidence the 
several letters marked 2, 3, 4, and 7, heretofore identified. 
Defendant objects as being incompetent, irrelevant, and 
improper rebuttal evidence. Objection overruled and ex- 
ception taken. Whereupon the above offered letters were 
admitted in evidence. Hereupon counsel for plaintiff 
offered in evidence a letter marked 5, which has been 
heretofore identified. The defendant objected to the ad- 
mission of said letter in evidence, on the ground that the 
same is incompetent, irrelevant, immaterial, and improper 
rebuttal evidence, which letter was admitted in evidence, 
marked exhibit 5. 

There was a verdict for the plaintiff in the sum of 
$132.10. The defendant’s motion for a new trial having 
been overruled, judgment thereon was entered for the 
plaintiff. The defendant brings the cause to this court 
on error. 

There are numerous errors assigned, but our examina- 
tion will be confined to the fourth, fifth, and sixth, which 
are directed to the admission in evidence, by the court, of 
the proposition made by the plaintiff’s agent to the de- ~ 
fendant, attached to the record aud marked exhibit 6, and 
the several letters written by the defendant to the ‘said 
agent, and another agent of the plaintiff, also attached -to 
the record, and marked respectively 2, 8, 4, 5, and 7. 

The proposition marked 6 is as follows: 


“ NorFoik, Nres., May 28, 1885. 
“Mr. J. H. Kierstead, Burnett, Neb.: - 

«“ Dear Str—Below ‘find the proposition I wish to offer 
and release you from all responsibility in the William 
McGuire mortgage property sale, if accepted on either ‘of 
these below: 
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“1, JT will take $225 for our claim in the mortgage 
property sold, and release you. 

“2, IT willtake $485 for the entire McGuire claim, 
and turn over to you the separator and power notes and 
mortgage, and release you from the property sold by you, 
subject to our mortgage. 

“3. I will take $175 for the property sold, provided, 
you will pay all expenses, and time spent in looking up this 
matter, and also for the use of the property and horses. 

“4. T will get the property and dispose of it, but shall 
expect you to pay for whatever expense I have been to, 
and for the use of the property, which we would expect in 
either of the above. Examine the above and advise me by 
Wednesday, at Liucoln, what you propose to do. 

“FF, L. EICHELBERG, Collector.” 


To this proposition and other letters written by agents 
of the plaintiff to defendant, but which were not offered in 
evidence, the following letters were written by the de- 
fendant: 


“No. 2. Burnett, Nes., June 14, 1885. 
“#F, L. Hichelberg: 

“ DeaR Sir—Yours of the 13th at hand. I have writ- 
ten you three letters In my last I stated that I thought 
your propositions were not fair to me, as you want me to 
pay a large proportion of your claim. To do so, I would 
be obliged to pay it out of my own pocket, which I think 
is not right. I have not heard from Hoover yet; I think 
the matter could be satisfactorily adjusted if fairly entered 


into. Respectfully, 
“J. H. Ktersteap.” 


“No. 3. Burnett, Nes., May 24, 1885. 
“Fred. L. Eichelberg, Lincoln, Neb.: 

“ Dear Str—Youts from Norfolk, with proposition for 
settlement, at hand last Monday, and I answer by your 
request. | [ wrote you last Monday, as per agreement. I 


39 


610 SUPREME COURT OF NEBRASKA, 


Kierstead vy. Brown. 


also wrote Mr. Hoover on the same day. He is the gentle- 
man that was interested in the property at issue. Your 
demands seem rather heavy on me. If I get anything out 
of the property for my claim, it will be not to excved $130, 
with costs on horses account, about $30, leaving me about 
$100, which I think is pretty light money for my account 
there; if I have to pay you this money back, with an addi- 
tional $125, it comes pretty heavy on me onan honest deal; 
I have written Hoover a statement of the facts as lain down 
by you to me, asking him what he proposes to do. Will 
get a letter from him this week; will then write yon again. 
Hoping this will prove satisfactory, and that the business 
may be amicably adjusted, I am, yours respectfully, 
“J. H. Krersreap.” 


“No, 4. Buryett, Nes., June 1, 1885. 
“kL, Hichelberg: 

“DEAR Str—I did not hear from Mr. Hoover directly 
in regard to our mortgage business last week, but un- 
doubtedly will within a day or two, when I will write 
immediately. If I do not hear, will write you any way, 
and see if we cannot fix the matter up, ourselves, agree- 
ably. You will hear from me again in a day or two. 


Respectfully yours, “J. HK . 
. H. Kiersreap. 


“No. 7, Burnett, Nes., June 25, 1885. 
“FL. Hichelberg: 

“ Dear Sir— Yours of the 22d at hand by yesterday’s, 
Wednesday’s, mail with request to answer by Wednesday. 
T cannot do that, but will come as near it as I can. I have 
been talking, since I wrote, to one Lewis, here, in regard 
to buying machine, one, I think, you talked with, and he. 
told me he would pay you what you asked for the machine. 
So much for your benefit. As regards the proposition 
made me by you, I answered sometime since that I did not: 
think it was in justice to me, and I could not accept either 
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of them. What I can do that would be fair and right I 
am willing to do. More than that, I think, is not right 
to ask. Hoping the matter may be amicably adjusted, I 


am, respectfully yours, eae Pi 
- 1. ATERSTEAD. 


“No. 5. Burnett, Nez., Sept. 7, 1885. 
“BB. Smith, Norfolk, Neb. : 

“DEAR StR—I am quite unwell this morning and will 
not be able to get to Norfolk. I will say, however, that I 
will be down and see Mr. Rainbolt soon. My judgment 
tells me that I ought not to pay the money you demand in 
settlement of that McGuire claim. I shall have to let you 
take what steps you think right, until I can look into the 
matter, which I will do as soon as possible. If you think 
it advisable to begin suit, do so. Shall not feel hard to- 
wards you for doing it. Respectfully, 

3 “J. H. Krersreap.” 


-'These papers were introduced by the plaintiff, and re- 
ceived in evidence over the objections of the defendant. 
The controversy was mainly upon the identity of the © 
' property sold by the defendant and one Hoover with the 
property covered by the mortgage of the plaintiff. The 
theory upon which these letters were admitted in evidence 
seems to have been that, as the defendant nowliere in the 
course of this controversy denied that the property sold by 
him and Hoover was the same as that claimed by the 
plaintiff under the mortgage to the Manufacturing and 
Car Company, it was constructively an admission that it 
was the same property. ‘There are three facts, and three’ 
only, proved by the said correspondence: 1, That the 
plaintiff submitted to the defendant four alternative offers 
of compromise; 2, That the defendant entertained said 
offers; and 3, That he finally declined to accept either of 
them. The letters of the defendant nowhere contain an 
implied admission of liability. If they did, the letters 
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having been written in response to the plaintiff’s proposi- 
tion for a compromise of a disputed claim about to be put in 
litigation, such letters were not admissible in evidence to 
prove such admission. Such is the doctrine of the text- 
books and cases cited by counsel for the plaintiff in error. 
- Wharton, in his Law of Evidence, Vol. 2, Sec. 1090, 
says: “An implied admission of liability made as part of 
the negotiations for a compromise, expressly for the purpose 
of peace (whether or no such admission be made under the 
technical provision ‘ without prejudice’), will not be received 
in evidence against the party by whon: it is made, when 
its object was merely to suggest a scheme of settlement. 
The policy of the law favors amicable settlements of litiga- 
tion, and therefore protects negotiations bona fide made for 
the purpose of effecting such settlements. Aside from the 
reason just mentioned, it may be well argued that where 
the communication is made because the party is ready to 
offer a sacrifice for the sake of peace, this cannot be re- 
garded as the admission of a right in the other side.” 
To this law the author cites thirty-eight English and 
American cases, all of which seem to sustain it. 

7 But the precise question here is, whether the silence of 
a party, where a proposition for settlement and compro- 
mise has been made to him by his opponent, can be con- 
strued into an admission of some fact deemed necessary to 
maintain his opponent’s case. While I am unable to find 
an authority to this proposition, I think that it cannot, 
Indeed, I doubt that the action of any court has theretofore 
called for a discussion of this question. 

But further, it does not appear that the proposition 
made by the plaintiff presents any fact, the admission of 
which would tend to establish the plaintiff’s cause of 
action. : 

“~ The evidence in the case, aside from the proposition and 
letters, is quite conflicting. A verdict rendered upon it 
alone, for either party, without the intervention of error 
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in the proceedings, would probably stand. It is therefore 
probable that the result turned upon the evidence, or sup- 
posed evidence, of these letters. 

The said letters having been erroneously admitted in 
evidence, and such error being prejudicial to the plaintiff 
in error, there must be a new trial. The judgment of the 
district court is therefore reversed, and the cause remanded 
for further proceedings in accordance with law. 


REVERSED AND REMANDED. 


The other judges concur. 


Henry T. CLARKE, PLAINTIFF IN ERROR, V. THE 
Cuicaco, Kansas, AND NEBRASKA RAILROAD 
CoMPANY, DEFENDANT IN ERROR. 


1. Railroads: RIGHT OF WAY: PETITION TO CONDEMN. Where 
a railway company, in its petition to condemn real estate for 
right of way, sets forth the necessary facts to show that it is a 
corporation ‘duly organized under the laws of this state, and 
there is no denial of that fact, the petition will be prima facie 
sufficient to authorize the company to condemn real estate with- 
out proof of its incorporation. 


2. Verdict. Where the principal ground of error is, that the ver- 
dict is much less than it should have been from the evidence 
before the jury; and it appears that the jury based their verdict 
upon the testimony of the witnesses whose estimates were the 
lowest, instead of those whose estimates were the highest, the 
verdict ordinarily will not be set aside. 


Error to the district court for Thayer county. Tried 
below before Morris, J. 


Pound & Burr and C. L. Richards, for plaintiff in er- 
ror, cited: Armstrong v. Freeman, 9 Neb., 11. Evans », 
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DeRoe, 15 Id., 681. Newman v. Mueller, 16 Id., 528. 
Bond v. Dolby, 17 Id., +91. 


Manford Savage, for defendant in error, cited: Mich. 
Air Line R. R. v, Barnes, 6 N. W. R., 651. 2. BR. v. 
Birkett, 62 Ill., 882. Fitzgerald v. Fitzgerald, 16 Neb., 
413. Green v. Chicago, 97 Il., 370. 


MaxweELt, J. 


The defendant located its line of railway across three 
quarter sections of the plaintiff’s and, and regular pro- 
ceedings were instituted to condemn such right of way, and 
an award made by the commissioners and filed with the 
county judge. An appeal was then taken to the district 
court, and on the trial the following verdicts were ren- 
dered : 

“We, the jury in this case, being duly impaneled and 
sworn, do find and say that the plaintiff recover of the 
defendant, and assess his damages on the north-east quar- 
ter of section 8, town 2, range 1 west of 6 P. M., at the 
sum of $145.79, for the actual amount of Jand taken, and 
the further sum of $115 damages to the remaining part of 
said land; and generally we find for the plaintiff in the 


sum of $260.79. 
“W. H. JENNINGS, 


“« Foreman. 

“We, the jury in this case, being duly impaneled and 
sworn, du find and say that the plaintiff recover of the 
defendant, and assess his damages on the south half of 
section nine (9), town 2, range 1 west of 6 P. M., at the 
sum of $149.52, for the actual amount of land taken, and 
the further sum of $190 damages to the remaining part of 
said land; and generally we find for the plaintiff in the 


sum of $339.52. 
“W. H. JENNINGS, 


“ Foreman, 
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“We, the jury in this case, being duly impaneled and 
sworn, do find and say that the plaintiff recover of the 
defendant, and assess his damages on the north-west quar- 
ter of section 15, town two, range one west, at the sum of 
$199.36, for the actual amount of said land taken, and the 
further sum of $291,42, dollars damages to the remaining 
part of said land; and generally we find for the plaintiff 


in the sum of $490 78, dollars. 
“W. H. JENNINGS, 


“ Foreman.” 


A motion for a new trial having been filed and over- 
roled, and judgment entered on the verdicts, the plaintiff 
prosecutes error to this court. 

The first error assigned is, that there is an entire want 
of testimony to show that the defendant is a corporation 
organized under the laws of this state. 

In the petition filed with the county judge for the con- 
demnation of the right of way in controversy, it is alleged 
that said defendant “is a corporation duly incorporated 
and organized under and by virtue of the Jaws of the state 
of Nebraska, and under and by virtue of its charter and 
incorporation as aforesaid is authorized by the laws of the 
state of Nebraska to construct, operate, and maintain a 
line of railroad into and through said county of Thayer.” 
Then follows a statement of the necessary facts to 
authorize the county judge to appoint commissioners 
to condemn said right of way. None of these facts 
were denied, either before the county judge or in 
the district court. It is therefore unnecessary for the 
corporation to introduce testimony to prove that it was 
duly incorporated under the laws of this state. Ina num- 
ber of cases this court has held that, where other matters 
are involved than the amount of damage sustained, such 
matters must be pleaded. FA. V. R. RB. v. Hayes, 13 
Neb., 489. Gerrard v. O.,N. & B. H. BR, B. Co, 14 
Neb., 270, Therefore, where no issue is iaken upon any 
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matter aside from the question of damages, by pleading 
facts, and the petition shows on its face the right of the 
corporation to condemn, the simple question presented is, 
the amount of damages to be awarded. The arse assign- 
ment, therefore, is not well taken. 

The second ground of error is, that the verdicts are less 
than the testimony would warrant. It must be confessed 
that the amounts awarded are much less than the jury 
would have been justified from the evidence in returning. 
But there was ample testimony before the jury to justify 
these verdicts, and the fact that they have adopted the 
lowest instead of the highest estimate will not ordinarily 
justify an appellate court in setting the verdicts aside. The 
question of the value of rea] estate, or damages sustained 
by a land-owner from a right of way condemned across 
his land, is peculiarly of a local nature, proper to be de- 
termined by a jury of the county where the land is situ- 
ated, the verdict being based upon the testimony of wit- 
nesses acquainted with the land and its value, and capable 
of making a fair estimate of the damages sustained. Such 
a jury thus advised certainly possess means of knowledge 
not presented to this court, and their verdict, based upon 
the testimony, generally will be sustained. There is no 
error in the record, therefore, and the judgment is affirmed. 


JUDGMENT SFFIRMED. 


Tue other judges concur. 
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SaMUEL H. SEDG@WICK ET AL., PLAINTIFFS IN ERROR, V. 
Soputa C, BLiss, DEFENDANT IN ERROR. 


1. Attorney and Client: FEES. Where an attorney enters into 
a contract witha client to prosecute an action to final judgment 
for a stipulated sum, and such attorney employs a second one to 
assist him in the case, the client will not be liable for fees for 
such second attorney, unless he, in some manner, requests his 

“employment or retention in the case. 


FEES OF ATTORNEY EMPLOYED TO AssIST. Where an 
attorney residing in a particular county brought an action in 
the district court of another county, and after the filing of the 
petition wrote to a firm of attorneys in the county where the 
action was brought, requesting them to file the proper pleadings 
to make up the issues, and informed them that to enable them 
to do so his client would call upon them to state the necessary 
facts, and saying, ‘‘I will see you paid for your trouble,’ and 
the client thereupon called upon said attorneys a number of 
times, and they filed the necessary papers to make up the issues, 
and assisted in the trial of the case, and in procuring a decree 
for the client, rothing being said by her to them about the con- 
tract made by her with the attorney who filed the petition, and 
they had no knowledge of such contract, Held, That the client 
was liable for the fees of the attorneys employed to assist in the 
case. : 


~ 


GUARANTY OF PAYMENT. A promise by a party to 
‘“see you paid for your trouble,’’ is not an absolute promise to 
pay, but a guaranty that payment shall be made. 


Error to the district court for York county. Tried 
below before Norvat, J. 


Sedgwick & Power, pro se, cited: McOrary v. Ruddick, 
33 Iowa, 524. : 


France & Harlan, for defendant in error, cited: Ennis 
v. Hultz, 46 Iowa, 76. 


MAXWELL, J. 


The plaintiffs constitute a firm of practicing attorneys 
at York, in this state, and bring this action against the 
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defendant to recover for services rendered to her in pro- 
curing a divorce from her husband, On the trial of the 
cause in the court below, there was a finding and judgment 
for the defendant, and a motion for a new trial having 
been overruled, judgment was rendered dismissing the 
action. 

That the services set out in the petition were rendered 
to the defendant, is fully established by all the evidence. 
The case was contested, and occupied several evenings in 
the trial, and resulted in a decree of divorce for the de- 
fendant herein. These facts are practically admitted, but 
it is claimed that the services were rendered for one C. W. 
Kyle, an attorney in an adjoining county, and brother-in- 
law of the defendant, who, it is claimed, had undertaken 
to procure a divorce for the defendant for a stipulated sum, 
and who retained the plaintiffs to assist in the case. The 
testimony on this point shows that Mr. Kyle had filed the 
petition in that case, and about the time the answer was to 
be filed he wrote to the plaintiffs requesting them to look 
at the answer, and if impertinent or scandalous matter was 
inserted therein to take the necessary steps to expunge the 
same, or to file a reply, as they deemed best, and that the 
defendant would call upon them and state the necessary 
facts, to advise them as to her rights in the matter. He 
added, “of course I will see you paid for your trouble.” 
The defendant thereupon called upon the plaintiffs a num- 
ber of times, and they filed the necessary pleadings to 
make up the issues in the case, and assisted in the trial, 
and after a decree in favor-of the defendant herein, ren- 
dered some service in perfecting a bill of exceptions of the 
defendant’s husband, who seems to have contemplated an - 
appeal to the supreme court. The Kyle letter was men- 
tioned by both the plaintiffs and the defendant, but she 
did vot inform them that she had entered into a contract 
with Mr, Kyle to procure a divorce fer ler for a stipulated 
sum, nor js there any evidence that the plaintiffs had such 
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knowledge. While that trial was progressing the defend- 
ant’s father, in the presence of the defendant, stated to the 
plaintiffs that he would see that their fees were paid. The 
facts, therefore, as disclosed by the testimony, show that 
the defendant ratified the contract of employment of the 
plaintiffs by Kyle, and retained them as additional counsel 
to assist in making up the issues of the case and assisting 
on the trial. There is no doubt that if an attornev enters 
into a contract with a client to prosecute a certain action 
to final judgment for a stipulated sum, and sucli attorney 
employs another to assist in the case, and the client does 
not, either by word or act, request the employment or re- 
tention of such second attornéy, the client will not be liable 
for the fees. It,is no unusual thing, however, in a com- 
plicated or strongly contested case for a client to require 
additional counsel, and wherever he authorizes such em- 
ployment, either by his words or acts, he will be liable for 
reasonable compensation therefor. ‘The laborer is worthy 
of his hire.” In the case under consideration the promise 
of Mr. Kyle was not direct, but in the nature of a guar- 
anty, clearly implying that the person for whom the ser- 
vices were rendered was primarily liable, and in our view 
she is so liable. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

@ 


REVERSED AND REMANDED, 


' Tue other judges concur. 
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N. B. BereGreN, PLAINTIFF IN ERROR, V. FREMONT, 
ELKHORN AND Missourr VALLEY RatRoaD Com- 
PANY, DEFENDANTS IN ERROR. 


J. Railroads: EMINENT DOMAIN: AWARD: INTEREST. A rail- 
way company condemned certain real estate, and deposited the 
amount of the award with the connty judge, and afterwards 
took an appeal from sach award to the district court. After the 
case had been pending in the district court for more than a year, 
it filed a motion to dismiss the appeal, which motion was sus- 
tained. Held, That the motion to dismiss the appeal is equiva- 
lent to an admission of the correctness of the award, and as the 
company, by the appeal, has deprived the land-owner of the use 
of the mouey, he is entitled to interest on the award. 


APPEAL: PRACTICE. When # railway com- 
pauy appeals from an award of damages for real estate con- 
demned for right of way, and becomes satisfied of the correctness 
of the award, and, therefore, does not desire to prosecute such 
appeal, the proper motiou is to affirm the award, assuch motion, 
if sustained, will carry interest and costs, 


Error to the district court for Saunders county. Tried 
below before MarsHa1, J. 


J. R. Gilkeson, for plaintiff in error, cited: S.C & 
P. R. RB. Co. v. Brown, 13 Neb., 320, R. V. BR. R. Co. 
v. Fink, 18 Id., 82. Shawang v. Love, 15 Id., 142. 


John B. Hawley and Bell & Sornborger, for defendant 
in error, cited: Latham’s Appeal, 9 Wall., 145. Bacon 
v. Lawrence, 26 Ill., 53. Goodenow v. Perry, 12 Towa, 
350. Fall River R. BR. v. Chase, 125 Mass., 483. 


MAXWELL, J. 


In February, 1886, the defendant in error instituted 
proceedings in the county court of Saunders county, to 
condemn certain lots in the city of Wahoo, and in April 
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following an award of damages was made and duly filed in 
the office of said judge. In May following, the railway 
company took an appeal from said award, to the district 
court of that county, and in May, 1887, moved to dismiss 
the appeal, and in June of that year the motion was sus- 
tained and the appeal dismissed. 

The question presented to this court is, the right of the 
railway company to dismiss the appeal. 

Under our statute, as it existed at the time of these 
condemnation proceedings, no bond was required o° the 
party appealing. Comp. Stat., 1885, Ch. 16, Sec. 97. The 
court, therefore, in determining the question must consider 
the rights of the parties. The railway company, upon the 
filing of the award and the depositing of the money, take 
possession of the land condemned. The money is deposited 
with the county judge, for the use of the land-owner. If 
an appeal is taken by the company, upon the assumption 
that the award is too large, and it afterwards considers that 
it is not, and seeks to dismiss its appeal, justice demands 
that it shall pay interest onthe award thus made, as it has 
caused the land-owner to be deprived of the use of said 
money, and it cannot be permitted to dismiss its appeal 
without payment of such interest. The proper motion is 
to affirm the award, and not to dismiss the appeal. This 
would carry costs and also interest on theaward. The court, 
therefore, erred in sustaining the motion to dismiss the 
appeal without requiring the.company to: pay interest on 
the award. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 
Coss, J., concurred. 


Resse, Cu. J., took no part in the decision. 
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ALEXIS CoQUILLARD, PLAINTIFF IN ERROR, Vv. F. A. 
Hovey, C. M. Hovey, anp W. J. TRaAPHAGEN, 
DEFENDANTS IN ERROR. 


1. Pleading: PETITION: ACTION ONCONTRACT. The allegations 
of a petition in an action should consist of “a statement of the 
facts constituting the cause of action,’? but not of the collateral 
evidence by which such facts are to be established ; and where 
an action was brought upon a contract in writing, set out in the 
petition, whereby the payment of all notes taken by defendants 
as the agents of plaintiff was guaranteed, but the contract was 
so written as to render it doubtful whether the guaranty was of 
notes taken prior or subsequent to the execution of the guaranty, 
and where the petition contained the allegation that it was in- 
tended by the parties to the contraet that the guaranty should 
apply to the notes taken subsequent thereto, and also contained 
letters written by defendants to plaintiff tending to show such 
to have been the intention of the parties, it was held that the 
order of the district court striking the lelters out of the peti- 
tion, upon defendant’s motion, was correct. 


2. Contract: consrRucTION. While it is the province of the 
courts to construe contracts, yet where the meaning of a contract 
is obscure and depends upon facts aliunde in connection with 
the written language, the question of construction may be one 
of fact for the jury. First Nat. Bank v. Dana, 79 N. Y., 108. 


3. Guaranty: DEFENSE: VERDIcr. In addition to the matter 
of the construction of a written guaranty of the payment of cer. 
tain promissory notes, in an action thereon, the defendants 
pleaded as a defense the want of diligence on the part of the 
plaiitiff in the collection of the notes described in the petition, 
and by which they were discharged from their undertaking as 
such guarantors. It was held that, although the verdict of the 
jury might not be sustained by the evidence as to the interpre- 
tation of the contract, there was sufficient evidence upon the 
latter branch of the case, under the instructions of the court as 
given, to sustain the verdict. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. 
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George B. France and Ryan Bros., for plaintiff in error, 
cited: 2 Parsons Cont., 15. Starr v. Earle, 43 Ind., 
478. Jones v. Ritter, 32 Tex., 717. Green v. Thornton, 
4 Jones Law, 230. Ware v. Adams, 24 Maine, 177. 
Crist v. Burlinyame, 62 Barb., 351. Davis v. Stone, 131 
Mass., 884. Walrath v. Phompson, 4 Hill, 200. Brady 
v. Cassiday, 104 N. Y., 147. 


Lamb, Ricketts & Wilson and Webster & Stewart, for de- 
fendants in error, cited: Detroit Savings Bank v. Zeigler, 
13 N. W. R., 496. Wier Plow Co. v. Walmsley, 11 N. E. 
R., 282, 


REESE, Cu. J. 


An action was instituted in the district court, in which 
plaintiff in his petition alleges that, on the 28d: day of 
March, 1878, the defendants were partners under the firm 
name of Hovey & Traphagen, in Nebraska, and as such 
firm were engaged in selling agricultural implements, and 
that upon said date defendants executed, in writing, a 
guarantee of payment of all notes and evidences of indebt- 
edness taken pursua it thereto by defendants, as the agents 
of plaintiff. The sales were to be made and the notes 
taken in the course of the agency of defendants, to be then 
given by. plaintiff to defendants, upon the execution of 

_ said: guarantee, and which guarantee was as follows: 


“Know all men by these presents, that we, F. A. & C. 
M. Hovey & W. J. Traphagen, of the city of Lincoln, in 
the state of Nebraska, guarantee to Alexis Coquillard, of 
the city of South Bend, in St. Joseph county, in the state 
of Indiana, payment of any and all notes or other evi- 
dences of debt received and taken by us for wagons sold 
by us for said Coquillard, as his agents for the sale of the 
Coquillard farm and spring wagons. 
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“Witness our hands and seals this 28d day of March, 
1878. 


“Hovey & TRAPHAGEN, 
“Agents for Alexis Coquillard.” 


It was alleged that, upon the faith of. the guarantee of 
the payment of all notes to be taken by defendants in the 
course of their business, as agents of plaintiff in the sale 
of plaintiff’s wagons, the defendants became the agents of 
plaintiff; that previous to the execution of the contract of 
guarantee, and after the execution of the same, defendants 
wrote certain letters to plaintiff, which were set out in the 
petition, and which said letters, together with the contract 
referred to, were relied upon by plaintiff as fixing and de- 
fining the liability of defendants as such guarantors; that 
relying upon the guarantee by defendants of the payment of 
the notes taken by them, and to be thereafter taken, in the 
sale of wagons for him, plaintiff sent wagons to defendants, 
’ which were sold, and, among others, the notes which are 
copied and attached to the petition were taken in payment 
therefor, and were returned by defendants to plaintiff, said 
notes being covered: by the guarantee; that the notes are 
unpaid and worthless, and cannot be collected; that the 
notes provided that if their collection was enforced by law, 
a reasonable amount should be allowed to holder, as attor- 
ney’s fees; that by reason of their non-payment, it has 
become necessary to enforce the collection by law. It is 
alleged that there is due on said notes the amount of prin- 
cipal and interest thereon, less certain payments, together — 
with attorney’s fees, and judgment is demanded for the 
sum of $750, and an attorney’s fee amounting to ten per 
cent of the recovery. 

Defendants appeared and moved to strike out of plaint- 
iff’s petition the copies of letters incorporated therein. 
This motion was sustained, to which the plaintiff excepted, 
and the ruling thereon is now assigned for error. 

In this ruling of the court |there was no error. The 
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letters consisted of a part of the correspondence between 
the parties to the action, both before and after the execution 
of the guarantee. While no doubt competent evidence, and 
admissible as such, for the purpose of showing the circum- 
stances under which the agreement was executed, as well 
as to aid in its construction, yet the petition contained 
sufficient allegations of the purpose and intent of the parties 
in entering into the contract without the letters referred 
to. They were properly introduced and admitted in evi- 
dence, but unnecessarily incumbered the record as a part 
of the pleadings. They were no part of the instrument 
upon which the suit was founded, and could only aid in 
construing it. 

Defendants filed separate answers. The answers of F. 
A. Hovey and C. M. Hovey were substantially the same. 
They consisted of the allegations that a part of the notes re- 
ferred to in the petition of plaintiff were not taken by the 
firm of Hovey and Traphagen, but that they were renewals 
of notes taken by said defendants by plaintiff, by which their 
time of payment was extended, and which was done without 
the knowledge or consent of defendants or any of them, 
and that the original notes matured more than five years 
before the comméncement of this action, and that the claim 
thereon was barred by the statute of limitations; that at the 
time the notes mentioned in plaintiff’s petition became due 
and payable, the makers thereof were solvent and able to 
pay the same, and that collection could have been made by 
the ordinary methods, but that, by reason of the negligence 
and entire want of diligence on the part of plaintiff, they 
were not collected, but were suffered to remain unpaid; 
and since maturity all of the makers have become insolvent; 
that no notice was ever given to defendants that plaintiff 
desired to hold them responsible for said notes, upon the 
guarantee, until a short time before the commencement of 
the action and after the makers had become insolvent. 
The allegations of the petition, excepting such as are modi- 
fied by the answer, are denied. 


40 
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The answer of Traphagen is substantially the same as 
those of the other defendants, with the additional aver- 
ment that, prior to the commencement of the suit,-the firm 
of Hovey and Traphagen had been dissolved, their co- 
partnership ended, and all assets assigned to the Hoveys, 
who assumed and undertook to pay all indebtedness of the 
firm, and therefore the liability of Traphagen, if any ex- 
isted (which was denied), was that of a surety only. 

The trial was to a jury, and resulted in a verdict in favor 
of all the defendants. 

One principal question presented to the trial court, ard 
the only one with which we have to do, is as to the con- 
struction or interpretation of the contract of guarantee 
entered into by the parties, and which is made the basis of 
the action. It was contended by plaintiff that the guaran- 
tee could only be construed to be an undertaking entered 
into by them, guaranteeing all notes taken by them in the 
transaction of the plaintiff’s business, not only before but 
after the execution of the contract. It was claimed by de- 
fendants that, by the terms of the agreement, their liability 
was limited to notes taken by them prior to its execution, 
and being without consideration was therefore void, or at 
least that the notes referred to in the petition were taken 
after the contract was made, and not within its terms. 
The contract was made on the 23d day of March, 1878. 
The notes referred .to were severally executed on the fol- 
lowing dates, to-wit: March 27, 1878, July 27, 1878, 
October 1, 1878, October 31, 1878, November 2, 1878, 
and February 22, 1879. It is contended by counsel for 
plaintiff that an agreement of the kind here referred to, 
assuming to guarantee the payment of notes which had 
been before that time taken, would be void, so far as such 
notes were concerned, and there would be no liability 
created by the execution of such an instrument; and for 
that reason, under the rule that a contract should be sup- 
ported rather than defeated by construction, the contract 


JANUARY TERM, 1888. 627 


Coquillard v. Hovey. 


here ought to receive such an interpretation as would make 
it effective. We need not stop here to inquire whether 
such a contract, given under such circumstances, whereby 
the party agreed to guarantee the payment of debts which 
were then in existence, would be binding or not, as that 
question is not before us. 

It is insisted that the court should have construed the 
contract instead of submitting the question to the jury, as 
was done by the court. As we understand the rule for 
the construction of contracts, it is that, if a contract is to 
be construed by reference to its terms alone, and without 
calling in the aid of extrinsic facts and circumstances, it is 
the duty of the court to interpret it. But if the construc- 
tion must depend upon proof of other and extrinsic facts, 
then these questions of fact should be submitted to the 
jury, under proper instructions from the court. Begg v. 
Forbes, 30 Eng. Law and Eq., 508. tting v. Bank, 11 
Wheaton, 74. Bank v. Dana, 79 N. Y., 108. Edelman 
v. Yeakel, 27 Penn. St., 26. 

This agreement was, that defendants guaranteed the pay- 
ment of any and all notes or other evidences of debt re- 
ceived and taken by them for wagons sold by them for the 
plaintiff, as his agent. The language used, when taken 
alone, would strongly indicate the purpose on the part of 
the guarantors to guarantee the payment of such notes as 
were then in existence, for wagons sold by them for plaint- 
iff, and which had been received by him. There is nothing 
in the language of the contract which would lead to any 
other conclusion. No reference is made to a continuation of 
the business, or to the fact that notes would probably be 
taken by defendants as the agents of plaintiff at a future day. 
But yet, we think that this contract, like all others, should 
be construed with reference to the circumstances under 
which it was made. By the correspondence between the 
parties, it is intimated, although not definitely stated, that 
a contract was then in existence which bound defendants 
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to guarantee the notes by endorsement. On the 2d day 
of March, 1878, and about twenty days before the execu- 
tion of the guarantee, defendants wrote plaintiff, request- 
ing him to send them a written agreement which would 
require them to guarantee the collection of the notes, that 
they might sign it and: return it to him, as they did not 
desire to place their guaranty upon each nofe; the rea- 
son assigned being, that they did not want the notes to 
pass through the local banks with their eudorsement 
thereon, as it would naturally affect their credit, which 
they were anxious to sustain. It is shown by the testi- 
mony of defendants that they continued in the employ of 
plaintiff during the years 1878, 1879, 1880, and 1881. 
It might be argued that the request in the letter written 
prior to the execution of the guarantee, would tend strongly 
to prove that the guarantee which was furnished in accord- 
ance with the request of that letter, was intended for notes 
taken by them in the future, and, if so, the contract would 
be binding. These questions, it seems to us, were very 
properly left to the jury. 

Were this the only defense presented in the case, we 
would very strongly incline to the opinion-that the ver- 
dict was not sustained by the testimony, for the reason 
that we are unable to find any testimony introduced on 
the part of the defendants, or any fact on the part of 
either ‘party, which could, by any reasonable interpreta- 
tion, be held to sustain the coutention of defendants, that 
the guarantee was only intended for antecedent trans- 
actions. 

Almost, if not quite, all the evidence introduced by de- 
fendanis was under the allegations of their answers, that 
the makers of the notes were solvent and responsible at 
the time the notes were made, and that through the care~ 
lessness and negligence of plaintiff they had been per- 
mitted to leave the county or become insolvent, without 
payment, and that, in fact, the debts were lost alone 
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through the want of diligence on his part. With refer- 
ence to some of the notes, there was testimony introduced 
tending to prove that the securities taken, at the time of 
their execntion and delivery to plaintiff, were not ac- 
counted for by him, and for which no account was given 
upon thie trial; and further, that no notice was ever given 
to defendants that the notes were not paid, until a very 
short time prior to the commeneement of this action, and 
that during all this time the notes were in the possession 
of plaintiff. 

Instructions nnmber three and four, asked by 1.aintiff, 
were given. ‘They arc as follows : 

No. 3. “If you find that, by the terms of the guaran- 
tee, defendants are liable to account for the amount of the 
notes in respect to which the guarantee was made, the de- . 
fendants must show that they were discharged by some act 
or negligence of defendants” (plaintiff?) 

No. 4. “The defendants allege their discharge by rea- 
son of the negligence of plaintiff, in not pursuing his rem- 
edy against the makers of the respective notes. Under the 
pleadings, the defendants must show, as to such notes as 
they seek to be released, that the maker thereof was sol- 
vent when the note came due, and afterwards became in- 
solvent.” 

By these instructions, the question of the negligence of 
plaintiff was submitted to the jury, and it is quite possible 
that the jury returned their verdict upon the consideration 
of that branch of the case alone. It is not our province to 
discuss the question of the correctness of the law given by 
these instructions. It must be sufficient to say that they 
were given (and probably correctly) and it was the duty of 
the jury to follow them in the examination of the case. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


The other judges concur. 
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JamMEs H. HAMILTON, PLAINTIFF IN ERROR, V. MARTHA 
Ross, DEFENDANT IN ERROR. 


1. A new trial will not be granted for errors occurring upon the 
trial of a cause which could not in any sense have been preju- 
dicial to the losing party. 


2. Fraud. Questions of fraud are generally questions of fact, 
and must be raised, if at all, by suitable pleadings alleging such 
fraud. 


3. Trial: OFFER OF EVIDENCE. “In order to predicate error 
upon the sustaining by the court of an objection to a question 
propounded to the party’s own witness, the party must make 
an offer to prove the fact or facts sought to be elicited by the 
question.”? Masters v. Marsh, 19 Neb., 458. 

- 4, Conversion. Where, in an action against a sheriff for the 
conversion of corn standing and growing in the field, by a sale 
thereof to satisfy an execution against a third party, the plaint- 
iff in the action, by documentary evidence, proves a complete 
chain of title to the real estate from the government of the 
United States to her, and also that she was in possession of the 
land upon which the corn was grown, and raised the crop and 
had general charge of its management, and there was no evi- 
dence tending to prove that either the real estate or corn grow- 
ing thereon belonged to the judgment debtor, there being no 
conflict in the testimony, it was Held, That an instruction given 
by the district court, to find for the plaintiff in the action, was 
correct. 


Error to the district court for York county. Tried 
below before Norval, J. 


France & Harlan, for plaintiff in error, cited: Judge 
v. Vogel, 38 Mich., 569. Carew v. Mathews, 49 Id., 302. 
Gavigan v. Scott, 51 Id., 375. Comstock v. Smith, 20 Id., 
844. Thompson v. Locing, 138 Neb., 386. Koch v. 


Rhodes, 10 Id., 445. Ford v. Williams, 24 N. Y., 359. 


Sedgwick & Power, for defendant in error, cited: 
Broadwater v. Jacoby, 19 Neb., 77. Masters v. Marsh, 
Id., 462. 
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The original action in this case was instituted in the 
county court of York county, and such proceedings were 
had as resulted in the cause being removed to the district 
court by appeal. 

The petition of plaintiff in that court, defendant here, 
contained the averment that, in the month of August, 
1885, she was the owner and in possession of the follow- 
ing described property, to-wit: Twenty acres of corn 
standing in the field, on the south-west quarter of section 
seventeen, township eleven north, of range one west of the 
sixth P. M., of the value of $200, and on the day named 
in the petition, defendant wrongfully obtained possession 
of said property, and unlawfully and wrongfully converted 
the same to his own use, to the damage of the plaintiff in 
the sum of $200. 

Plaintiff in error filed his answer, by which he alleged 
that, at the time mentioned in the petition, he was the 
sheriff of York county; that a judgment had formerly 
been rendered in the county court of York county in favor 
of one Mary E. Farmer and against Robert Ross, who - 
was the husband of defendant in error; that on the 
1st day of August, 1885, an execution was issued thereon, 
against the property of said Robert Ross, and directed to 
him as sheriff, and that under and by virtue of such exe- 
cution, he levied upon the property mentioned as the prop-’ 
erty of the said Robert Ross, and sold the same, for the 
purpose of satisfying said execution ; that at the time of 
such levy and sale, the property mentioned in the plaintiff ’s 
petition, was the property of the said Robert Ross, and 
subject to the levy aforesaid; that for the purpose of sat- 
isfying said execution, he sold the property, by virtue of 
his office as sheriff, and not otherw‘se. All other allega- 
tions of the petition are denied. 

‘By her reply, defendant in error admitted that plaintiff 
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in error was the sheriff of York county as alleged; that 
the judgment was rendered against Robert Ross, and exe- 
cution was issued and delivered to defendant, as sheriff, 
and levied by him upon the property described in the 
petition, and that the property was sold thereunder. All 
other affirmative allegations of the answer were denied. 

The cause was tried to a jury, who, by the direction of 
the court, returned a verdict in favor of defendant in error 
for the sum of $65, that being the sum of $60 and inter- 
est thereon at seven per cent from August 80, 1885. A 
motion for a new trial was made, which was overruled, 
when judgment was rendered on the verdict. 

The defendant in that action prosecutes error to this 
court as plaintiff in error. A number of errors are 
assigned: in the petition in error and briefs, which will be 
noticed in the order presented. 

It is insisted that the court erred in admitting in 
evidence certain deeds and contracts, for the purpose of 
proving the title of defendant in error to the real estate 
upon which the corn was growing, for the reason that:there 
is no allegat’on in the petition that defendant in error was 
the owner of the land described in the deed and contracts. 
_ The petition alleged that defendant in error was the owner 
of the corn, at the time of its conversion. While it is per- 
haps true, that proof of possession of defendant in error, at 
the time of the levy, would have been sufficient, in the 
absenceof proof of title, yet, it being shown that her husband, 
who was the execution debtor, was living upon the real 
estate with her, there could be no reasonable objection to 
proof that the real estate upon which the corn was grown 
belonged to her. Whether rightfully admitted or not, any 
error in that respect would have been wholly without prej- 
udice to the rights of plaintiff in error. 

It is claimed that it was admitted by plaintiff in error 
that the grantees described in the deeds were the owners of 
the land therein described, and hence there was error in 
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admitting them for the purpose of proving the title of de- 
fendant in error. For this admission we are referred to 
page one of the bill of exceptions. By this it is shown that 
upon the trial the following occurred: ‘‘It is admitted 
that in the year 1864 the Burlington & Missouri River 
Railroad Company in Nebraska was the owner of the land 
in controversy in this action.” This admission, if made 
by the plaintiff in error, falls far short of admitting the title 
of defendant in error to the property, and, as we have seen, 
it was proper to prove such title. : 

A number of objections are made to the admission of 
documentary evidence, in the form of conveyances and 
contracts, which we deem it hardly worth while to notice, 
as they must al] be disposed of in the same way. These, 
we think, tended to prove the title of the real estate in 
defendant in error, and were therefore competent. 

A number of questions propounded by counsel for de- 
fendant in error were objected to as leading, which objection 
was overruled, and the ruling of the court is assigned for 
error. We have examined the testimony throughout, and 
must dispose of the objections by the general remark 
that, while some of the questions were somewhat leading, 
yet such as were open to this objection were preliminary in 
their character, while others which were objected to upon 
that ground were susceptible of being answered by yes or 
no, but did not indicate to the witness the answer desired. 

Plaintiff in error called as his own witness, Robert Ross, 
the husband of defendant in error, and propounded certain 
questions to him, which, upon objection being made, were 
excluded. The questions were evidently asked with a view 
of showing some kind of fraudulent combination between 
the husband and wife, yet this is not shown by the record, 
and many of the questions do not, within and of them- 
selves, indicate any such purpose. If not for that purpose, 
it is difficult to conceive what the purpose was. The 
district court was left entirely in the dark, as to the pur- 
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pose of the questions, and no statement was made which 
would tend to enlighten the court upon this point. No 
offer of proof was made, and under the rule stated in 
Masters v. Marsh, 19 Neb., 462, and a number of decisions 
made prior thereto by this court, plaintiff cannot now 
assign error upon these rulings. But assuming all that 
might be claimed for these interrogatories, the ruling of 
the court was entirely correct, for the reason that there is 
nothing in the pleadings anywhere which would serve as 
a basis for that line of inquiry. No fraud is alleged. Such 
allegation was necessary to admit proof of the fact. Turner, 
Fraser & Co. v. Killian, 12 Neb., 580. 

It is insisted that there was no evidence introduced to 
show what part of the quarter section of the Jand described 
in the petition the corn was grown upon, and that as the 
deeds introduced in evidence by defendant in error only 
showed her to be the owner of one eighty of the land, there 
was, therefore, no evidence to show that the corn was grown 
upon her land. By an examination of the testimony, we 
find that defendant in error was interrogated directly upou 
this point, and testified that the corn was growing upon 
her land. The deeds and contracts introduced in evidence 
show a clear chain of title from the United States to de- 
fendant in error. They also show that her husband 
never was, at any time, the owner of the Jand. The record 
shows a patent from the United States to the Burlington 
& Missouri River Railroad Company in Nebraska; a deed 
from the Burlington & Missouri River Railroad Company 
in Nebraska to the Chicago, Burlington & Quincy Rail- 
road Company, of all their lands granted to said road by 
the United States, in Nebraska or elsewhere. Also a deed 
from the Chicago, Burlington & Quincy Railroad Company 
to Jane Ross. : 

In the brief of plaintiff in error, it is said that Robert 
Ross had resided in York county, and lived on the land on 
\ hich the corn was raised, and made improvements there- 
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on, and no doubt had a contract from the railroad company 
for the land, and assigned it over to Jane Ross, and she 
obtained a deed therefor and gave a contract for it to 
Alexander Ross, son of Robert Ross, who in turn sold or 
pretended to sell it to defendant in error. That all these 
transactions clearly show that the land pretended to be 
owned by Robert Ross’ wife, was held by her for the pur- 
pose of preventing the creditors of said Ross from . 
securing their debts, and therefore the question of the 
ownership of the property, should have been submitted 
to the jury. It was the duty of the court to try the 
case upon its merits, as presented by the pleadings. No 
question of fraud was raised, simply that of ownership, 
and there was nothing, either in the pleadings or evi- 
dence, which would justify the court in submitting the 
question of fraud to the jury; and there is nothing in 
the evidence which even tended to prove that any person, 
other than defendant in error, was the owner of the corn. 
There was no question of fact, then, to be submitted to the 
jury. 

It is shown by the testimony that defendant in error 
purchased the corn, through an agent, at the time of the 
sale by plaintiff in error, paying $60 therefor. It is con- . 
ceded by plaintiff in error that she had the right to do 
this, and that it was not necessary that she should stand 
by and see the property sold toa third party, at a sacrifice, 
before bringing the action. But it is contended that no 
action can be maintained by her—she being the purchaser 
—as there is no proof that a demand was made by her on 
plaintiff in error for the property prior to the sale, or at 
least before the suit. Upon examination of the bill of 
exceptions we find that such demand was actually made, as 
is testified to by the deputy sheriff, who made the sale. 
The question of the right of defendant in error to prose- 
cute this action, on the ground of a failure to make a de- 
mand for the property, does not, therefore, arise. We are 
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satisfied that no substantial error occurred upon tbe trial, 
and that no verdict could have been returned in favor of 
plaintiff in error, and therefore that the instructions of the 
court to the jury, to return a verdict for the amount 
actually paid for the corn by defendant in error, with in- 
terest thereon at seven per cent, was correct. : 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 
Tue other judges concur. 


Joun Knorr, PLAINTIFF IN ERROR, V. PEERLESS 
REAPER COMPANY, DEFENDANT IN ERROR. 


Res Adjudicata: ESTOPPEL. In an action upon two of three 
promissory notes given for the purchase price of a reaper and 
mower, it was shown that an action had been brought upon the 
other of said notes by the plaintiff against the defendant, and that 
in that case the defendant had answered, alleging a breach of war- 
ranty in the sale of the machine on the part of the plaintiff, dam- 
ages arising therefrom, and that two other notes, negotiable in form 
(being the ones sued on in this case), had been executed and de- 
livered to the plaintiff The trial in that case resulted in a 
jedgment in favor of the defendant for a sum equal to the pur- 
chase price of the machine. It was Held, First, That such an 
adjudication was not » bar to the plaintiff’s right to recover on 
the two notes sued on in this action. Second, That in an action 
upon the remaining two notes, the judgment in the former 
action estops the defendant from setting up in defense any 
breach of the contract upon the plaintift’s part. 


Error to the district court for York county. Tried 
below before Norvat, J. 


Sedgwick & Power, for plaintiff in error, cited: Baster 
v, Aubrey, 1 N. W. R., 898. Wells Res Adjudicata, 189, 
191. Auliman v. Mount, 62 Towa, 674. 
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France & Harlan, for defendant in error, cited: Wells 
Res Adjudicata, 120. Taylor v. Chambers, 1 Towa, 124. 
Freeman Judgments, Secs. 256, 259. Eastman v. Cooper, 
15 Pick., 276. 2 Greenleaf Ev.,Sec. 524. MeDonald v. 
Gregory, 41 Towa, 518. Doty v. Brown, 4 N. Y., 71. 
Gieser v. Farmer, 27 Minn., 428. Thompson v. Myrick, 
24 Minn., 4. Nelson v. Bevins, 19 Neb., 715, 


Reese, Ox. J. 


The original action in this case was founded upon two 
promissory notes, executed by plaintiff in error to defend- 
ant in error, dated July 5, 1880, one for $45, due on the 
first day of November, 1882, and one for $50, due on 
the first day of November, 1883, each bearing interest at 
ten per cent. 

The answer admitted the execution and delivery of the 
notes declared upon, and alleged as a defense thereto 
that said notes were given asa part of the purchase price 
of a reaper and mower, sold by defendant in error to 
plaintiff in error for $145, for which three promissory 
notes were given, two of which were the notes described 
in the petition. It is alleged that, at the time of the pur- 
chase of the reaper, defendant in error warranted the 
same to be a good machine, constructed of good material, 
well adapted to the use for which it was designed, and that 
it would perform good work as such reaper and mower ; 
that plaintiff in error relied upon these representations and 
warranty in making the purchase, but that the machine 
failed to perform as warranted, and was, in fact, worthless ; 
that afterwards a new contract was made between plaintiff 
and defendant, by which it was agreed that defendant in 
error should repair the machine, replacing the defective 
parts, and substituting good material therefor; in short, 
make the machine fully comply with the terms of the 
origiaal warranty ; that in case it failed, the damages whith 
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had been sustained by plaintiff in errror, amounting to 
$100, as claimed by him, should be paid, together with all 
damages sustained under the second agreement, and $10, 
advanced for freight; that the notes should be returned to 
him, and the machine returned to defendant iu error; that 
upon the second trial the machine proved to be worthless, 
of which defendant in error had notice, and plaintiff in 
error offered to return the same to defendant in error, and 
demanded the return of his notes. It is further alleged 
that the consideration for the notes had wholly failed, 
wherefore plaintiff in error demanded judgment for costs. 

Defendant in error, for reply to the answer of plaintif£ 
in error, alleged that, on the 15th day of April, 1885, 
during the April term of the district court, in an action 
then pending therein between plaintiff and defendant, 
which was instituted upon the other note referred to as 
having been given for the machine, plaintiff in error set 
up as a defense to that action the same cause of defense as 
that set forth in his answer in this case, which answer 
in the previous case was copied into and made a part of 
the reply. That answer need not be here set out in full. 
It must be sufficient to say that, in all essential respects, it 
was substantially the saine as the answer in this case, with 
the exception that affirmative relief was demanded upon 
the alleged cause of action in favor of plaivtiff in error, 
growing out of the damages sustaine! by him by reason 
of the failure of the machine to perform as warranted. 
The prayer of the petition was for judgment against de- 
fendant in error for the sum of $405. - The verdict in that 
ease was in favor of plaintiff in error, and the amount of 
damages found by the jury in his favor was $209.55, but 
upon motion for a new trial the verdict was found to be 
excessive, and plaintiff was required to remit therefrom 
$64.55, leaving the verdict to stand, in favor of plaintiff 
in error, for $145. The remittitur was filed, and the 
plaintiff in error recovered a judgment for $145, together 
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-with the costs of the suit. The judgment in that case was 
pleaded by defendant in error as a bar to the defense set 
up by the answer. 

Upon a trial in this case the pleadings and judgment in 
.the former case were put in evidence. It was admitted 
that the former case was between the same parties to the 
record, as in this case; that the notes described in plaint- 
iff’s petition were given in the same transaction as the 
note described in the former case, and for the same machine. 
It is also shown that, at the time of the trial in the former 
case, defendant in error had the notes in its possession, and 
which fact was then established by proof. After the close 
of the testimony the court instructed the jury to return a 
verdict in favor of defendant in error for the amount of 
the principal and interest of the notes described in the 
petition. A motion for a new trial was filed by plaintiff 
in error, which was overruled, and a judgment rendered in 
favor of defendant in error, upon the verdict returned in 
obedience to the instructions of the court. Plaintiff in 
error brings the cause to this court by proceedings in error. 

The only question presented by the record is, as to the 
effect of the adjudication in the former suit. Each party 
-seems to insist that the result of that trial must be taken 
as final, in his behalf. We think it quite probable, under 
the authorities cited, that had the sole question presented 
in the other case been that of the failure of the considera- 
tion of the note, it might have been treated in this case as 
an adjudication in favor of plaintiff in error, upon the 
merits of this case. But upon an examination of the an- 
swer presented in that case, we find, not only the allegations 
contained in the answer in this case, but also a prayer for 
-affirmative relief, which was granted. The amount of 
damages awarded by the court was equal to the purchase 
price of the machine. In that answer we find the follow- 
ing allegation: “The defendant says that two of said notes, 
to-wit, one for $45 and one for $50, with interest on both 
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notes from July 5, 1880, are negotiable notes, and are now 
outstanding, and ‘that plaintiff has either sold the said notes 
and received ihe proceeds thereof, or the said plaintiff now 
holds the said notes against this defendant.” The action 
being upon a note for $50, it was, of course, canceled by 
that suit. If the verdict of the jury, to the extent of the 
amount for which judgment was allowed, was founded upon 
the matter of damages alone, by the breach of warranty, 
the judgment, added to the amount of the note and its in- 
terest, would be a finding in favor of plaintiff in error to 
the extent of over $200, as he received an affirmative judg- 
ment for $145. But, in any event, the actual recovery in 
favor of plaintiff in error was the $145. While it is true 
that the testimony in that case is not all certified to this 
court in the case at bar, yet it can hardly be supposed that, 
under the rule stated in Aultman v. Stout, 15 Neb., 586, 
this amount of damages could have been allowed, without 
taking into consideration the fact that these notes were 
outstanding, and were to be paid by plaintiff in error. 
The defenses in both cases were not simply a failure of con- 
sideration, but they were based upon a breach of warranty 
in the sale of the reaper. Had plaintiff in error brought 
an independent action for damages growing out of the 
breach of warranty in the sale of the reaper, and recovered 
his damages, which he might have done, we think it could 
not be doubted that such action would bar his right to 
plead such breach of warranty in this case. McDonald v. 
Gregory, 41 Iowa, 518. A careful examination of the 
answer filed in the suit upon the first note to mature, it 
seems to us, can result in no other conclusion than that it 
was acount for damages, by reason of a breach of war- 
rapty, which incidentally presented the defense of failure 
of consideration. The contract out of which the indebt- 
edness arose was one and indivisible. It was entered 
into at one time, between the plaintiff on the one hand, and 
defendant on the other, and upon one consideration, Plaint- 
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iff in error’s right of action upon it was also indivisible. 
He could not maintain a cross action in the former case for 
his damages by reason of the breach of warranty, plead the 
execution of the other notes and his indebtedness thereon, 
recover damages to the full amount of his whole indebted- 
ness, upon the theory that the notes outstanding were nego- 
tiable, and would have to be paid, and again, in this action, 
maintain the same defense. In this particular his rights 
were adjudicated by the former action. Geiser Threshing 
Machine Oo. v. Farmer, 27 Minn., 428. 

We think the instruction to the jury was correct, and 
the judgment of the district court will therefore be affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 


SraTe oF NEBRASKA, EX REL. Epwin HERSHISHER, V. 
M. P. Kinxan, Jupes. 


1. Mandamus is not a proceeding to correct errors, but to compel 
action, and will not be granted in any case where there is a 
plain and adequate remedy at law. 


2. Attachment: REPLEVIN. Where a sheriff had levied certain 
attachments upon goods of a debtor, the aggregate amount of the 
attachments being about $3,517, and the goods were taken from 
him in an action of replevin, and on the trial of the latter action 
a verdict was returned in his favor in the sum of $4,000, Held, 
That the value of the interest of the sheriff in the goods was the 
amount of the attachments, with interest thereon, and costs, and 
that the court had authority to require him to remit the excess. 


ORIGINAL application for mandamus. 


Uttley & Benedict, for relator, cited: Brown v. Jones, 5 
Nev., 874. Steppacher v. Reneau, 25 Miss., 114. Moore 
41 
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v. Devol, 14 Iowa, 112. Wells Questions, Law, and Fact, 
15. Lloyd v. Brinck, 35 Tex.,1. High Ex. Leg. Rem., 
Sec. 235. Williams v. Saunders, 5 Cold., 81. Ea parte 
Bradstreet, 7 Pet., 634. U. 8. v. Peters, 5 Cranch, 115. 
Haight v. Turner, 2 Johns., 371. Manor v. McCall, 6 
Ga., 522. State v. Judge, 13 La. Ann., 481. 


M. P. Kinkaid, pro se, cited: People v. Judges, 20 
Wend., 658. Ex parte Hoyt, 13 Peters, 279. Ex parte 
Whitney, Id., 404. High Ex. Leg. Rem., Sec, 188. 


MAxwELL, J. 


This is an application for a mandamus against the judge 
of the twelfth district. The relator alleges in the petition, 
“That the defendant above named was, during the year 
1887, and now is, the judge of the 12th judicial district of 
the state of Nebraska, in which is situated the county of 
Holt, in said state. 

“2d, That on or about the 23d day of April, a.v. 1887, 
one Ben. G. Collins commenced an action in replevin in 
the district court of said Holt county, Nebraska, against this 
plaintiff, to recover the possession of certain goods and 
chattels described in his petition, the same being the goods 
and chattels in controversy in said action. 

‘3d, That an order of replevin was issued in favor of 
said Ben. G. Collins, and all the goods and chattels in con- 
troversy were taken on said order of replevin by the coru- 
ner of Holt county, and placed in the possession of the said 
Ben. G. Collins. 

“4th, That during the year 1887, the plaintiff was the 
sheriff of Holt county, Nebraska, having been duly elected 
and qualified as required by statute, and was exercising 
said office therein. 

“5th, That at the time of the beginning of said action 
by Ben. G. Collins, plaintiff, as the sheriff of Holt county, 
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held such goods and chattels on certain writs of attachment 
issued and levied upon the property in controversy, as the 
property of one Phillip Bulfer, in favor of the said R. L. 
McDonald & Co., W. E. Higman & Co., W. L. Parotte 
& Co., D.. M. Steele & Co., V. N. Gibson, and H. C. 
Fischer, said attachments and the costs thereon accrued 
ageregating in the sum of $4,000 and over. 

“6th, That the plaintiff filed in said court his answer, 
setting forth the fact that he was sheriff, and held such 
goods ou said writs of attachment, and the further fact 
that the goods were, at the time the said attachments were 
levied, the goods and chattels belonging to the said Phillip 
Bulfer, and subject to levy and sale for the satisfaction of 
said writs of attachment, and that the said pretended trans- 
fer by the said Phillip Bulfer to the plaintiff in said action, 
Ben. G. Collins, was made in fraud of the creditors of the 
said Phillip Bulfer, and with full knowledge on the part 
of the said Ben. G. Collins. 

“7th, That the said allegations of the answer so filed by 
this plaintiff in said action in the district court, were, on 
trial of said cause before Honorable M. P. Kinkaid, judge 
of said court, defendant herein, on the 25th day of August, 
1887, conclusively established by a preponderance of the 
evidence taken at said time, as will appear from the tran- 
script of said proceedings filed herewith. 

“8th, That the issues in said action were duly joined, 
and said cause brought on for trial before said M. P. Kin- — 
kaid, judge as aforesaid, with a jury, in said court, on the 
25th day of August, 1887, and after a full hearing by the 
jury of the testimony produced, and being instructed by 
the court as to the law, said jury returned into open court 
a verdict, as follows: ‘We, the jury in this case, being 
duly empaneled and sworn in the above entitled cause, 
do find and say that, at the commencement of this action . 
the right of possession of the property in controversy was 
in the defendant, and we find the value of said property at 


644. SUPREME COURT OF NEBRASKA, 


State v. Kinkaid. 


this time to be of the sum of $4,000, and we find the value 
of the defendant’s possession at the commencement of this 
action to be the sum of $4,000, and we assess his damages 
for the wrongful detention of said property in the sum of 
one cent,’ A ss 

“9th. That on the 29th day of August, 1887, Ben. G. 
Collins, the plaintiff aforesaid, filed in said court his mo- 
tion for a new trial of said cause, which motion was heard 
before his honor, M. P. Kinkaid, judge of said court, on 
the 14th day of Nov., 1887, at which time said court, 
after having considered said motion, and acting entirely 
upon the second, third, fourth, fifth, and sixth paragraphs 
of said motion, did overrule the said motion, with the 
following proviso: Provided, however, That the defend- 
ant shall remit the sum of $1,000 from the verdict in 
this case within twenty days from said date, otherwise the 
motion for a new trial will be sustained. 

“10th, That the order of said court, so made on the 
14th day of November, 1887, requiring of this plaintiff 
to remit the sum of $1,000 from said verdict, was made 
without any authority of Jaw, and contrary to any author- 
ity given to the court acting upon the motion for a new 
trial, and was made in violation of all the known rules of 
law governing courts in granting a new trial, for the fol- 
lowing reasons :” 

The reasons are set out at length, wherein it is claimed 
that the defendant had no authority to order the plaintiff 
to remit $1,000 from the verdict, and it is claimed that 
it was the duty of the judge to render judgment on such 
verdict. The record shows that the verdict was set aside 
December 6, 1887, and a new trial granted. 

Complaint is also made that, on the 19th of December 
last, and after the defendant had set the verdict aside and 
granted a new trial, the relator announced himself ready 
for trial, and insisted in proceeding with said cause, but 
the defendant, on the motion and affidavit of one Chap- 
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man, an attorney for Collins, continued the case, by reason 
of which continuance the relator has been deprived of the 
testimony of certain material witnesses whose present 
whereabouts is to the relator unknown. There are other 
allegations in the petition to which it is unnecessary to 
refer. The prayer is, that the defendant be required to 
enter judgment upon the verdict, and for such other re- 
lief as is just and equitable. 

The defendant, in the fourth and fifth paragraphs of his 
answer, alleges that, “Relator should in law be estepped 
from asking the relief herein prayed for—for it was at the 
special instance and request of relator that the conditional 
order for a new trial, in the action described by relator, 
was granted—for that while the motion for said new trial 
was being held under advisement by the court, respond- 
ent presiding, it was conceded by relator, by his duly 
authorized attorneys of record, that the finding of the 
jury in their verdict of the value of the property in- 
volved was based upon the testimony of witness E, W. 
Adams, called by relator in said action, the said witness 
having sworn he had made a calculation of the value of 
the said chattels from an invoice book, made an exhibit 
but never offered in evidence, read to or inspected by the 
jury, and it was agreed by counsel on both sides in said 
action that said witness had made a mistake in said caleu- 
lation of several hundred dollars in favor of relator, and 
that the plaintiff in said replevin action was entitled to a 
new trial on that ground; and then and there, during the 
term of said district court of Holt county, M. F. Harring- 
ton, Esq., one of the attorneys of record for the relator in 
said action, in behalf of relator, specially requested 
respondent, as such presiding judge, to make just such a 
conditional order for such new trial as was made, allowing 
relator to make the remittitur if he should so conclude. 
and thus avoid a new trial, if such remittitur were made ; 
whereupon said order was made precisely as requested by 
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relator; but the amount of such remittitur had not been 
mentioned or agreed upon by the court, and it is over the 
amount of the remittitur so fixed that this litigation 
arises, And a new trial was granted for the further rea- 
sons in said action, because the verdict of the jury was 
against the weight of the evidence, both as to the value 
of the chattels involved and the value of the relator’s in- 
terest therein, said amounts being larger than the evidence 
would warrant; and on account of a false assumption of 
fact in an instruction asked by relator and given by the 
court, the same stating the value of relator’s in‘erest at a 
higher amount than the evidence even tended to show it 
to be. 

“ Respondent, further answering the petition and appli- 
cation of relator, avers that the wrongs of which relator 
complains are involved in the action of respondent on the 
disposition of a motion for a new trial, when respondent 
was presiding judge of the district court of Holt county, 
and the acts of respondent therein, and of which relator 
complains, were done and took place in the exercise and 
performance of a judicial discretion ; and what respondent 
then did and refused to do, the relief he granted and the 
relief he denied, was in the exercise of a judicial discre- 
tiou and was a judicial act performed to the best of re- 
spondent’s ability, and mandamus is not a proper remedy 
to determine the correctness of the rulings and decision of 
respondent as such presiding judge in the premises.” 

A transcript of what purports to be a bill of exceptions 
is attached to the petition. It is certified by the ste- 
nographer of the 12th district, and by the oath of an attor- 

ney, but is not signed or certified by the defendant, who 
, presided at the trial of the case. It can not, therefore, be 
considered. 

In the answer of the relator, Hershisher, in the case of 
Ben. G. Collins against him, we find the amount of his 
attachment liens stated at “about the sum of $3,517,” the 
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exact amount of several of the claims not being given. 
The amount of the verdict was somewhat in excess of the 
attachment claims, interest thereon, and costs. 

The attorney for Collins filed a motion for a new trial, 
which contains twenty-seven assignments of error, the 
second and third grounds of which are, that the verdict is 
excessive. On the face of the record, therefore, the ver- 
dict was somewhat excessive, and the court was justified 
in requiring the relator to remit such excess. Whether 
$1,000 was too large a sum to be remitted we cannot de- 
termine, as the evidence is not before us. 

In addition to this, mandamus is not a proceeding to 
correct errors, but to compel action, and the writ cannot be 
invoked in any case where the relator has a plain and ade- 
quate remedy at law. The writ must therefore be denied. 

It appears from the record that, on the 14th day of 
November, 1887, the motion fora new trial in the case of Col- 
lins against Hershisher was sustained, unless the defendant 
in that case should remit $1,000 from the verdict; that 
the attorney for the relator thereupon requested the court 
stenographer to prepare a transcript of the oral proceed- 
ings of the trial; and on the 5th of December, 1887, he wrote 
to such stenographer, asking him to prepare such report 
as speedily as possible; that on the 6th of December, 1887, 
a pew trial was granted absolutely. It also appears from 
the stenographer’s written statement, that, from pressure 
of business and other causes, he had been unable to prepare 
the bill of exceptions within the time required. The re- 
port was not prepared until some time in February, 1888, 
on the 22d day of which month it was submitted to the 
attorney of Collins, who objected to it as not having been 
received within the time required by the order of the court. 
There is also a notice in the record that the bill would be 
presented to the defendant for his approval and signature on 
the 27th of that month. Whether the bill was so presented 
or not does not appear, but if the affidavits filed on behalf 
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of the relator are true, the delay has been on the part of the 
stenographer and is not the fault of the relator or his at- 
torneys. And no doubt if the bill is presented to the 
defendant he will duly sign and certify the same. The 
writ must be denied and the action dismissed. 


JUDGMENT ACCORDINGLY. 


_ THE other judges concur. 


WiuiramM J. YAaTEs, PLAINTIFF IN ERROR, V. MARTIN 
E. KINNEY, DEFENDANT IN ERROR. 


1. Bill of Exceptions. Objections to matters of form in a bill 
of exceptions, by which it is sought to quash the bill, must be 
made within a reasonable time after the bill is filed in the 
appellate court ; and where not made for more than a year after 
the filing of the transcript, and after the case is set for trial 
and the plaintiff has prepared and printed his briefs on the main 
issue, such objections will be deemed to be waived. 


SETTLEMENT. Where an original bill of exceptions is 
sent by the clerk of a district court to the supreme court, it is 
his duty to certify thesame; but this objection may be waived 
by the parties, and will be deemed to be waived where the bill 
is treated by the adverse party as perfect, either by affirmative 
acts or long acquiescence. 


8. Trial: INsTRUCTIONsS To JuRY. The act of 1875, relating to 
instructions to juries, requires all instructions to be in writing 
and filed with the clerk before being given to the jury, unless 
the writing is waived, etc. Even if delivered orally, the stat- 
utes seem to require them to be reduced to writing and filed 
with the clerk before the case is finally submitted, in order that 
exceptions may be taken by either party, if desired, and that the 
jury may bave the benefit of such instructions in considering 
their verdict. 


ORAL INSTRUCTIONS. Where instructions were deliv- 
ered orally and reduced to writing by the stenographic reporter, 
and inserted in the bill of exceptions, but not certified by the 
judge, Held, That a motion to strike them out of a bill would be 
sustained. 
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Morton to quash and strike out part of bill of excep- 
tions. 


J. P. Maule, for the motion. 
O. P. Mason and C. E. Magoon, contra. 
MaxwELL, J. 


This is a motion to quash the bill of exceptions in this 
case, for the following reasons: 

“1st. At the time the attorney for the plaintiff in error 
presented the said bill of exceptions to the attorney of the 
defendant in error, there was not attached thereto the mo- 
tion for an extension of time within which to submit the 
same; nor the affidavit in support of the motion, nor the 
order of the court granting said extension, and neither the 
defendant in error nor his attorney knew of said extension, 
and were not informed of the same; and they had no 
notice of the presentation of the bill to the judge for settle- 
ment and his signature, all of which appears by the record 
and the affidavit of Jno. P. Maule, hereto attached. 

“2d. The bill was not presented to the judge, nor 
signed by him within the time required by law. 

“3d. The judge being absent, the bill should have been 
settled by the clerk of the district court of Fillmore 
county. 

“Ath. The bill is not certified by the clerk of said 
court as being a copy of the original bill, neither is it 
certified as being the original bill—in fact there is no 
certificate in the record by the clerk about a bill of 
exceptions.” . 

The transcript and bill of exceptions were filed in this 
court February 11, 1887, and this motion was filed on Febru- 
ary 21,1888, more than one year after the filing of the case, 
Ina number of cases decided by this court, it has been held 
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that objections to a bill of exceptions must be made at the 
earliest opportunity, otherwise they will be waived. In 
this state, where all the oral proceedings in the district 
courts are taken down by short-hand reporters, and bills 
of exceptions prepared from such stenographic reports, the 
probabilities are that bills of exceptions thus prepared will 
be substantially correct. Indeed, in a majority of the cases 
brought into this court, but trifling amendments have been 
made to the bills thus prepared by such reporters. Al] 
presumptions, therefore, are in favor of a bill of excep- 
tions duly signed by the judge. Where, however, a party 
intends to raise objections to some matter of form connected 
with the preparation of a bill, he should file his objection 
within a reasonable time, and before the adverse party has 
been permitted to incur the expense of preparing and 
printing a brief relating to the merits of the controversy. 
Good faith requires this, and that- objections to the form 
of the bill not thus raised, shall be considered as waived. 
The objections to the preparation and signing of the bill, 
not having been made until more than a year from the date 
of filing the transcript in this court, and after the case was 
set down for hearing, and the plaintiff in error had pre- 
pared and printed his briefs, come too late and are therefore 
waived. - 

In a number of cases this court has held that, where the 
original bill of exceptions is used in the supreme court, it 
must be certified by the clerk of the district court. Flynn 
v. Jordan, 17 Neb., 520. Hogan v. O’ Niel, 17 Id., 642. 
Aultman v. Patterson, 14 Id., 57. This provision, how- 
ever, may be waived by the parties, either by acts that rec- 
ognize the validity of the bill, or by great delay in raising 
the objections, and a delay of a year in raising the ob- 
jections would seem to be such waiver. The objections, 
therefore, come too late, and must be overruled. 

2d. The defendant moves to strike out of the bill of ex- 
ceptions the matter contained on pages 17, 18, and 19, the 
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same purporting to be the instructions of the court, for the 
following reasons: 


“1st, There is no certificate of the reporter that the 
same are the instructions of the court. 

“9d. There is ro certificate of the judge that the same 
are the instructions of the court, and they are not ordered 
to be made a part of the record in this case.” 

The certificate of the judge is as follows: 

“Strate oF NEBRASKA, 

FILLMORE County. \ 

‘“*T hereby certify that the above contains all the evi- 
dence and testimony offered or produced by either party to 
this action, together with the objections made to the intro- 
duction thereof, the rulings of the court thereon, and the 
exceptions thereto, and that the same is contained in fore- 
going printed pages, numbered from 1 to 29, inclusive, 
and on request of defendant same is directed to be made a 
part of the record herein; and I further certify same was 
received at my home during my absence, on Aug. 23 or 
24, 1886. 

“Sept. 6, 1886. W. H. Morris, Judge.” 


It will be observed that the instructions of the court are 
not referred to in this certificate. It appears from the 
bill of exceptions that, by consent of parties in open court, 
the jury were instructed orally, and the instructions were 
ordered to be made a part of the record. They are not 
certified, however, in the record, but what purports to be 
the instructions of the court are set out in the bill of ex- 
ceptions. 

Our statute in regard to instructions is as follows: ‘It 
shall be the duty of the judges of the several district 
courts, in all cases, both civil and criminal, to reduce their 
charge or instructions to the jury to writing, before giving 
the same to the jury, unless the so giving of the same is 
waived by the counsel in the case in open court, and so 


652 SUPREME COURT OF NEBRASKA, 


Yates v. Kinney, 


entered in the record of said case; and either party may 
request instructions to the jury on points of law, which 
shall be given or refused by the court; all instructions 
asked shall be in writing. If the court refuse a written 
instruction as demanded, but give the same with a modifi- 
cation, which the court may do, such modifications shall 
not be by interlineations or erasure, but shall be well de- 
fined, and shall follow some such characterizing words, 
‘changed thus,’ which words shall themselves indicate that 
the same was refused as demanded. The court must read 
over all the instructions which it intends to give, and none 
others, to the jury, and must announce them as given, and 
shall announce as refused, without reading to the jury, all 
of those which are refused, and must write the words, 
‘given’ or ‘refused,’ as the case may be, on the margin of 
each instruction. If the giving or refusal be excepted to, 
the same may be without any stated reason therefor, and 
all instructions given to the jury by the court on its own 
motion, must be plainly and legibly written in consecutive 
numbered paragraphs, and filed by the clerk before being 
read to the jury by the court; and such instructions shall 
be preserved as part of the record of the cause in which 
they were given. No oral explanation of any instruction 
authorized by the preceding sections shall, in any case, be 
allowed, and any instruction or charge, or any portion of 
a charge or instructions given to the jury by the court, 
and not reduced to writing as aforesaid, or a neglect or 
refusal on the part of the court to perform any duty en- 
joined by the preceding sections, shall be error in the trial 
of the case, and sufficient cause for the reversal of the 
judgment rendered therein.” Sections 52, 58, 54, 55, and 
56 of chapter 19 of Compiled Statutes. 

The above sections are supposed to have been copied in 
substance from the following sections of the Iowa code: 

“Sec. 2784. Whien the argument is concluded, either 
party may request instructions to the jury on points of 
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law, which shall be given or refused by the court. All 
instructions asked, and the charge of the court, shall be in 
writing. 

“Sec. 2785. Ifthe court refuse a written instruction 
as demanded, but gives the same with a modification, 
which the court may do, such modification shall not be by 
interlineation or erasure, but shall be well defined, aud 
shall follow some such characterizing words as ‘changed 
thus,’ which words shall themselves indicate that the same 
was refused as demanded. 

“Sec. 2786. The court must read over all the instruc- 
tious which it intends to give, and none other, to the jury, 
and must announce them as given, and shall announce as 
refused, without reading to the jury, all those which are 
refused, and must write the words ‘given’ or ‘refused,’ as 
the case may be, on the margin of each instruction. 

“Sec. 2786. If the giving or refusal be excepted to, 
. the same may be without any stated reason therefor, and 
all instructions demanded must be filed, and shall become 
a part of the record. 


“Sec. 2788. After argument the court may, also, of its 
own motion, charge the jury. Such charge shall be written 
in consecutively numbered paragraphs; and no oral ex- 
plavation thereof shall be allowed. The provisions of this 
section shall also apply to the instructions asked by the 
parties, 

“Sec. 2789. Either party may take and file exceptions 
to the charge or instructions given, or to the refnsal to give 
any instructions offered within three days after the verdict, 
an] may include the same in a motion for a new trial, but 
in either case the exceptions shall specify the part of the 
charge or instruction objected to and the ground of the 
objection.” ; 

Tt will be observed that under section 55 all instructions 
are to be “filed by the'clerk before being read to the jury 


654 SUPREME COURT OF NEBRASKaA,- 


Yates vy. Kinney. 


by the court, and such instructions shall be preserved as 
part of the record of the cause.” Our statute requiring 
instructions to be in writing was passed by the legislature 
in 1875. Prior to that time the practice of giving oral 
instructions was the rule, although either party had the 
right to require the judge to reduce his instructions to 
writing; and some of the judges, prior to that time, for 
greater certainty, almost invariably did instruct in writing. 
The statute, however, was passed to make the duty com- 
pulsory. There are many reasons for this, as written 
iustructions, if prepared in distinct paragraphs, as required 
by the statute, will ordinarily state the Jaw in regard to the 
questions presented in a more systematic and orderly man- 
ner than if delivered orally, and they will be less liable to 
error in the statement of the law. In addition to these 
considerations, the attorneys will have a better opportu- 
nity to examine the instructions and except to any propo- 
sition they may deem objectionable, or to ask additional 
instructions on any point they may desire. No doubt 
there are cases in which the questions involved are unim- 
portant, where it is proper to waive the reducing of the 
instructions to writing, but such waiver should be made 
spontaneously by the attorneys in the case, and not at the 
request of the court. The intention of the statute being 
that all instructions be reduced to writing and filed with 
the clerk before being given to the jury, the filiug would 
not seem to be waived by mere permission to give the - 
instructions orally, as it is the duty of the stenographer to 
take down all oral proceedings in court and reduce the 
same to writing. Instructions given orally should be thus 
reduced to writing and filed with the clerk before the case 
is finally submitted to the jury, as, under our statutes, the 
jury have the right to take the instructions with them to 
the jury room. The instructions set out in the bill of ex~ 
ceptions in this case show the wisdom of the legislature in 
requiring all instructions to be in writing, and, in our view, 
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the practice should be generally observed. The motion to 
strike the alleged instructions out of the bill of exceptions 
is sustained, 

ORDER ACCORDINGLY. 


THE other judges concur. 


Ep. B. CowLkEs, PLAINTIFF IN ERROR, v. ScHOOL Dis- 
trict No. 6 oF JEFFERSON COUNTY, DEFENDANT 
IN ERROR. 


1. School District: BounparrEs. The power to change the 
boundary of a school district rests with the county superintend- 
ent, and is to be exercised by him at his discretion, only upon 
petition signed by one-third of the legal voters of such district. 

2. 3 : DISCRETION OF COUNTY SUPERINTENDENT. 
No cause of action will accrue to the district, as a corporation, 
against the county superintendent for the manner in which he 
may exercise his discretion in changing the boundary of such 
district upon a petition signed by at least one-third of the legal 
voters thereof. 


Error to the district court for Jefferson county. Tried 
below befere Morris, J. 


C. B. Letton, for plaintiff in error, cited: State v. School 
District, 18 Neb., 644. State v. Nelson, 21 Id., 572. 
Ingalls v. Noble, 14 Id., 272. 


S. N. Lindley, for defendant in error, cited: Jones v. 
Hurlburt, 13 Neb., 126. Follmer v. Nuckolls County, 6 
Id., 213. Normand v. Otoe County, 8 Id., 18. Dillon 
Mun. Corp., Sec. 9. 


Cozs, J. 


This was an action in equity for an injunction, brought 
by school district No. 6 of Jefferson county against E. B. 
Cowles, county superintendent of Jefferson county. 
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After setting forth the character of the plaintiff as a 
school district, and the official character of the defendant as 
superintendent of said county, the petition alleges that, on 
and before the 7th day of August last, the said school 
district comprised and embraced the following described 
territory, situate wholly within said county, to-wit: 
sections, 28, 29, 82, 38, and 34, in township 2 north, of 
range 2 east, and sections 3, 4, 5, and 10, in township 1 
north, of range 2 east, and so has been for many years 
prior to that date, and said district was provided with a 
good school building, conveniently located, was practically 
free from debt, and all of the inhabitants were supplied 
‘with all necessary school facilities and advantages under the 
laws, and no good reason existed for changing the bounda- 
1ies thereof or otherwise disturbing the same; that on or 
about the 2d day of August, 1886, certain persons residing 
within the territory of said district, but not within the 
territory to be affected by such order, applied to the defend- 
ant, as superintendent, by petition, asking defendant to turn 
out of, and strike off from, said district certain territory 
thereof, to-wit: Sections 28 and 32, in township 2, range 
2 east, and section 5, in township 1, range 2 east, to form 
a new school district ; also that defendant did thereupon, 
at the request of said persons so petitioning, proceed to 
strike off from said school district the territory last above 
described, and excluded the persons residing therein from 
membership and connection with said school, contrary to 
the wishes and against the will of each and every voter 
therein residing upon said territory so struck off or affected 
by such order; that said action and order of said defendant 
was and is wrongful and unlawful, and was made and 
entered by defendant without any good and sufficient reason 
or authority in law, and ought to be held as null and void, 
for the following reasons: 

1. Because the several persons who signed said palition 
were not, any of them, residents and voters within the 
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territory so struck off and turned out of said school district 
and affected by said order, and they had no right under the 
law to so petition. All of which said defendant well knew 
when he made said order. 

2. Because said petition was not signed by any voter 
residing within the territory to be affected by said order; 
but on the contrary were each and every one of them op- 
posed to the making of such order, as defendant -well knew. 

3. Because no single voter within said territory so struck 
off has ever petitioned for the erection of a new school 
district to be composed, either wholly or in part, of said 
territory so struck off or affected by said order, as defend- 
ant well knew. 

4, Because said petition was not, and is not, sufficient in 
substance to confer authority upon said defendant to act in 
the premises. 

5. Because no lawful notice of said petition, its contents, 
or when to be presented, was posted the time or in the 
places required by law. 

6. Because an oath of a resident of the district affected, 
that such notice has been properly posted, was not filed 
with defendant. 

7. Plaintiff avers that the observance and performance 
of these several matters were conditions precedent, under 
the laws of Nebraska, without which, and the legal proof 
and record thereof, said defendant, superintendent, had no 
power, authority, or jurisdiction to make the order herein 
complained of, and that for the want thereof his said action 
and order in the premises, in striking off, and turning 
away from said school district the said territory (describing 
the same), was unlawful, unauthorized, and void. 

8. Plaintiff further averred that the entire body of in- 
habitants and voters residing upon said territory so struck 
off are thereby wrongfully and unlawfully debarred from 
school privileges in the district in which they rightfully 
belong, and plaintiff, school district, is debarred, prevented, 

42 
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and deprived of the benefits of the taxes rightfully belong- 
ing to plaintiff arising and accruing from said territory so 
detached by said order. That said inhabitants, voters, and 
tax-payers of said detached territory have resided therein, 
paid taxes for school-houses, furniture, teachers’ wages, etc., 
for many years, until all of plaintiff’s indebtedness therefor 
has, by their aid and taxation, been liquidated and paid off, 
and that it is not right, just, nor lawful to now drive them 
forth, against their will, and without their consent, to begin 
a new life in a new district where they must be compelled 
to travel over the same hard path of taxation and expenses 
fur schvol privileges. 

9. That there is no complete, speedy, or adequate 
remedy at law, etc. With prayer that said order and all 
of defendant’s proceedings pursuant to said petition be 
adjudged and decreed to be without jurisdiction, and null 
and void, cte. 

The defendant demurred, both specially and generally, 
tu the petition Upon the hearing, the court overruled 
the said demurrer. Thereupon the cause, coming on 
further to be heard, and the defendant declining further to 
plead or answer, findings and a decree were rendered for 
the plaintiff. 

The defendant brings the cause to. this court on error, 
arsigning the following errors: 

1. The court erred in overruling the demurrer to. the 
plaintiff’s petition. 

2. The court erred: in rendering judgment in favor of 
the defendant in error and against plaintiff in error. 

The gravamen of the petition seems to be, that the 
county superintendent had proceeded to divide the school 
district (plaintiff) without a petition of the voters, inhab- 
itants of the original district, who reside in that portion 
of it which is, or proposed to be, set off for the purpose 
of forming a new district. I quote that part of the sec- 
tion of the statute applicable to the powers and duties of 
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county superintendents and others in the formation of 
new districts: 

“Sec. 4. New districts may be formed from other or- 
ganized districts, and boundaries of existing districts may 
be changed, under the following conditions only: Lirst. 
It shall be the duty of the county superintendent to create 
a new district from other organized districts upon a_peti- 
tion signed by one-half of the legal voters in each district 
affected. Second. The county superintendent shall have 
discretionary power to change the boundary of any dis- 
trict, upon petitions signed by one-third of the legal voters 
in the district affected. hird. The county superintend- 
ent shal] not refuse to change the boundary line of any 
district, or to organize a new district, when he shall be 
asked to do so by a petition from each school district af- 
fected, signed by two-thirds of the legal voters in such 
district.” Comp. Stat., Ch. 79, Subdv. I. 

These provisions are mandatory, and may, I think, be 
classed as jurisdictional. So far as appears by the allega- 
tions of the petition, they were all fully complied with in 
the case under review. The section above (in part) quoted 
was passed by the legislature at the session of 1888, and 
weut into force Feb. 28, 1883. The law as it stood pre- 
vious to the passage of said act was essentially different. 
The provisions of the section as it then stood, correspond- 
ing to the provisions above quoted, were as follows: 

“Sec. 4. New districts may be formed from other or- 
ganized districts under the following conditions only: 
First. The county superintendent shall have discretionary 
power to change the boundary of any school district, or to 
form a new district from one or more districts on a petition 
signed by one-third of the legal voters in each district af- 
fected. Second. The county superintendent shall not re- 
fuse to change the boundary lines of any district, or to 
organize a new district, when he shall be asked to do so 
by a petition from each school district affected, signed by 
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two-thirds of all the legal voters in such district.” Comp. 
Stat. 1881, Ch. 79, Subdv. I. 

In the act as it formerly stood, as last above quoted, the 
discretionary power of the coiinty superintendent extended 
to the changing of the boundaries of any school district, 
and to the formation of a new district from one or more 
- districts, but restricted such action, in either instance, to 
cases where the same is on a petition signed by one-third 
of the legal voters in each district affected, while in the 
section as it now stands, as first above quoted, his discre- 
tionary power extends only “to change the boundary of 
any district upon petitions signed by one-third of the legal 
voters in the district affected.” The law here does not seem 
to regard the district which is to be added to, and the one 
which is to be divided it regards as a unit, and does not 
distinguish between that part of it which is detached, or, 
in the language of the petition, “struck off and turned 
out,” and that which is retained. In other words, it is the 
district in its entirety, before the change of boundary from 
which the petition is to come, and one-third of the legal 
voters of which must sign it. From the sworn list of 
legal voters and copy of the petition of voters, attached to 
the petition in the action as an exhibit, it appears that not 
only one-third but only one less than two-thirds of the 
legal voters of said original or entire district petitioned for 
said change of boundaries. So that so far as the petition 
is concerned, the authority of the county superintendent to 
make the change in the boundary of the district is ample. 

The laws of this state, as well by policy as by letter, 
have left the control of the boundaries of school districts, 
primarily, with the legal voters of each district respectively. 
It is true that, in the case of the change of boundaries, the 
concurrence, by petition, of one-third of the legal voters, 
with the discretionary action of the county superintendent, 
by the legislative plan constitutes a majority. After the 
first or original organization of a new county into one or 
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more school districts, no new district can be formed, old 
one altered, or the boundaries of any altered, without the 
movement therefor originating with the legal voters there- 
of, and their will to that effect being expressed by petition 
of the strength prescribed by statute. These are matters 
with which the school district, as a corporation, or quasi 
corporation, has been vested with neither power nor duty, 
nor has any district officer, board, or school meeting ; but 
they rest with the voters in their capacity of petitioners, 
and with them alone. These voters have not complained. 
In the case at bar a large majority of the legal voters of 
‘the district, which, in its corporate capacity, appears as 
plaintiff, signed the petition. But had it only been signed 
by one-third, it would be possessed of the same legal 
quality. 

The question here presented is, can the school district, 
as a corporation, maintain an action in the courts in a case 
involving the duties, privileges, rights, and powers of the 
legal voters, in conjunction with the discretionary power 
of the county superintendent, and involving no property 
or contract, right, or interest of the corporation? — 

Speaking of schoo] and road districts, Dillon says; 
“They are purely auxiliaries of the state, and to the gen- 
eral statutes of the state they owe their erection, and the 
statutes confer upon them all the powers they possess, pre- 
scribe all the duties they owe, and impose all the liabilities 
to which they are subject.” 

“School districts are quasi corporations of the most 
limited powers known to the laws. They have no powers 
derived from usage, their existence extending back but a 
few years. They have the powers expressly granted them, 
and such implied powers as are necessary to enable them 
to perform their duties and no more.” Harris v. School 
District No. 10, in Canaan, 28 N. H. RB. (8 Foster), 58. 

' Our statute, Sec. 2, Subd. I., Chap. 79, Comp. Siats., 
provides that, “Every duly organized school district shall 
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be a body corporate and possess all the usual powers of a 
corporation for public purposes, by the name and style of 
‘school district number ... of ...... county,’ and in that 
name may sue and be sued, purchase, hold, and sell such 
personal and real estate as the law allows.” 

It would be idle to attempt an enumeration of the 
various powers and duties of the several school district 
officers, or the powers of the district as a corporation, as 
provided and prescribed in the statute, but I may safely 
repeat, that nowhere is a power given to, or recognized in, 
such corporation, or duty prescribed to any officer thereof, 
to in any manner interefere with a question of district 
boundary, in a case like that under consideration. It 
therefore follows that the facts alleged in the petition con- 
stitute no cause of action on the part of the plaintiff 
against the defendant, and that the demurrer thereto ought 
to have been sustained. 

The judgment of the district court is reversed, and the 
cause remanded tu that court, with a direction to sustain 
the demurrer. 


REVERSED AND REMANDED. 


Tue other judges concur. 


Tur VILLAGE OF PoONCA, PLAINTIFF IN ERROR, V. 
JAMES CRAWFORD, DEFENDANT IN ERROR. 


1. Injuries to Person: NEGLIGENCE. A stranger in an incor- 
porated village after night-fall, passing along a public street be- 
tween the post-office and one of the principal hotels, came to a 
break in the sidewalk. Instead of turning back, he endeavored 
to descend to the ground (a distance of about three feet), at the 
end of the sidewalk. In so doing in a careful manner, he fell 
upon a saw bench, which had been left on the ground at the 
end of said sidewalk, whereby he was injured. Held, Not.guilty 
of contributory negligence, 
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2. Evidence. The rule as to proof of written intruments and 
records, Held, Not to preclude that of oral testimony of the-ex- 
istence of such instruments and records, preliminary to their 
introduction or proof of Joss. 


ADMISSIBILITY. Held, Also,.that the order of the ad- 
mission of evidence is a matter of discretion with the trial 
court, 


4. Trial: verpicr. The jurors,on their retirement, proceeded 
to mark down the sum of damages, according to the opinion of 
each juror respectively, which several sums they added together, 
taking the gross sum as a dividend, taking their own number 
as a divisor, and agreed upon the quotient as the amount of 
their verdict, and returned it into court as such, without any 
agreement in ad vance of ascertaining such quotient. Held, That 
this method was within the rule of propriety, and not obnoxious 
to the law. 


Error to the district court for Dixon county. Tried 
below before CRAWFoRD, J. 


W. E. Gantt, for plaintiff in error, on inadmissibility of 
evidence, cited: Birdsall, Son & Co. v. Carter, 5 Neb., 517. 
Murphy v. Lyons, 19 Id., 689. Contributory negligence. 
Omaha Horse Railway v. Doolittle, 7 Neb., 481. Williams 
v. R. R., 2 Mich., 259. City of Hrie v. Magill, 101 Penn. 
State, 621. Verdict. Zhomasv. Dickenson, 12 N. Y., 
364. 


L. S. Fawcett and A. E. Barnes, for defendant in error, 
cited: Grinnell v. Phillips, 1 Mass., 541. Shobe v. Bell, 
1 Randolph, 89. 


Coss, J. 


The ‘cause was before this court ‘on the record of.a for- - 
mer trial in the district court of Dixon county, when the 
judgment was reversed and the cause remanded for further 
proceedings, in case reported in 18 Neb., p. 581. 

From the record now before us, it appears that, upon-the 
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cause again coming up in the district court, the defendant 
on leave filed an amended answer. The plaintiff’s cause 
_,of action, as set out in his petition, being for personal in- 
‘juries suffered within the corporate limits of the defendant, 
village of Ponca, by the plaintiff falling off the end of an 
elevated sidewalk, over aud upon certain obstructions there 
being, etc. The defendant, by its amended answer, denied 
that, at the time of the happening of the accident to the 
plaintiff, as set out in his amended petition, to-wit, on 
April 8, 1879, or at any time previous thereto, said de- 
fendant was a corporation. Defendant also alleged that 
the sidewalk upon which plaintiff claimed to have sus- 
tained injuries was built by one Samuel Gamble, who then 
and now owns the lot along which the same was con- 
structed, and who built the same without authority from 
the defendant; and that the defendant never authorized 
said sidewalk to be built; that the defendant never, in 
any manner, exercised authority or jurisdiction over said 
sidewalk; that it never made, or had made, any repairs 
upon the same; that said sidewalk never was in line with, 
nor -in any manner connected with, any sidewalk over 
which defendaut at any time, or in any manner, exercised 
jurisdiction or control. Concluding with a general denial. © 
There was a new trial to a jury, which found for the 
plaintiff in the sum of $950. Defendant’s motion for a 
third trial being overruled, plaintiff had judgment, and 
defendant again brings the cause to this court on error, 
assigning the following errors: 
First, That the verdict is not sustained by sufficient 
evidence, 
Second. That the verdict.is soni to law. 
Third. . For error of law occurring at the trial, duly 
excepted to. 
Fourth, The damages are excessive, appearing to have 
been given under the influence of passion or prejudice. 
Fifth, For misconduct of the jury in this, to-wit; That 
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the verdict was arrived at by the jury, by each member 
marking a certain sum or amount, and then adding all of 
the twelve amounts together and dividing the aggregate 
sum thereof by twelve, and thus arriving at the sum of 
$950, which said sum they adopted as their verdict, all of 
which is more fully set out and substantiated by the affi- 
‘ davit and exhibit hereto attached. 

Sizth. The court erred in cefusing to give the sixth 
and seventh instructions asked for by defendant. 

Seventh. The court erred in giving instructions number 
one, two, three, four, five, six, seven, eight, nine, ten, and 
eleven, asked for by plaintiff. 

Eighth. The court erred in giving instructions number 
one and three, on its own motion. 

Ninth. There were irregularities in the proceedings, in 
this, that said jury arrived at its verdict by adding twelve 
several amounts each, one given by each juror, and divid- 
ing the aggregate amount therefor, to-wit, $11,400, by 
twelve, and thus getting the sum of $950, which said last 
sum the said jury adopted and presented to the court as its 
verdict. 

The first, second, and fourth assignments will be con- 
sidered together. Under this head counsel for plaintiff in 
error, in their brief, insist that the facts, as stated by the 
plaintiff in his testimony at the trial, disclose contributory 
negligence on his part which should prevent his recovery. 
The act of the plaintiff, suggested as constituting contribu- 
tory negligence, is that of not turning back and abandoning 
his walk along the sidewalk and street, when he discovered 
that the sidewalk did not continue on the same unbroken 
level. Whether a person of ordinary care and prudence, 
of the knowledge of and acquaintance with the streets and 
sidewalks of a village, or the want of either, which the 
plaintiff was shown to have possessed, would have turned 
back and abandoned his purpose in proceeding along the 
street on ascertaining that there was an apparent break in 


666 SUPREME COURT OF NEBRASKA, 


Village of Ponca v. Crawford. 


the sidewalk, or would have continued his endeavor ‘to 
proceed, is a question of fact for the jury, proper for their 
consideration and determination, under proper instructions. 
Such instructions were given, and I think their conclusion 
is fully justified by the evidence. Attention is called to the 
consideration of the condition of the finances of the defend- 
aut, in common with other villages in the early stage of their 
corporate existence, rendering a complete system of sidewalks 
impracticable. ‘To this, it must be replied that, to be 
passable and safe, a sidewalk need not be wide, very 
permanently built, nor of costly material. Neither need 
it be continuous throughout the length of the street, but 
when one is built or suffered to remain on a part of the 
street only, its ends or termini must be so graduated to the 
natural level of the street as to permit pedestrians to safely 
pass from it, and without being obliged to climb down 
over obstructions. Furthermore, sidewalks in villages are 
not ordinarily built from the public finances, but by the 
abutting property holders in obedience to appropriate or- 
dinance and by-laws. It must be conceded, then, that no 
amount of knowledge on the part of the plaintiff of the 
low state of finances of the defendant, or of villages gen- 
erally, would be sufficient to charge him with legal notice 
of the defect in defendant’s sidewalk, by reason of which 
he sustained the injury complained of. The evidence 
seems to leave no doubt that the sidewalk in question was 
built on the side of and projecting into the street from the 
line of an abutting lot, the position in which public side- 
walks are placed, if at all. When this walk had been 
placed in that position, by whomsoever, or by whatever 
authority, and the village authorities had notice of it, or it 
had been built so.long in that position that such authority 
‘ought to be presumed to have knowledge of it, the village 
would be eqnally liable as though the walk had been built 
by its express authority. Having carefully examined the 
evidence as to the nature and extent of the plaintiff’s in- 
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juries, I fail to see that the damages allowed by the verdict 
are excessive or unjust. 

As to the point raised by the first denial in the answer 
of defendant, its corporate existence at the date of the neg~ 
ligence complained of, the corporate existence de facto of 
the village of Ponca, at least since the year 1876, was 
sufficiently proved to sustain the verdict; such being the 
case, the erroneous admission of evidence tending to prove 
the regular incorporation of the village, even if such there 
was, would be error without prejudice. 

As to the third assignment, it is sufficient to say that no 
error of law, occurring at the trial, is pointed out in the 
brief for our consideration. 

The fifth and ninth assignments are to be considered 
together, that, for the misconduct and irregularities of the 
jurors in retirement, in marking down the damages re- 
spectively as a dividend, taking their own number as a 
divisor, and returning the quotient as their verdict, they 
acted improperly, and that a new trial ought to be granted, 
is to be considered in the sole light of the evidence of the 
jurors, Miller, Paul, and Bottorff, who disclosed the fact. 
On examination, they testified “that no agreement was 
made, prior to marking down the respective amounts, that 
the result should be their decision and constitute their 
verdict, but that several votes were afterwards taken, and 
that the marking down was not binding.” 

It has been held, with a Jarge concurrence of opinion, 
that a showing that a verdict thus ascertained, without 
previous agreement to be bound by the result, is not alone 
sufficient to invalidate the finding (Barton v. Holmes, 16 
Towa, 252), and that if the specified means is adopted 
merely for the sake of arriving at a reasonable measure ‘of 
damages, without binding the jurors by the. result, it is no 
objection to the verdict. (Dana v. Tucker, 4 Johns,, 487.) 

In a like instance, in the case of Harvey v. Jones, 8 
Humph., 157, it was held that a jury may make the ex- 
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periment with a view to ascertain what the amount will be, 
and if the amount gives satisfaction they may retain it as 
their verdict. But they cannot agree, before the amount 
is ascertained, that they will abide by it, and if they do, it 
is an error for which a new trial will be granted. 

In the case of Dunn v. Hall, 8 Blackt., 82, the court 
say that, “the law is well settled that in actions for 
unliquidated damages the jury may adopt the process 
resorted to in this case, adding the amounts and dividing 
by twelve, to obtain a medium sum to be submitted as a 
proposition for a verdict; and it is equally well settled 
that it must not be adopted pursuant to an agreement to 
be bound by its result.” The impropriety of this practice 
of addition, division, and the quotient, as a measure of 
damages, consists not in the method, nor the sum of the 
result, but in the prior agreement to be bound by it; and 
for the reason that this verdict is within the rule of propri- 
ety, and not obnoxious to it, the fifth and ninth assign- 
ments are overruled. 

As to the sixth, seventh, and eighth assignments of 
errors of the court in refusing the sixth and seventh 
instructions offered by defendant, in giving the eleven 
instructions offered by plaintiff, and the first and third of 
its own motion, it is sufficient to state that in the former 
review of this case it was held that the rule as to proof of 
written instruments and records does not include oral 
testimony of the existence of such instruments and records, 
preliminary to their introduction or proof of loss; that the 
order of admitting evidence was discretionary with the 
court, and that an error on the trial without prejudice or 
disadvantage to the plaintiff in error was not one of 
sufficient gravity to reverse the judgment. These views 
are repeated; they dispose of the remnants of the case, 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
Tux other judges concur. 
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JANE GREENLEE, PLAINTIFF IN ERROR, V. LOTHAIR 
ScHOENHEIT AND P. H. Jussun, ADMINISTRATOR 
or THE IestaTrR oF Maruras Huser, DECEASED, 
DEFENDANTS IN ERROR. 


1. Liquors: ACTION BY MARRIED WOMAN. An action may be 
maintained against a vendor of intoxicating liquors by a mar- 
ried woman for damages sustained by her by reasun of her 
money being spent by her husband for intoxicating liquors, or 
squandered hy him while intoxicated, or in the saloon of the 
liquor seller. , 


2. RIGHTS OF MARRIED WOMEN. A married woman is not 
only entitled to the services of her husband as a means of sup- 
port, but also, as between herself and a vendor of intoxicating 
liquors, to the proceeds of his labor for such purpose. 

3. VERDICT INSUFFICIENT. A married won:an brought 


her action against the keeper of saloons for damages resulting 
from a loss of support by the intoxication of her husband, and 
for the sum of one thousand dollars belonging to her individual 
estate. The verdict of the jury wasa finding in favor of plaintiff 
upon both issues, with an award of damages assessed at one 
dollar. It was Held, That the verdict could not‘be sustained. 


Error to the district court for Richardson county. 
Tried below before Broapy, J. 


E. W. Thomas, Frank Martin, and C. Gillespie, for 
plaintiff in error, cited: Hutchinson v. Hubbard, 31 N. 
W. R., 245. Woolheather ». Risly, 88 Iowa, 491. Raf- 
ferty v. Buckman, 46 Id., 195. Warrick v. Rounds, 17 
Neb., 411. 


Isham Reavis, for defendant in error, cited: Wight- 
man v. Devere, 33 Wis., 579. King v. Bell, 13 Neb., 414. 
Roberts v. Taylor, 19 Id., 184. 


ReeEsE, Cu. J. F 


This action was instituted iu the district court of Rich- 
ardson county, by plaintiff in error against defendants in 
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error, for the purpose of recovering damages alleged to 
have been sustained by her by reason of the sale of intoxi- 
cating liquors to Eli Greenlee, her husband. It is alleged 
in the petition that the plaintiff and said Eli were married 
on the 25th day of June, 1869, and that she has ever since 
lived with him as his wife; that they have five children, 
whose names are given, and all of whom are under fifteen 
years of age; that plaintiff and her said husband and her 
children have resided together, and were so residing to- 
gether at the time of the commencement of the action, con- 
stituting one family; and that plaintiff and her said chil- 
dren were entirely dependent for their support upon the said 
Eli; that from the first day of October, 1882, the defendants 
were engaged in the sale of intoxicating liquorsin Falls City, 
and from that date up tothe commencement of the action, 
continuously sold and delivered to the said Eli Greenlee in- 
toxicating liquors; that prior to that time he was an able- 
bodied and industrious man, and provided a suitable living 
and support for his family, the proceeds of his labor earn- 
ings amounting to the sum of about $1,000 per year, 
which he applied to the support of his said family; that 
by reason of the continued sale and furnishing of intoxi- 
cating liquors to him by said defendants, in quantities 
sufficient to produce intoxication and to incapacitate him 
for work or labor, which said liquors were drank by said 
Eli, he had become intoxicated and incapacitated to earn a 
support for said family, and while in such condition of in- 
toxication the defendants continued to furnish him with 
such liquor, by reason whereof he, ever since the first day 
of October, 1882, had failed to provide a support for his 
said family, such failure being caused by the continued 
use of liquors so furnished by defendants. 

It is further alleged that plaintiff was the owner of a 
farm and other property in said county of Richardson, 
worth about $2,000, and that by mortgaging the same she 
obtained a loan of $1,000; that the said Eli Greenlee, 
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having the possession of said money, which belonged to 
plaintiff, spent and squandered the same in the saloons of 
defendants for intoxicating liquors furnished him by them, 
and in and by the drunkenness brought about by said 
liquors, not only the $1,000 in money had been lost, but 
that, through the foreclosure of the mortgage, the farm 
referred to as a family homestead had also been lost. 

The prayer of the petition is for a judgment for $5,000 
damages, alleged to have been so sustained. A motion was 
filed by. defendants in error to strike out of the petition the 
allegation referring to the farm and the $1,000 alleged to 
have been squandered by Eli at the saloons of the defend- 
anis in error. This motion was overruled, and defendants 
“ answered, denying the principal averments of the petition, 
and alleging, in substance, that prior to the time mentioned 
in plaintiff’s petition, to-wit, October, 1882, and during 
the whole of the life-time of the said Eli, up to the time of 
the commencement of the action, the said Eli Greenlee was 
of.no value to his family; that he never earned, by any exer- 
tion of his own, a living, either for himself or his family ; 
that he had not the disposition to labor for their support, 
and, in short, that he was of no value to himself, his fam- 
ily, or any other person; that he never, at any time, pro- 
vided a support for said family, and therefore they have 
lost nothing by any action of defendants; that prior to the 
marriage of plaintiff to the said Eli, she was fully advised 
as to his character and as to his want of a disposition to 
earn @ livelihood by labor. The allegation of the petition, 
as to the loss of the $1,000 and the farm of the plaintiff, 
is specifically denied, and it is alleged that plaintiff and 
her husband had mortgaged the farm and borrowed the’ 
money for the purpose of building a house on said farm, 
and that the money so borrowed was expended for that 
purpose, but that the erection of the house was entirely 
beyond their means, and that through imprudence they 
brought upon themselves whatever disaster might have 
followed their acts of extravagance. 
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The reply of plaintiff consisted of a denial of the allega- 
tions of the answer. 

The verdict of the jury was as follows: “ We, the jury 
in this case, being duly empaneled and sworn, find all the 
issues joined in favor of ‘the plaintiff and against both of 
the defendants, and we assess the damages of plaintiff at 
the sum of one dollar.” 

A motion for a new trial was filed by plaintiff, which 
was overruled, and judgment was rendered on the verdict. 
From this judgment she prosecutes error to this court. 

Some stress is laid upon the fact that “all” the issues 
are found in favor of the plaintiff. For the purposes of 
this case, we do not think this language is of any material 
importance, as a general finding in favor of plaintiff might, ~ 
perhaps, have imrorted the same meaning. However, we 
shall treat the verdict as being a finding in favor of plaint- 
iff upon both branches of the case, to-wit: The loss of 
support for herself and family, and the loss of the farm 
and the $1,000 referred to in the petition. Upon the 
“farm” branch of the case there might be some argument 
adduced in favor of the verdict of the jury, as it could not 
be contended as supported by authority, that the loss of the 
farm by the foreclosure of the mortgage would constitute 
a proper element of damages. But if plaintiff placed the 
$1,000 referred to in the hands of her husband, and he 
“squandered ” the same at the saloons of the defendants 
by purchasing liquor or by the other methods alleged, 
defendants would be liable therefor. 

Of the instructions given to the jury by the court, we 
here copy the first, third, and fourth given upon the court’s 
own motion. They are as follows: 

“1, This is an action for loss of means of support and 
loss of plaintiff’s separate and individual money. It is 
not an action for loss of society, but it is wholly an action 
to recover for a financial loss of support and maintenance 
and money lost. The plaintiff alleges that, during the 
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_ time stated in the petition, her husband was intoxicated ; 
that in consequence of such intoxication he failed to sup- 
port plaintiff and her children, and squandered plaintiff’s 
money ; that defendants furnished to her husband intoxi- 
cating liquors that contributed to such intoxication. As 
to either class of losses above mentioned, the plaintiff must 
prove all these allegations in relation thereto, by a prepon- 
derance of the evidence, in order to recover. If she has 
so proved all these allegations as to either kind of losses 
aforesaid, against either the defendant Schoenheit, or the 
original defendant, Huber, who is now deceased, and 
his estate is represented by an administrator, you must 
find in favor of plaintiff against such defendant. If 
you find that plaintiff has proved all said allegations 
against both defendants, then you will find in her favor 
against both defendants. If you fail to find all the said 
facts alleged by plaintiff against either of said defendants, 
you will find for both defendants. If you find the truth 
of said allegations as against one of the defendants, and 
not against the other, you will find against the former, and 
in favor of the latter.” 

“3. If you find for plaintiff as to loss of her separate 
money, as alleged in the petition, you will assess her dam- 
ages on account of that kind of loss at the amount of such 
loss sustained by her in the way alleged in the petition, 
with interest at seven per cent per annum from the time 
the loss was suffered. This instruction as to interest 
applies also to loss of means of support, if you find any 
such.” 

“4, If you find for plaintiff, both as to loss of her 
separate money and as to loss of support of herself and 
children, then your verdict will be the aggregate of both 
kinds of losses together.” 

By these instructions the question of loss of plaintiff’s 
money was submitted to the jury. By their verdict the 
jury found in favor of plaintiff upon this question. Taking 

43 
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these findings as being correct, we confess our inability to 
understand the theory upon which the jury could have 
found the loss of $1,000 to result in a damage of only one 
dollar to plaintiff. 

We think this question was properly submitted to the 
jury, and the verdict could not be in favor of plaintiff 
thereon and yet a finding of one dollar be sustained. 

Sec. 15 of Chap. 50, Compiled Statutes of 1887, pro- 
vides that, “The person so licensed shall pay all damages 
that the community or individuals may sustain in con- 
sequence of such traffic,” ete. 

Sec. 8 of Chap. 53 provides that, “A woman may, while 
married, sue and be sued, in the same manner as 3 if she 
were unmarried.” 

Sec. 16 of chapter 50 gives to a married woman the right 
to institute and maintain in her name a suit for all dam- 
ages sustained by herself and children on account of the 
traffic, This section is re-enacted from Chap. 29 of the 
Revised Statutes of 1866, it being Sec. 341 of the criminal 
code of that revision, and section 577 of the criminal code 
as published in the General Statutes of 1873, and by 
reason of its re-enactment into the present law, it has re- 
. mained in force ever since the original enactment. In re 
Mollie Hall, 10 Neb., 537. Hair v. State, 16 Id., 601. 
State v. Wish, 15 Id., 448. 

At the time of the original enactment of section 16 of 
the present law, the rights of a married woman were cir- 
cumscribed by the provisions” of the common law, and, 
therefore, it became necessary to confer upon her the right 
to maintain an action for damages sustained by herself 
and children, such as the loss of support. But in 1871, 
section 3 of the act approved March. Ist of that year com- 
pletely removed the common law disability; since which. 
time she has been clothed with the right to bring an 
action in her own name “in the same manner as if she 
were unmarried.” She, therefore, has the right to main- 
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tain an action for all damages that she, as an individual, 
may sustain in consequence of the traffic in liquors, under 
section 15 of the present law, the same as any other person 
might do under similar circumstances. 

It cannot be questioned that an action might be main- 
tained against a saloon-keeper by any person, other than 
the wife, suffering a loss by his money being “spent” 
and “squandered ” in a saloon by an intoxicated person, 
or by the same spent and squandered, in a saloon kept by 
the defendant. Mulford v. Clewell, 21 O.8.,191. Hem- 
mens v. Bently, 32 Mich., 89. If so, there is uo reason 
why the action may not as well be maintained by the wife 
for similar damage. 

These observations are made, not because they neces- 
sarily arise in the case, but for the reason that counsel in 
their brief asked the court to construe the sections under 
consideration in their application to the case at bar. 

Upon examination of the bill of exceptions, we find the 
testimony as to the capacity or ability of plaintiff’s hus- 
band to support his family to be principally one way. 
That he had the ability to labor, and when not under the 
influence of intoxicants, or suffering from his debauches, 
he had, to some extent, the care and management of his 
farm and the raising of stock thereon. As to his disposi- 
tion to labor, there is a conflict in the testimony. The wit- 
nesses substantially all agree that, from about the year 
1882, until the time of the commencement of the suit, he 
was in the habit of driuking intoxicating liquors, and some 
of the witnesses testified that this habit was formed to such 
an extent as to render him unfit for business or labor dur- 
ing a considerable portion of the time. Defendants’ prin- 
cipal effort was to show that, not only subsequent to the 
time alleged in the petition as the commencement of his 
continued intoxication, which resulted in his failure to 
support his family, but prior thereto, reaching back from 
fifteen to twenty years, and in some cases longer, the hus- 
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band of plaintiff was somewhat shiftless and not inclined 
to labor, although all agree that he had the ability so to do. 

The uniform rule, so far as we have been able to exam- 
ine, established by the courts is, that the wife is entitled to 
the labor of her husband in providing a means of support. 
It cannot be contended but that the proof was sufficient to - 
establish the fact that much of the time of plaintiff’s hus- 
band, and a great portion of his means which should have 
been used in the support of his family, were spent in the 
saloons of defendants. She was not only entitled to his 
services, but also to the proceeds of his labor, as between 
herself and defendants. Much of his time and money be- 
ing spent at their places of business, and being so found by 
the verdict of the jury, it is quite clear that the sum of one 
dollar, returned by them, could in no mauner compensate 
plaintiff for her loss. It is testified by one of the defend- 
ants that plaintiff’s husband paid him one dollar for liquor, 
although more than that amount in value was furnished. 
It is quite probable that the verdict of the jury was based 
upon the testimony of this defendant, as the amount of’ 
the verdict and sale agree. Whether this be true or not, 
we are unable to state, but the coincidence is somewhat 
remarkable. Should this be the case, we are driven to 
the conclusion that the jury found the allegations of the 
to the conclusion that the jury found the allegations of the 
petition to be true, and allowed plaintiff no damages what- 
ever for the loss of support for herself and family 
during the interval named in the petition. ‘The wife 
relies, as she has a right to do, upon her husband, as her 
main, frequently her only, support. The person who de- 
prives her of this support by converting her husband 
into a drunkard and an idle vagabond, most materially 
injures her means of support. She is thereby deprived 
of that to which she had a right, and which, when taken 
away, inflicts upon her a great wrong, for which the state 
gives her a remedy.”  Woolheather v. Lisley, 38 Iowa, 
486, at page 492. 
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The wife has the right to be maintained and supported 
at the expense of her husband, and she has an interest in 
his capacity for labor. This interest in his capacity to 
labor cannot be lessened by proof on the part of defendants 
that he lacked the disposition, so far at least as this failure 
may be traced to his habits of intoxication. The verdict of 
the jury upon the questions of fact involved in the case is 
clearly at variance with the Amount of damages returned 
thereby, and therefore should not be permitted to stand. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Crry or LINcoLN, PLAINTIFF IN ERROR, V. SOPHIA 
BECKMAN, DEFENDANT IN ERROR. 


1. Motion for New Trial. A verdict was returned in court by 
the jury on the 2lst day of May. On the 23d day of the same 
month, # motion for a new trial was filed by defendant. On the 
24th another motion, styled a “Supplemental motion for a new 
trial,’ was filed. By Sec. 316 of the civil code,a motion fora 
new trial must be made during the term a verdict is rendered, 
and within three days thereafter, unless unavoidably prevented. 
The supplemental motion for a new trial, being filed within 
three days after the rendition of the verdict, was held to have 
been an amended motion for a new trial, and asubstitute for the 
one filed on the day previous, and having been filed within three 
days, it was not necessary to obtain leave of court to file it. 


2 Injuries to Person: EvipENcE. In an action for damages 
resulting from personal injury, the plaintiff was permitted to 
testify to the amount of her earnings prior to the injury, for the 
purpose of showing the value of her time. This was without 
objection. She was then asked how much she made each week 
by her labor. Objection was made to the question, which was 
overruled. Jfeld, No error. 
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3. Instructions to the jury shoul he clear, explicit, and definite, 
couched in plain, simple language, and should not give undue 
prominence to one feature of the case or item of the evidence. 


Error to the district court for Lancaster county. Tried 
below before Coapman, d. 


C. A. Atkinson, City Attorney, and J. L. Doty, for 
plaintiff in error, on motion for new trial, cited: Snow- 
den v. Craig, 20 Towa, 477. Humphries v. Marshall, 12 
Ind., 609. Brady v. O’Brien, 23 Cal., 244. Van Val- 
kenburg v. Huff, 1 Nev., 142. First ivstruction. St. 
Louis v. State, 8 Neb., 406. Callanan v. Shaw, 24 Towa, 
441, Shellenbarger v. Nafus, 15 Kan., 547. Evidence 
inadmissible under the pleadings. Baldwin v. R. R., 4 
Gray, 333. Agnew v. Johnson, 22 Penn. State, 471. 
Plimpion v. Gardier, 64 Maine, 360. 


Billingsley & Woodward and G. M. Lambertson, for 
defendant in error, cited: City of Lincoln ». Walker, 18 
Neb., 245. Zrvin v. Wood, 4 Robt., 138. Congreve v. 
Morgan, 18 N. Y., 84. Hart v. Mayor, 9 Wend., 607. 


Reese, Ca. J. : 


This was an action instituted by defendant in error for 
damages resulting from a personal injury, alleged to have 
been suffered by reason of a fall from the sidewalk and 
street-crossing of plaintiff in error, into an excavation or 
depression, alleged to have been wrongfully and negligently 
permitted to remain open at the side of the street, at the 
crossing. 

The cause was tried to a jury, who returned a verdict in 
favor of defendant in error. After the return of the ver- 
dict a motiou for a new trial was filed, assigning as grounds 
therefor: 

“First. Because the verdict of the jury in this case is 
coutrary to and against the weight of evidence, and that 
said verdict is not sustained by the evidence, 


JANUARY TERM, 1888. 679 


City of Lincoln v. Beckman. 


“ Second, Because said verdict was contrary to the law 
of the case. 

“Third. Because of error of law occurring at the trial, 
and duly excepted to by defendant.” 

The next day after the foregoing motion was filed, plaint- 
iff in error filed a “supplemental motion for a new trial.” 
This “supplemental motion” presented, as grounds for a 
new trial, the alleged errors of the court in refusing to give 
certain instructions asked by counsel for plaintiff in error. | 

It is now insisted on the part of defendant in error that 
this “ supplemental ” motion for a new trial was filed after 
the expiration of the three days within which a motion for 
a new trial might have been filed without leave of court, 
and that the attention of the district court was not called 
thereto at the time of the decision upon the motion for a 
new trial. By an examination of the record we find that 
the verdict of the jury was returned into court on the 21st 
day of May. On the 23d the motion for a new trial was 
filed, and on the 24th the paper styled “supplemental 
motion” was also filed, and on the 21st day of June the mo- 
tion for a new trial was overruled and judgment entered 
on the verdict. It will thus be seen that the motions for 
a new trial were filed within three days after the return of 
the verdict, as provided by section 316 of the civil code. 
The fact that the motion was styled “supplemental” will 
have no bearing in the case, nor was it necessary that leave 
should be had, in order to file it. It is somewhat difficult 
to understand the purpose of the pleader, at the time of 
the filing of this motion. He does not seem to have de- 
sired to file it as an amended motion for a new trial, as he 
omits any reference to the grounds alleged in his original 
moiton. It cannot be styled a “supplemental” motion, for 
the reason that all of the causes alleged therein existed at 
the time of filing the original motion. It is quite probable 
that he ‘atended to abandon the grounds alleged in the 
first motion, and stand upon the second. While he had a 
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clear right to file a motion for a new trial at any time 
within the 22d, 23d, or 24th days of May, yet we know of 
no rale of law which would authorize the filing of a motion 
for a new trial in separate sections or parts, thereby un- 
necessarily encumbering the record. We will therefore 
give our attention solely to the last motion filed. This 
consists of twelve assignments or grounds for a new trial, 
the eleventh of which we will first notice: “ Eleventh. 
Because the court erred in allowing evidence to go to the 
jury over the ubjection of the defendant, and to which de- 
fendant at the time duly excepted.” 

This is, perhaps, the same objection as is presented by 
the fourteenth assignment of the error, in the petition in 
error, which is as follows: “The court erred in admitting 
the evidence of Sophia Beckman, to show how much she 
made each week, which evidence 's found on page twenty- 
five of the bill of exceptions.” 

_ By referring to the bill of exceptions, we find that, 
while the plaintiff was upon the stand, she was interro- 
gated as to the valne of her time, prior to the injury, evi- 
dently for the purpose of aiding the jury in arriving at 
the correct measure of damages. The only objection to 
this testimony was to one question, which wa3as to the 
amount of money she was able to earn each week. We 
here quote briefly from lier testimony : 

Q. What.kind of worl did you do before you got 
hurt? 

A. I done washing for other people, and made a good 
living out of it. 

Q. How much did you make? 

A. From $5 to $6 a week. 

The objection is to the question as to how much she 
made. In view of the fact that this inquiry was entered 
upon for the purpose of establishing the value of her 

labor, without objection, we cannot see that there was any 
prejudicial error in admitting the testimony objected to. 
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Plaintiff in error requested the trial court to give cer- 
tain instructions to the jury, which were refused. There 
were nine in number. These instructions, with two ex- 
ceptions, were substantially given by the court upon its 
own motion, and an extended examination of them will 
not now be made. 

The first instruction asked was as follows: 

“ First, The plaintiff, before she is entitled to the recoy- 
ery of any amount, must prove by a preponderance of the 
evidence, every material averment in the petition. 

“Tt is the duty of the jury to give to the evidence of each 
witness such weight and credibility as, in the light of the 
circumstances surrounding each witness, and the interest 
each witness has, if any, in the result of this suit, it is en- 
titled to, in the opinion of the jury. The jury should 
consider any interest that any witness might have in this 
suit, either financially or otherwise.” 

The first clause or paragraph of this instruction was 
given, in substance, by the court, and we will only notice 
the second. 

If this instruction was so written as to fairly express 
the law upon the subject of the interest of witnesses, it 
should have been given, for it is a well-settled rule that, 
in weighing the testimony of witnesses, it is proper for 
the jury to consider their interest, if any, in the result of 
the suit, and to give their testimony such weight as it may 
be entitled to; but if the instruction should not have been 
given, by reason of its form or want of a clear statement 
of the legal proposition, then no error can be predicated 
upon the action of the court in refusing to give it. 

The instruction is open to more than one objection. 
First, it is not clear in its statement of the legal principle, 
and for this reason the trial court might well refuse to give 
it. Second, it consists of many repetitions of substantially 
the same idea, and by the latter sentence seeks to unduly 
and improperly impress upon the minds of the jury that 
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they must consider any interest, “either financial or other- 
wise,” that each witness may have in the event of the suit. 

It is a well-established rule in this state and elsewhere, 
that instructions should consist in a clear statement of the 
rule of law to be applied, and that they should not be so 
framed as to make prominent any particular feature of the 
case or the testimony thereon, and should be explicit and 
clear, and not confused or indefinite. Milton v. State, 6 
Neb., 144. Ballard v. State, 19 Id., 617. Mathewson v. 
Burr, 6 Id., 820. Markel v. Moudy, 11 Id.,:218. Marion 
v. State, 20 Id., 244. 

The second instruction asked by plaintiff in error,and 
refused by the court, was as follows: 

“2. Persons traveling on foot in the city, should do so 
along the sidewalk and crossings, and where such sidewalks 
and crossings are in proper condition and repair for ordinary 
travel on foot, the city is not liable in damages for an injury 
occurring in the street from a defect in the street, and if you 
find from the evidence in this case, that the sidewalk and 
crossing referred to in plaintiff’s petition were, at the time 
of the alleged injury, in proper condition and repair for 
ordinary travel on foot, and that: plaintiff was not injured 
by reason of any defect in the sidewalk or crossing, then 
your verdict will be for the defendant.” 

It seems to be the contention of counsel for plaintiff in 
error that, if defendant received her injury by falling off 
the crossing into the excavation or depression, she could 
‘not recover, provided the sidewalk and crossing were in 
themselves perfect. That is, that she could not recover 
anything, unless she was able to show that the sidewalk 
and crossing were in a broken condition, out of repair, or 
imperfect in their construction. This, we do not ‘think, is 
the law, and the instructiun referred to was properly re- 
fused. 

We think it tolerably well settled that, in cases of this 
kind, the question of care, or the want of it, is one which 
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should be left to the jury, under all the circumstances of 
the case, and if they found that defendant in error, in the 
exercise of ordinary care, fell from the sidewalk into the 
excavation or depression and received the injury, and that it 
was negligence on the part of the city to allow such a de- 
pression or excavation to remain so near the sidewalk as to 
render it dangerous, then she could recover. The whole 
question of negligence, both upon the part of plaintiff and 
defendant, was for the jury to determine. 

No substantial error having occurred in the trial of the 
case, the judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


° 


J. O. Miniiegan & Co., PLAINTIFF IN ERROR, V. GEORGE 
BuTcHER, DEFENDANT IN ERROR. 


J. Evidence examined, and Held, To sustain the verdict. 


2. Evidence. In an action for the price of certain grain alleged 
to have been delivered by the plaintiff to the defendant, the 
weigh checks issued by the agent of the defendant in the usual 
course of business are competent evidence for the purpose of 
proving the number of bushels or pounds of grain delivered. 


PARTNERSHIP. In an action against a company or 
partnership composed of persons whose names are given in the 
petition, the certificate of partnership, as shown by the records 
of the county, is admissible for the purpose 'of showing the 
names of the members of such firm or partnership. 


4, A New Trial will not be granted for errors not prejudicial to 
the party complaining. 


5. Impesching Witness. One of the methods of impeaching 
a witness is by showing that he has made statements out of 
court at variance with his testimony. ‘his rule may be applied 
to party to action as well as to a disinterested witness, and the 
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fact that the matter upon which a witness testified may involve 
an admission which might be proved as having been made 
against his interest would not change the rule. 


6. Sale: MARKET VALUE OF GRAIN. Where, in an action for the 
purchase price of grain alleged to have been delivered upon a 
contract by which the price was fixed and agreed upon, the an- 
swer being a general denial, the parties upon the trial offered 
evidence, without objection, tending to show the market value 
of the grain at the time of its delivery, it was proper for the 
court to instruct the jury, in substance, that, if they found that 
the grain was actually delivered and no contract was made as 
to the price, the plaintiff might recover the value of the grain 
so delivered. 


Error to the district court for Wayne county. Tried 
below before Powers, J. 


Frank Fuller, for plaintiff in error, cited: Gregory v. 
Cameron, 7 Neb., 419. Bishop Cont., Sec. 178. Ben- 
jamin on Sales, as 389. Te ownsend v. Caenina: 23 Wend., 
435. Athe v. Bartholemew, 33 N. W. R., 112. Story 
Eq., Sec. 192. Wendall'v. Van Pandan 1 John. Ch., 
344. Bank v. Lee, 13 Pet., 107. Merchants Bank v 
State Bank, 10 Wall., 604. Hooper v. Browning, 27 N. 
W.R., 419. McDonald v. McDonald, 34 Id., 276. 


Northrop & Welch, for defendant in error, cited : Oropsey 
- vy. Averill, 8 Neb., 158. 


ReESE, Cu. J. 


By the petition filed in the district court it was alleged, 
- that plaintiff in error (Milligan & Co.) was a company 
formed for the purpose of carrying on business in the state 
of Nebraska, and not incorporated, and that on the eighth, 
ninth, and tenth days of November, 1886, defendant in 
error sold and delivered to plaintiff in error, at its special 
instapce and request, two hundred and ninety-six and 
niné-tenths busheis of flax, at seventy cents per bushel, 


JANUARY. TERM, 1888. 685 


Milligan & Co. v. Butcher, 


amounting to $207.88, and one hundred and eighty 
bushels of wheat, at forty-eight cents per bushel, amount- 
ing to $86.40, then agreed to be paid therefor by plaintiff 
in error; that no part of the same had been paid, and there 
was due thereon the sum of $294.23, with interest, for 
which judgment was demanded. 

The answer consisted of an admission of the allegation 
of the petition, that plaintiff was an unincorporated com- 
pany formed for the purpose of transacting business in the 
state. All other allegations were denied. 

There was a jury trial, which resulted in a verdict in 
favor of defendant in error for the amount claimed in the 
petition, and for which judgment was rendered. A motion 
for a new trial was filed by plaintiff in error, which con- 
sisted of the following grounds: 

“ First, The verdict is contrary to law. 

“ Second, The verdict is not sustained by sufficient evi- 
dence. 

“Third, The court erred in admitting weigh checks 
issued at Winside. 

‘“‘ Fourth, The court erred in admitting the record of 
Wayne county, showing the co-partnership existing be- 
tween J. O. Milligan and P. A. English. 

“ Fifth, The court erred in the admission of certain testi- 
mony against the objections and exceptions made at the 
time by the defendant. 

“ Sixth, Errors of the court in admitting and excluding 
testimony prejudicial to the defendant during the trial. 

“Seventh, The court erred in giving instructions fifth 
and seventh, as asked by plaintiff.” 

This motion was overruled, and judgment entered upon 
the verdict. Defendant in the action, as plaintiff in error, 
presents the case to this court for review. 

In disposing of the first and second grounds for a new 
trial, it may be sufficient to say that, upon an examination 
of the testimony introduced, we find the verdict to be 
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sufficiently sustained by the testimony. In short, it could 
not well have been otherwise. As shown by the petition, 
the action was for the price of a certain quantity of flax 
and wheat delivered to plaintiff in error by defendant in 
error. The delivery of the grain is fully established by 
the testimony on the part of defendant in error, and not in 
reality denied by plaintiffin error, yet we observe that, in 
many places in the testimony on the part of the defense, it 
is stated, in terms, that they bought no grain of the kind 
named of defendants in error. Upon a careful analysis 
of the testimony referred to, we find that it is sufficiently 
- shown, even by the defense, that a quantity of flax and 
_ wheat was delivered at the elevator of plaintiff in error, at 
Winside, which corresponded with the amount named in 
the petition, but for some reason, which is not made clear 
by the testimony of plaintiff in error, it seems that the title 
of defendant in error to the grain mentioned was disputed ; 
yet it is not shown that it belonged to any other person, 
or that any good reason existed why defendant in error 
should not receive the price. 

The third ground for a new trial, that the court erred 
in admitting weigh checks issued at Winside, cannot be 
sustained. A number of such checks were introduced in 
evidence, and admitted over the objections of plaintiff in 
error. They were issued by one J. M. Cherry, who was 
shown to be plaintiff’s agent, and by the clear weight of 
testimony represented the amount of grain delivered. The 
question of the order of proof does not arise, but if it did, 
while it is apparent that but little regard was paid to the 
order and methods of introducing testimony, and the 
’ checks referred to were introduced out of the usual order, 
yet no prejudice could result to the losing party by such 
course, and that alone would not be sufficient to warrant a 
reversal of the judgment. 

Referring to the fourth clause of the motion for a new 
trial, that the court erred in admitting the record of 
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Wayne county, showing the partnership existing between 
Milligan & English, the question is not fully presented by 
the record, as we are unable to find such a record in the 
bill of exceptions. But we cannot see that plaintiff in 
error could have been prejudiced by the admission of such 
record, in. any event, as it could do no harm, if wrongfully 
admitted. But it is probably true that the introduction of 
this instrament or record was for the purpose of showing” 
the relation existing between English and the firm, in 
order to render admissible as against such firm certain 
admissions and conversations by hit. 

The fifth and sixth grounds for a new trial contained in 
the motion may be considered together. They are, in 
brief, that the court erred in his rulings in the admission 
and rejection of testimony during the trial. These objec- 
tions refer principally to the order in which the testimony 
was introduced. We have examiued the bill of exceptions, 
and find no prejudicial error upon the matter of the ad- 
mission or rejection of testimony. As measured by rules 
of evidence in that behalf, it canuot be denied but that 
the case was presented to the jury without much regard 
to the order usually observed in the introduction of testi- 
mony. But, as we have seen, no prejudice resulted there- 
from, and no complaint was made upon that ground at the 
time. Every opportunity was givei by the trial court for 
a full and complete investigation of all matters in issue by 
plaintiff as well as by defendant, and we are unable to find 
where any prejudice could result from the rulings of the 
conrt or from the order in which the testimony was 
introduced. 

It is further insisted that the court erred in giving in- 
structions numbered five and seven as asked by defendant 
in error. These instructions are as follows: 

“5th. The court instructs the jury that one of the 
modes of impeaching a witness is by showing that he has 
made statements out of court at variance with his state- 
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ments on the witness stand, and if the jury believe from 
the evidence that any witness has made statements, at an- 
other time and place, at variance with his evidence in this 
case, regarding any material matter testified to by him, 
then it is the province of the jury to determine to what 
extent this fact would impeach either his memory or his 
credibility, or detracts from the weight which ought to be 
given to his testimony.” 

“7th, The plaintiff requests the court to charge the 
jury that, if they find from the testimony that the plaint- 
iff delivered to the defendants the flax and wheat in con- 
troversy, and there had been no previous contract for the 
sale or purchase of it, the reception of the same by de- 
fendant would be sufficient to entitle the plaintiff to 
recover the market value of the same.” 

The objection to number five is, that it was not war- 
ranted by the testimony. As an abstract proposition of 
law, it is conceded to be correct, but it is insisted that 
there was no testimony introduced to warrant the giving 
of the instruction. Strictly speaking, this is perhaps true, 
as no effort was made to impeach the general reputation of 
any witness for truth and veracity. The attention of one 
of the members of the firm constituting the plaintiff in 
error, when upon the witness stand, was called to certain 
conversations, alleged to have been had between himself 
and defendant in error, in the presence of a third party. 
In some respects his testimony amounted to a denial 
of any such conversation or statements as presented in 
the interrogatory. The general tenor of his testimony, 
however, upon that part of the case, was to the effect 
that he did not remember the conversation. Defend- 
ant in error then in his turn called two witnesses, one of 
whom was himself, for the purpose of proving the conver- 
sation. This was competent, not only for the purpose of 
impeachment, but particularly as tending to prove an 
admission made by the witness against his interest. 
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While it was competent for the latter purpose, it incident~ 
ally served the purpose of impeachment, and, therefore, 
the instruction was correctly given. 

The objection to the seventh instruction is, that it is a 
virtual abandonment of the contract alleged in the peti- 
tion, and an effort made by defendant in error to recover 
ou the quantum meruit. 

There can be no doubt, from the whole testimony, but 
that flaxseed and wheat were delivered to plaintiff in error, 
corresponding in quantity with the allegations of the peti- 
tion. The only real issue made was, as to the contract 
having been made prior to delivery, by which the price 
was fixed or determined. Ordinarily the position taken 
by plaintiff in error, as to this instruction, might be con- 
sidered correct, but in view of the course taken by the 
parties on the trial, we think the instruction was properly 
given. As we have said, the answer was a general denial. 
Under it, the plaintiff in error seems to have endeavored 
to show that the contract was not made as claimed, and 
that the grain and flax were not worth so much in the 
market as the alleged contract price. No objection was 
made to this defense as preseuted by plaintiff in error, and, 
in view of this evidence, it was competent for the court to 
instruct the jury as it did. 

It is contended in the brief of plaintiff in error that the 
first proposition which presents itself is, whether there was 
an absolute sale of the property in controversy by defend- 
ant to plaintiff, and, if not, then the only question to be 
considered is, whether there was a delivery and acceptance. 
That if no contract was made and no material obligations 
assumed which could be construed into a contract of sale, 
the action could not have been maintained. In a proper 
case the position taken by plaintiff in error is undoubtedly 
sound, that a mere offer or promise, not accepted, in- 
volves no agreement and cannot constitute a contract. 
But in the case at bar, it is clearly shown that grain and 

44 
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flax were delivered by defendant in error and accepted by 
plaintiff in error. This, of itself, would create an implied 
obligation on the part of plaintiff in error, to pay for the 
property thus received, and under the circumstances in this 
case would present sufficient proof to create a presumption 
in favor of the contract alleged. The only suggestion 
contained in the brief as to a legitimate defense is in the 
contention that defendant in error could not, with full 
knowledge of the whole transaction, ‘rest on his oars un- 
til the matter was closed up with Haguewood, and then 
complacently step in and claim the proceeds.” But there 
is no proof in the record that the property that was pur- 
chased was the property of Haguewood, nor that he ever 
made any claim to the money to be paid therefor. Neither 
is there any proof that the grain had ever been paid for to 
any other person. If another than the defendant in error 
was the owner of the flax and grain, it ought to have been 
shown upon the trial. If another claimed the money he 
might have been required to appear and assert his title 
thereto. Nothing of this kind was done, and we must 
presume that. plaintiff in error made all the defense he had. 
If he did, the verdict of the jury was clearly right, and 
the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


E. A. WIGGENHORN ET AL., PLAINTIFFS IN ERROR, V. 
Jacos Kountz, DEFENDANT IN ERROR. 


1. Riparian Rights: AcCRETIONS: TRESPASS. Where an island 
in the Platte river had been surveyed by the United States 
and sold to a party who received a patent therefor, such party 
or his grantee will become the owner of any accretions to such 
island or of land formed by avulsion from the washing away of 
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the upper part of the island and the sudden formation of new 
land on the lower end thereof, and a party cutting trees growing 
upon the land so formed will be liable to the owner thereof in 
trespass. 


FILUM aqua. While the general rule is, that 
a qraat of land on a stream not navigable includes all islands 
or parts of islands between the shore and the centre thread of 
the stream, unless reserved, yet, where there is a clear reserva- 
tion of the islands, either expressly or by necessary implication, 
they do not pass to the grantee, and the jilum aque which bounds 
the grant is the centre thread between the shore and the island. 
In such cases two fila aque are established—one on each side of 
the island. 


: MAIN-LAND: ISLANDS: SEPARATE SURVEYS. Where 
the main-land and an island have been separately surveyed, and 
purchased by differeut parties as distinct tracts, the grantees of 
the main-land cannot claim the island as included in their grant. 

4. Motion for New Trial. Where two or more parties are sued 
jointly, and there is a verdict and judgment against them, and 
either defendant desires to raise a question peculiar to himself 
in the motion for a new trial, he should file a separate motion 
and not join with the other defendants. 


Error to the district court for Saunders county. Tried 
below before Post, J. 


T. B. Wilson, J. B. Strode, and Sam M. Chapman, for 
plaintiff in error, cited: Bissell v. Fletcher, 19 Neb., 727. 
Hopkins v. Dickinson, 9 Cush., 548. Middeton v. Pritch- 
ard, 8 Scam., £21. Porter v. White, 13 Wis., 625.  ALil- 
ler v. R. R. Co., 71 N. Y., 384. 


C. Thompson, for defendant in error, cited: Buse v. 
Russell, 86 Mo., 209. Lammers v. Nissen, 4 Neb., 245. 
3 Washburn’ Real Prop., 452. Woodbury v. Short, 17 
Vt., 387. 


MaxweELt, J. 


The defendant in error brought an action against the 
plaintiffs, in the district court of Saunders county, to re- 
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cover the value of certain trees cut down by, and con- 
verted to the use of, the plaintiffs in error. The defend- 
ant in error alleges, in his petition, “ That from the 7th 
day of December, 1871, until the 29th day of November, 
1882, he was the owner in fee simple, and in the posses- - 
sion of lot one in section thirty, in township thirteen north, 
of range ten east, in Saunders county; that on or about 
the first day of September, 1881, and between that date 
and said 29th day of November, 1882, and while plaintiff 
was the owner and in possession of lot one aforesaid, the 
said defendants, Ernest A. Wiggenhorn, John Johnson, 
and Emery A. Clossen, unlawfully and with force broke 
and entered upon the plaintiff’s said land, described as 
follows, to-wit: Lot one, in section thirty, in township 
thirteen north, of range ten east of the 6th principal 
meridian, Saunders county, the state of Nebraska, and 
then and there cnt down one hundred cottonwood trees 
belonging to plaintiff, and then growing on said land, 
and of the value of one hundred and ninety dollars, and 
carried the same away and converted them to their own 
use to the plaintiff’s damages in the sum of $190. 

Johnson filed an answer to the petition, in which he 
alleges, in substance, that he was employed by Wiggen- 
horn to cut the trees in question, and that Wiggenhorn 
informed him that he had lawful authority to cut said . 
trees. 

Wiggenhorn and Clossen answer jointly, denying the 
facts stated in the petition. 

On the trial of the cause a verdict in favor of Kountz, 
and against all the plaintiffs in error, for the sum of $25 
was returned. A motion for a new trial was thereupon 
filed and overruled, and judgment entered upon the 
verdict. 

The testimony shows that, at the time stated in the 
petition, the defendant in error was the owner of lot one, 
section 30, T. 13 N., range 10 east. The land was entered 
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prior to the year 1860, and a patent issued in that year, 
under which the defendant in error claims title. The lot 
in question is an island situated in the Platte river, there 
being a well defined channel on each side of said island. 
In the year 1867, during high water in the Platte river, the 
upper part of said island was washed away, and the testi- . 
mony tends to show formed an accretion to the lower end of 
said island. The timber in question was cut on the land 
thus formed at the lower end of the island. That sixty 
trees from 8 to 15 inches in diameter were cut on this 
land, and used as piles on Mr. Wiggenhorn’s mill-dam, is 
proved beyond controversy. There is some dispute in the 
testimony as to whether Mr. Johnson was hired by 
Wiggenhorn, or sold him the piles; also whether Clossen 
was employed by Wiggenhorn or Johnson, butin the situa- 
tion of the case the particulars as to the transaction are not 
material. All three participated in the trespass, and Mr. 
Wiggenhorn procured the trees, for which he claims to have 
paid Johnson $32. The proof shows that the trees, for the 
purposes for which they were used, were worth from $2 to 
$2.75 each. 

The principal defense relied upon is, that the land on 
which the trees grew was not the property of Kountz, but 
was public land, to which all had equal rights; and it is 
claimed further, that the land thus suddenly formed would 
belong to the parties owning the main-land bordering on 
the river near said island. These questions will be con- 
sidered in their order. 

In Lammers v. Nissen, 4 Neb., 245, Judge Gantt, in 
defining the word accretion, says: ‘That an accretion to 
land is the imperceptible increase thereto on the bank of the 
river by alluvial formations, occasioned by the washing 
up of sand or earth, or by direliction, as when the river 
shrinks back below the usual water-mark ; and when it is 
by addition, it should be so gradual that no one can judge 
how much is added each moment of time. And when the 
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formation of land is thus imperceptibly made on the shore 
of a stream, by the force of the water, it belongs to the 
owner of the land immediately behind it, in accordance with 
the maxim, de minimis non curat lex. It is said that no 
other rule can be applied on just principles, for the rea- 
son that every proprietor whose land is thus bounded, is 
subject to loss by the same means which may add to his 
territory, and as he is without remedy for his loss in this 
way, he cannot be held accountable for his gain.” 

In speaking of an avulsion, Washburn R. P. (4th Ed.), 
Vol. 8, p. 60, says: ‘Cases sometimes occur where con- 
siderable quantities of soil are, by the sudden action of 
water, taken from the land of one and deposited upon or 
annexed to the land of another. The difference between 
avulsion, as the latter process is called, and alluvion, con- 
sists in the one being done by imperceptible loss from the 
land of one, and increment to that of the other; and in the 
other, its being done suddenly, to an extent which can be 
ascertained and measured. In the case of avulsion the soil 
still belongs to the first owner, unless he shal] have suffered 
it to remain in its new position until it cements and coa- 
jesces with the soil of the second owner; in which case the 
property in the soil will be changed and no right to re- 
claim it remain.” 

If it be conceded, therefore, that the land so formed at 
the lower end of the island in question was formed sud- 
denly, by washing the soil from the upper end of the island 
to the lower, the soil would still remain that of the owner 
of the island, and a person cutting trees on the land so 
formed would be liable for the same. 

The plaintiffs in error strenuously contend, in substance, 
that, as a grant of Jand on a stream not navigable includes 
all islands or parts of islands between the shore and the 
centre thread of the stream, that therefore the land on 
which the trees grew belonged to the owner of the main- 
land on the river adjacent to such islands. 
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There is no doubt of the rule that grants of land bound- 
cd upon a river not navigable carry with them the exclu- 
sive right and title of the grantee to the centre of the stream, 
unless the terms of the grant clearly denote the intention 
to stop at the edge or margin of the river, the rule of the 
common law being that proprietors of land adjoining pub- 
lic rivers not affected by the flow of the tide own the soil 
ad filum aque. 3d Kent’s Commentaries, 427. 

In Ingraham v. Wilkinson, 4 Pick., 273, the supreme 
court of Massachusetts say: ‘The doctrine of alluvion and 
its consequences seems to be very clearly settled. That 
which is formed by gradual accretion belongs to the owner 
of the soil to which it adhcres. The Jand which may be 
separated from a man’s farm by a sudden change of the bed 
of the river may be reclaimed by him who lost it. Islands 
formed in the river, if altogether on one side of the divid- 
ing line, the filum aque, belong to him who owns the bank 
on that side: if formed in the middle of the river, they are 
appropriated to the owners on each side, not in common, 
but in severalty, according to their original dividing line, 
the filum aque, as it is where the waters begin to divide. 
Such is the civil law, and the justice of this appropriation 
cannot be questioned. If the flum aque divide itself, and 
one part take the east and the other the west, and leave 
an island in the middle between both fila, the one-half will 
bel. ix to the one Jord and the other to the other.” 

In Trustees, etc., v. Dickinson, 9 Cush., 548-9, it is said: 
“Tn the case just now supposed, of an island arising in the 
middle of the river, it is divided by that line which was 
the thread of the river immediately before the rise of the 
island. But that line must thenceforth cease to be the 
thread of the river, or filum aque, because the space it 
occupied has ceased to be covered with water. But, by 
the fact of an island being formed in the middle of the 
river, two streams are necessarily formed by the original 
river dividing it into two branches; the island itself hay- 
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ing become solid land, forms itself a bank of the new 
stream on the one side and the old bank on the main shore 
forms the other. And the same rule applies on the other 
side of the island. There must, then, be a jilum aque to 
each of these streams, whilst the old filum aque is obliter- 
ated to the extent to which land has taken the place of 
water. But this island. having all the characteristics of 
Jand, may soon be divided and subdivided, by conveyances 
and descents, and all the modes of transmission of property 
known to the law, and thus become the property of differ- 
ent owners. Now suppose another island is formed in one 
of these branches, between the first island and the original 
main shore. It seems to us that it must be divided upon 
the same principle as the first; but, in doing it, it will be 
necessary to assume as the filum aque the middle line 
between the first island and the original river bank on 
that side.” 

Where the main-land and an island have been separately 
surveyed and sold by the government to different parties, 
the grantees of the main-land do not by such grant acquire 
the island. In such case, the grant to each being separate 
and distinct, neither can claim beyond the calls of his entry 
and patent. Therule is, that where there is a clear reser- 
vation of islands in a grant of main-land adjacent to a 
river, either expressly or by necessary implication, such 
islands do not pass to the grantee, and the filum aque 
which bounds the grant is the centre thread between the 
shore and the island. In such cases, two fila aque are 
established, one on each side of the island. Stolp v. Hoyt, 
44 TIl., 223. Hopkins Academy v. Dickinson, 9 Cush., 
544. People v. Canal Appraisers, 13 Wend., 355. Buse 
v. Russell, 86 Mo., 209. 

In the case under consideration, it is clearly shown that 
there isa well-defined channel of the river on each side, 
between the main-land and the island. The grant of the 
main-land, therefore, would, at the most, merely extend to 
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the centre thread of the stream between the shore and the 
island, so that in no event could an owner of the main-land 
claim an interest in the island. 

Some objection is made that the evidence is not sufficient 
to justify a verdict against Clossen. There is but little 
doubt that Mr. Wiggenhorn was the party really benefited 
by the cutting of the trees, and apparently he should be 
liable for the damages resulting therefrom. This question, 
however, cannot be determined in this action, as the motion 

. for a new trial is joint. There is no error in the record, 
and the judgment is affirmed. 


JUDGMENT AFFIRMED. 
Coss J., concurred. 


Reese, Cu. J., having been of counsel in the subject- 
matter of the suit, did not sit. 


Dixon County, PLAINTIFF IN ERROR, Vv. E. E. HAt- 
STEAD, DEFENDANT IN ERROR. 


i Taxes: UNITED STATES BONDS. United States bonds are not 
taxable under the laws of this state. Certain U. S. bonds were 
purcbased on the 3d day of March, 1886, by a private banker, 
who, on the 17th day of May, of that year, claimed the same as 
exempt from taxation. The board of equalization having im- 
posed taxes on the bonds, Held, That the evidence before such 
board failed to show that the bonds were purchased as a means 
of evading taxation.. 


- PURCHASE FOR PURPOSE OF EVADING TAXA- 
TION. Where a private banker, about a month before the time 
fixed by law for the assessment of property, converted his assets 
into United States bonds, Held, That if the change in the charac- 
ter of the funds was merely temporary—the object being to 
escape taxation—that such assets would be liable to be taxed, 
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and that the question of the bona fides of the transaction was 
one of fact for the jury to determine. Jones v. Seward Co., 5 
Neb., 561. 


ASSESSMENT: EQUALIZATION. A private banker, 
in returning a list of his property to the assessor, claimed 
as exempt from taxation certain United States bonds, giving 
their numbers and denomination, to which the assessor made no 
objection at the time, but after the Ist day of June of that year 
added the value of said bonds to the assessment list of said bank, 
and called the attention of the board of equalization to the fact. 
Notice was thereupon served on the bank, which appeared and 
contested the right to increase said assessment. Evidence was 
taken for and against said claim, and the increase in the assess- 
ment ordered by said board, which order was reversed by the 
district court. Held, That the charge made by the assessor was 
in the nature of a complaint, and made by a competent party, 
and that evidence was properly received in support of the com- 
plaint, but that the evidence did not warrant the order of the 
board of equalization. 


ASSESSMENT. Where an assessment has been duly made 
and returned, the property owner may rest securely upon such 
assessment unless a complaint is filed against him before the 
board of equalization, and evidence given in support of the com- 
piaint tending to show that his assessment should be increased. 


Error to the district court for Dixon county. Tried 
below before CRAWFORD, J. 


W. F. Norris an J. J. Me Allister, for plaintiff in error. 


W. #. Ganit, for defendant in error, cited: Jones v. 
Seward County, 5 Neb., 561. Lynam v. Anderson, 9 Id., 
376. Sumner & Co. v. Colfax County, 14 Id., 524. 


MaxweELt, ‘J. 


In May, 1886, the defendant returned to the assessor 
of Ponca, Dixon county, “The amount of bonds and 
stucks of every kind, state and county warrants, and other 
municipal securities, and shares of capital stock of joint 
stuck, or other companies or corporations held as an in- 


. JANUARY TERM, 1888. 699 


Dixon County v, Halstead. ‘ 


vestment in any way representing assets, the sum of 
$16,336.16,” and also returned the amount of bonds and 
other securitics exempt by law from taxation, specifying 
the umount and kind of each, the same being included in 
the preceding fifth item, as follows: 


“Nos. 66759 | 12050 @ 126 $15,183 
39976 
61797 Nos. 66168 
5748 37969 
38902 120770 } $1,000 each. 
49974 81047 
62502 - 220151 
49494 $500 each. 
18071 
64694 % 
45438 U.S. 4% Bonds, 
14247 
28832 ” 
29946 No. 16423 $50. 


The statement was duly sworn to by the defendant, and 
delivered to the assessor. The assessor raised no objections 
to the list, but seems to have returned the same with the 
other lists to the county clerk. About that time—whether 
before or after returning the lists is not clear, the assess- 
or added $12,050 to the defendant’s assessment, and 
notified the board of equalization of the fact. On the 
8th of June, 1886, the board of equalization of the village 
of Ponca notified the defendant 1o appear and show cause 
why his assessment should not be raised $12,050, the 
amount added by the assessor. In answer to this notice, 
the defendant appeared and contested the right of the 
board to increase the assessment as proposed by the assessor. 
A. considerable amount of testimony was taken before the 
board, from which it clearly appears that the defendant 
did possess the bonds described in the assessment list at the 
time of the assessment, and that he actually produced them 
before the board. Upon these points there is no dispute. 
The board found that the defendant had not purchased the 
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‘bonds in good faith, but as a means of evading taxation; 
hence, that the bonds were taxable; and this ruling was 
unanimously affirmed by the board of supervisors of Dixon 
county. The case was then taken on error to the district 
court, where the order of the board of supervisors was 
reversed, from which judgment the county brings the 
cause into this court by petition in error. 

It is the policy of the law of this state to impose taxes 
on every species of property not specifically excepted from 
taxation by the constitution. As all property is protected 
by law, it is but just that it should bear its share of the 
expense of supporting the government which protects it, 
This state, however, has no power to impose taxes upon 
United States bonds, as they are exempt under the United 
States statute. With the justice or propriety of such ex- 
emption we have nothing to do. The propriety, also, of 
conducting a bank upon non-taxable securities is somewhat 
doubtful, as it would seem to be only justice that capital 
protected by the law should share in the burden incurred 
for such protection. It is clearly shown, however, that on 
the 8d day of March, 1886, the defendant purchased 
the bonds in question, and that he still possessed them 
in June of that year; and for aught that appears, is 
still the owner thereof. There is not a particle of 
testimony in the record from which it can reasonably 
be inferred that the defendaut purchased the bonds in 
question with the intention of selling the same after 
the time for assessing property had passed. There is 
some inference of that kind, perhaps, from the fact that 
the bonds were purchased but a short time before the time 
of assessing property, but that alone is not sufficient to 
show bad faith, Any evasion of that kind, to enable a 
party to escape his just proportion of the taxes imposed by 
law, should be frowned upon by the courts, and a party 
not permitted to shelter himself behind such temporary 
change in the character of his funds. The question whether 
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such change is temporary or permanent, no doubt, is proper 
to submit to a jury to determine the fact from the evidence 
in the case. And as the judgment was reversed in the 
district court, the case now stands for trial on the question 
of fact in that court, if either party so desire. Jones v. 
Commissioners, 5 Neb., 561. 

The assessor of Ponca precinct had no authority to in- 
crease the amount of the assessment after the Ist day of 
June, 1886, and probably did not design to do so on his 
own authority, but merely to make a charge upon which 
the board of equalization could act. The charge thus be- 
came a complaint against the defendant, made by a com- 
petent party. The board of equalization thereupon served 
a notice upon the defendant of the filing of the complaint, 
and a considerable amount of testimony was taken, both 
against him and in his favor, but, in our view, the evidence 
fails to show that the investment in United States bonds 
was made as a temporary expedient, for the purpose of 
evading taxation. If it should be made to appear that 
the bonds were sold soon after the adjournment of the 
board of equalization, it would be a circumstance tending 
to show want of good faith in the defenddnt. | 

Where property has been duly assessed, the owner may 
rest securely upon the valuation so fixed, until a case is estab- 
lished authorizing an addition to the assessed valuation of 
such property. ‘The assessor acts in a judicial capacity in 
making an assessment of property. The law presumes 
that he will do his duty faithfully, fearlessly, and impar- 
tially; therefore, to authorize the board of equalization to 
increase the assessment of an individual, a complaint must 
be made and testimony taken upon the same, authorizing 
such increase. Otherwise the board will have no power. 
State v. Dodge County, 20 Neb., 595. People v. Reynolds, 
28 Cal., 111. People v. Flint, 39 Id., 670. People v. 
Goldtree, 44 Id., 323. As the testimony in this case 
would not warrant the board of equalization in increasing 
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the assessment of the defendant, the judgment of the dis- 
trict court is right, and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


CockLE SeEpPaRATOR Manuracrurinc CoMPANy, 
PLAINTIFF IN ERROR, V. S. W. CLARK, DEFEND- 
ANT IN ERROR. 


1, Judgment: FINAL ORDER. An order of the district court 
setting aside a decree and permitting a defendant to plead to 
an answer filed by a co-defendant, by leave of court, but of 
which said defendant had no notice, is not a final order. 
Spencer v Thistle, 13 Neb., 227, distinguished. 


2. Pleading: ANSWER AGAINST CO-DEFENDANT: TIME FOR 
PLEADING. Where a defendant files an answer against a co- — 
defendant, seeking to enforce.certain rights against his property, 
such answer is in the nature of a cross-petition, and although 
no summons should be issued thereon, yet the co-delendant is 
entitled to the shme time to plead thereto as though the defend- 
ant filing the answer was plaintiff, and the co-defendant sole 
defendant; and a decree taken before the time to plead has ex- 
pired is erroneous. 


3. Default: Noricz. While all parties to an action are bound to 
take notice of pleadings properly filed within the time required 
by law, yet where a party in default obtains leave of court to 
file a pleading affecting other parties, the parties so affected 
should be notified of the filing of such pleading, unless such 
persons or their attorneys are present when the order is made. 


Motion to dismiss proceedings in error from Adams 
county. 


Batty & Castro, for the motion. 


J. B. Cessna, contra. 
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MAaxweELL, J. 


On the 4th day of April, 1887, William Dickman 
filed a petition against S. W. Clark and others, in the dis- 
trict court of Adams county, to foreclose a mechanic’s lien 
on certain mill property in the village of Juniata. A 
summons was duly issued and served on the defendants, 
requiring them to answer on the 9th day of May, 1887. 
Clark was the principal debtor, the other defendants being 
supposed to have some claim upon the real estate sought 
to be affected. The case was afterwards dismissed as to 
Dilworth and Smith. 

On the 23d day of June, 1887, the Cockle Separator 
Manufacturing Co., one of the defendants, obtained leave 
to answer, and thereupon filed an answer, claiming a lien 
upon said premises by virtue of a certain mortgage executed 
thereon by the defendant, Clark. ‘The plaintift’s attor- 
ney waived notice, but no notice was given to the defend- 
ant, Clark, of the order of the court or the filing of the 
answer. 

On the 25th day of June of that year, default was taken 
against Clark, and a decree entered foreclosing a mechan- 
ic’s lien, and also the mortgage above referred to. Two 
days thereafter Clark filed a motiou to vacate the decree, 
and for leave to plead to the answer of the Cockle Sep- 
arator Manufacturing Co. This motion was taken under 
advisement by the court, which, on the Ist day of Sep- 
tember, 1887, made an order as follows: 


“ And now on,this day said cause comes on for hearing, 
and the court being fully advised in the pre:ises, sustains 
said motion. 

“Tt is therefore considered and adjudged by the court, 
that the default taken against said Clark, and the decree 
and judgment heretofore rendered and entered in this case 
against said Clark and in favor of the said Cockle Sep- 
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arator Manufacturing Co., be and same is hereby set 
aside, and said Clark is hereby given leave to answer 
herein within twenty days, and the said Cockle Separator 
Manufacturing Co. have thirty days to plead thereto, 
to which the Cockle Separator Manufacturing Company 
excepts,” etc. 

From this order the Cockle Separator Manufacturing 
Co. brought the case into this court by petition in error. 
_ A motion is now made to dismiss the case, because there 

is no final judgment, ete. 

In a number of cases this court has held, that an order 
granting a new trial during the term at which the judg- 
ment was rendered is not a final order. Brown. Edgerton, 
14 Neb., 458. Artmanv. West Point Mnfg. Co., 16 Id., 
575. Wilson v. Shepherd, 15 Id.,. 17. Daniels v. Tibbets, 
16 Id., 666. It is claimed on behalf of the plaintiff in 
error that Spencer v. Thistle, 13 Neb., 227, establishes a 
different rule. An examination of that case, however, will 
show that the plaintiff's are mistaken. In that case the 
district court confirmed the report of the referee and 
rendered judgment thereon in favor of the plaintiff and 
against the defendant. Two days thereafter, the attorneys 
for the defendant filed a motion to vacate the judgment, 
set aside the report of the referee, allow the defendant 
to answer, and for a trial before a jury. No cause was 
assigned for the motion, nor any statutory ground assigned 
therein as a basis for the action of the court. Notwith- 
standing this failure to assign any cause for the vacation of 
the judgment and the report of the referee, the court at- 
tempted to set the same aside and grant a-new trial. This 
action of the district court cast a cloud upon the plaintiff’s 
judgment, which prevented him from enforcing the same, 
and this court removed such cloud, and virtually held that 
the district court, in all its proceedings to vacate the judg- 
ment and report of the referee, had exceeded its jurisdiction, 
and that its action therein was void. 
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In the case under consideration, however, the decree, so 
far as the Cockle Separator Mfg. Co. was concerned, was 
prematurely rendered. ‘The answer of said company seeking 
to foreclose its mortgage was in the nature of a cross-action 
against a co-defendant. The defendant filing such 
answer, in all but in name, isa plaintiff, and while no sum- 
mons is required as in cases where a cross-petition is filed, 
yet the party against whom the relief is sought is entitled 
to the same time to plead‘as he would be entitled to if his 
co-defendant was plaintiff and he the sole defendant. 
And no valid decree could be taken against him until the 
time to answer had expired. While the parties to an action 
are required to take notice of all pleadings required. 
by law which are filed within the periods therein pre- 
scribed, yet, where a party is in default and a pleading is 
filed out of time by the order of the judge or of the court, 
notice should be given of the filing of such pleading to all 
parties to be affected thereby, unless such persons or their 
attorneys are present when such order is made. In any 
view of the case, therefore, the court did right in setting 
aside the decree and permitting Clark to plead to the 
answer of the Cockle Separator Mfg. Co. And the order 
not being final, the motion to dismiss is sustained. 


JUDGMENT ACCORDINGLY. 


Tue other judges concar. 
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Henry WINKLER ET AL., PLAINTIFFS IN ERROR, V. 
Simon RoEDER, DEFENDANT IN ERROR. 


1. Practice: TRANSCRIPT FOR SUPREME COURT. Where no 
objection is made to the summons, or to the return of the officer 
thereon, such summons should be omitted from the transcript. 
So with journal entries not involved in the case, and the costs 
of such immaterial matter, if the proper motion is made, will be 
taxed to the party at fault. 


2. Evidence. The testimony, Held, To sustain the substantive 
allegation of the petition. 


3. Answer: GENERAL DENIAL: EVIDENCE. Where the answer 
is a general denial, the testimony will be confined to facts which 
tend to prove or disprove the allegations of the petition, and a 
defendant will not be permitted to interrogate witnesses on 
cross-examination upon matters not involved in the issue but in 
the nature of an affirmative defense. 


4. Damages: ATTORNEY FEES. As vindictive damages cannot 
be recovered in this state, attorney fees are not recoverable in 
actions of tort, except where specifically provided for by statute, 


Error to the district court for Adams county. Tried 
below before Morris, J. 


Dilworth, Smith & Dilworth, for plaintiffs in error, cited : 
Dow v. Updike, 11 Neb., 97. Hardy v. Miller, 11 Id., 
899. Otoe County v. Brown, 16 Id., 398. 


A. H. Bowenand J. B. Cessna, for defendant. in. error, 
cited: 1 Sutherland Damages, 71, 727-733. Boldt v. 
Budwig, 19 Neb., 739. Brown v. Evans, 17 Fed. Rep., 
917. Smith v. R. R., 23 Ohio State, 10. Marshall v. 
Betner, 17 Ala., 838. Kitile v. DeLamater, 7 Neb., 70. 
Raymond Bros. v. Green, 12 Id., 215. 


MAXWELL, J. 


The defendant in érror brought an action in the district 
court of Adams county against the plaintiffs, and alleges 
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in his petition, “That on the 9th day of November, 1883, 
in the night time, between the hours of 10 and 11 o’clock of 
said night, the said defendants broke into the dwelling-house 
of said plaintiff, and then and there made an assault upon 
the plaintiff, and did then and there him, the said plaintiff, 
beat, wound, whip, choke, and ill-treat, by striking said — 
plaintiff on the head and face with a large stick otf wood, 
and by. whipping said plaintiff with a carriage whip, on the 
body of said plaintiff, aud by choking him, and by smear- 
ing the naked body of plaintiff with tar, whereby plaintiff 
was bruised, wounded, and made sick, whereby he was 
unable to attend to business for a period of one year, and 
that by reason of said assault, beating, wounding, and ill- 
treatment as aforesaid, said plaintiff has sustained per- 
manent injury by being permanently disabled from per- 
forming the usual labor of said plaintiff, and plaintiff 
alleges that he has sustained damages, by reason of said 
assault, beating, wounding, ill-treatment, in the sum of five 
thousand dollars, for which he prays judgment, with 
reasonable attorneys’ fees.” 

The plaintiffs in error (defendants below) filed an answer, 
denying all the facts stated in the petition. On the trial 
of the cause the jury returned a verdict as follows: 

“We, the jury in this case, being duly impaneled and 
sworn, do find and say that we find for the plaintiff, and 
assess the amount the said plaintiff is entitled to receive of 
and from said defendants, Henry Winkler, Oscar Winkler, 
John Blevenicht, and Frederick Young, at $1,000, and 
$200 attorneys’ fees.” 

A motion for a new trial was duly made and overruled, 
and ju lgment entered on the verdict. 

Beture proceeding to the consideration of the issues in- 
volved in this case, we desire to cal] attention to the con- 
dition of the record. The action was commenced in 
November, 1884, and the trial had in June, 1887, a number 
of terms of the district court having intervened between the 
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commencement of the action and the time of trial. No 
objection is made to the summons, nor could there be, as 
the plaintiffs in error made a general appearance by filing 
an answer, yet we have a copy of the summons set out in 
the transcript, and the several returns of the officer thereon. 
Neither was any objection made to the several continuances 
_ of the case in the district court, but they are set out at 
Jength in the record. This matter covers eleven pages, 
and is entirely needless and should be taxed to the party 
at fault. In a number of cases this court has held, that 
immaterial matter, like a copy of a summons, the returns 
on the same, when no objection is made to the returns or 
the summons, should be omitted from the transcript. So 
with a motion, demurrer, or other pleading not relied upon; 
they should be omitted, as they merely cumber the record. 
If objection should be made in this court to the omission 
of any pleading from the transcript, and the proper sug- 
gestion filed, the clerk of the district court will be required 
to certify the pleading omitted. But where unnecessary 
matters are inserted in the transcript, the costs of the same 
will be taxed to the party at fault, if the proper motion is 
made therefor. 

The principal errors relied upon in this case are: Ist, 
That the evidence is not sufficient to sustain the verdict. 
The testimony tends to show that the plaintiffs in error 
and others went, at the time stated in the petition, to the 
house of the defendant in error, and stripped him, inflicted 
many blows upon his person, and covered him with tar. 
Upon this point there is practically no dispute in the testi- 
mony. The defendant in error claims that the abuse he 
received caused a rupture, from which his health has been 
greatly impaired. ‘There is other testimony in the record, 
however, which clearly shows that the rupture complained 
of had existed for a long time prior to the injuries inflicted 
by the plaintiffs in error. As to other injuries, however, 
the allegations of the petition are fully sustained, The 
first objection, therefore, is untenable. 
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2d, ‘The second objection is, that the -cross-examination 
of the defendant and his witnesses was too much restricted. 
The answer being a general denial, the only issue was as to 
the truth of the allegations of the petition. A persistent 
effort was made, however, on behalf of the plaintiffs in error, 
to introduce affirmative proof, on cross-examination, which 
the court properly refused to admit. 

3d, Objection is made to the attorney fees, and it is 
claimed they cannot be recovered under our statutes. 

In Roberts v. Mason, 10 O. 8., 277, it was held, that 
attorney fees were proper in this class of cases. An exam- 
ination of the case, however, shows that the court approved 
of the rule of exemplary or vindictive damages, and 
therefore, the court say: “The jury, which has the power 
to punish, has necessarily the right to include the consider- 
ation of proper and reasonable counsel fees ia their estimate 
of damages.” The court held that, in actions upon con- 
tract, or nominally in tort, that attorney fees ought not to 
be included. This case was cited with approval in Smith 
v. Pitisburg, Ft. Wayne & Chicago Railway Co., 23 0.8., 
10. In this state, however, vindictive or exemplary dam- 
ages are not allowed. Boyer v. Barr, 8 Neb., 71. Roose 
v. Perkins, 9 Neb., 315. Riewe v. McCormick, 11 Neb., 
264. Boldt v. Budwig, 19 Neb., 739. Damages being 
compensatory, therefore, and not vindictive, we know of 
no rule that would require the allowance of attorney fees 
in an action of tort, and deny the same in an action on 
contract. In both classes of cases the plaintiff recovers 
according to his rights, and justice will be best subserved 
by applying the same rule in both classes, unless where 
the statute provides differently. The rule adopted in Dow 
v. Updike, 11 Neb., 97, Hardy v. Miller, 11 Id., 399, 
Otoe County v. Brown, 16 Id., 898, is applicable to 
cases of tort. This rule has been in force ever since the 
organization of state courts, and if changed it should be 
by statute. 
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The defendant in crror has leave to remit from the 
judgment within twenty days the sum of $200, attorney 
fees, and upon condition that the remittitur is made, the 
judgment of the district court will be affirmed; otherwise 
it will be reversed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


. 


Srate oF NEBRASKA, EX REL. FRANK Davey, vV. 
G. W. WILKINSON, RESPONDENT. 


Election: TIE VOTE: MANDAMUS. In an application for a man- 
damus against the incumbent of a county office. reqniring him 
to deliver the books, papers, and moneys of the office to the re- 
lator, who claimed the office by virtue of a tie vote at the elec- 
tion, and a determination of such tie in his favor by lot, Held, 
That the certificate should show specifically the manner in 
which such lot was determined ; and where it is shown that 
the respondent was not present, and took no part in such de- 
termination, the certificate should show that the county clerk 
drew for him, and that in such drawing and the determining 
of such lot, the said clerk, for the respondent, was an actor, 
equally with the relator, and that such lot was conducted and 
determined in such manner as to preclude the possibility of 
forethought or design on the part of any of the actors orcanvass- 
ers by which the determination of the lot might have been in- 
fluenced to the disadvantage of the respondent, 


ORIGINAL application for mandamus. 


W. E. Gantt and Joy, Wright & Hudson, for relator 
cited: State v. Jaynes, 19 Neb., 161. State v. Dodson, 
21 Id., 222. People v. Kilduff, 15 Ill., 492. Harwood 
e. Marshall, 9 Md., 83. 
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Barnes Bros., Mell C. Jay, John T. Spencer, and George 
H. Fair, for respondent, cited: People v. Olds, 3 Cal., 
175. Fish v. Weatherwaz, 2 Johns. Cases, 217. Com- 
monwealth v. Common Council,7 Am. Law Reg., 362. 
Ex parte Harris, 52 Ala., 87. 


Coss, J. 


This is an original application in this court for a per- 
emptory writ of mandamus, by Frank Davey, relator, 
against G. W. Wilkinson, respondent, and involves the 
prima’ facie title to the office of county treasurer’ of Da- 
kota county. 

The relator, by his petition, alleges that, on the 8th day 
of November, 1887, he was, and now is, and for a long 
time preceding had been, an elector of Dakota county. 

That at the general election in and for said county, on 
the 8th of November, 1887, among other officers to be 
elected for two years, was that of county treasurer for said 
county. : 

That at the general election in and for said county, in 
and for the year 1885, the defendant, G. W. Wilkinson, 
was a candidate for said office, and was duly elected, qual- 
ified, and entered upon the duties of said office, and has 
since been acting as such county treasurer. 

That at the general election held on the 8th day of No- 
vember, 1887, the relator and the defendant were the op- 
posing candidates for said office, and were voted for, they 
being the only candidates for said office for said year. 

That afterwards the canvassing board of said county sat 
at the office of the county clerk of said county, and said 
vote was then and there duly canvassed, and as a result it 
was found that the relator had received for county treas- 
urer 697 votes, and that the defendant, G. W. Wilkinson, 
had received for said office 697 votes, and said board of 
canvassers so returned. 
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That afterwards, there being a éée in the votes for said 
office, the relator and the defendant were notified by the 
county clerk to appear at his office on the 12th day of 
November, 1887, and draw lots to determine who was en- 
titled to said office for the ensuing term. 

That on said day the relator, in accordance with said 

notice, appeared at the clerk’s office of said county, and 
the defendant failing to appear, the county clerk, in accord- 
ance with law, drew for him, and said lot was decided in 
favor of the relator. ; 
' That in accordance with said drawing the certificate of 
election. was duly issued and delivered to the relator, who 
executed his bond as such county treasurer, which was 
duly approved and accepted by the county commissioners, 
and filed by the county clerk within the time required by 
law; that the oath of office was taken as provided by law; 
and that on the 5th day of January, 1888, the relator de- 
manded of G. W. Wilkinson, the defendant, whom he was 
elected to supersede, all the records, books, papers, moneys, 
accounts, and effects belonging to said office, and the said 
defendant refused and failed to deliver the same. Witha 
prayer that a peremptory writ of mandamus issue com- 
manding the defendant forthwith to hand over to the re- 
lator all records, books, papers, moneys, accounts, and 
effects belonging to said office, and for his costs herein. 

Defendant, by his answer, admits the allegations con- 
tained in the I., II., III. paragraphs of relator’s petition. 
For answer to IV. paragraph, he denies each and every 
allegation therein contained, and avers the fact that at the 
general election, on the 8th day of November, 1887, he 
was a candidate for re-election on the republican ticket and 
the relator on the democratic ticket, and that one Thoinas 
L. Griffey was a candidate on tlie prohibition ticket, and 
said candidates were the only ones voted for, for said office, 
at said election. 

Defendant denies each and every allegation of the V. 
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paragraph in the petition, and avers the fact that no can- 
vassing board ever canvassed the votes for the office of 
county treasurer for said county at the election of Novem- 
ber 8, 1887, and further states that the county clerk of 
said county was a candidate for re-election on the same 
ticket with the relator; that he, with his deputy clerk, who 
was not a disinterested elector of said county, and one other 
person, pretending and assuming to be a canvassing board 
for the purpose of canvassing the votes cast at said election, 
met at the office of said county clerk and wrongfully and 
unlawfully pretended to canvass the said votes cast at 
said election for said office, and did, contrary to the facts, 
make return that the relator had received 697 votes for 
said office, that defendant had received 697 votes, and that 
T. L. Griffey had received a certain number of votes, 
the exact number defendant is not advised. 

Defendant admits that he was notified to appear at the 
clerk’s office of said county on the 12th day of November, 
1887, to cast lots for the said office, but avers that said 
notice is wholly insufficient and is of no legal force and 
effect; and the defendant denies the allegations of the VI. 
paragraph, except the one above admitted, and defendant 
especially denies that there was a tie vote for said office at 
said election on the 8th day of November, 1887, and avers 
the fact that he received a majority of all the votes cast at 
said election, at least 700 votes, and that the relator only 
received 695 votes for said office, and that said pretended 
canvassing board made the said return in order to defraud 
the defendant of his election to said office. 

Defendant denies each and every allegation iu VII. 
paragraph, and avers the fact to be that, on the 12th day 
of November, 1887, the relator weut to the office of the 
county clerk of Dakota county, and falsely pretending that 
there was a tie vote for the oflice of county treasurer of 
said county at the election on the 8th day of November, 
1887, pretended to cast lots who should be entitled to the 


714. SUPREME COURT OF NEBRASKA, 


State v. Wilkinson, 


office for the ensuing term; that the defendant, relying on 
the fact that he had received a majority of votes at said 
election, refused to participate in the casting of lots; and 
defendant denies that said county clerk drew lots for him 
in that behalf, and avers the fact to be that said clerk held 
two pretended lots in his hand, and that the relator, in 
collusion with the said clerk, and in pursuance of a plan 
between the said clerk and relator,-did take one of the 
pretended lots from the hand of the said clerk, who at 
once declared that the relator had drawn the lot which en- 
titled him to the said office, all of which was done wrong- 
fully and unlawfully, in accordance with a previously 
arranged plan and conspiracy to defraud the defendant of 
his election to said office; that the same was so planned 
and carried out by the relator as aforesaid. 

The defendant, answering to the VIII. paragraph, ad- 
mits that said clerk issued and delivered a pretended cer- 
tificate of election for said office to the relator, and also 
admits that the relator filed his bond, approved by the 
county commissioners, as set forth in his complaint. 

Defendant further alleges that, relying on the fact that 
he had been elected by a majority of votes cast at said 
election, he also filed his bond as such treasurer, and took 
the oath of office as provided by law; that he settled with 
the board of commissioners as provided by law; that his 
bond was accepted and approved by said board, and duly 
recorded, and that he became, on the 5th day of January, 
1888, and thereafter was and is his own immediate suc- 
cessor in office for the ensuing term of two years from said 
date, and admits that he refused to deliver up the office, 
The defendant’s answer contains other averments not ma- 
terial to be set forth. 

At the hearing the relator presented a “certificate of 
election” from the county clerk under the “ court of com- 
missioners seal,” dated November 12, 1887, that, “at a 
general election held on the 8th day of November, 1887, 
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G. W. Wilkinson and Frank Davey each received 697 
votes for the office of the treasurer of Dakota county, in 
the state of Nebraska, and on the 12th day of November, 
A.D. 1887, in the clerk’s office in said county, in the pres- 
ence of the canvassing board of said county, the said tie 
was decided by lot, as required by law, in’ favor of the 
said Frank Davy, he is therefore duly elected treasurer of 
Dakota county, in the state of Nebraska.” 

There also appears on the files of the case, but by which 
party presented does not appear, nor is it remembered by 
the writer, the affidavits, respectively, of Geo. H. Fair, 
Mell C. Jay, Frank Davey, the relator, J. P. Twoohig, 
the clerk, and P. J. Keeffe, stating the manner of casting 
lots to decide the said tie vote for candidates for treasurer. 

From a comparison of said affidavits, it appears that, 
on said 12th day of November, 1887, said board were in 
session, and considered together the manner of casting 
said lots, and different methods being suggested, the clerk 
suggested that as fair a method as any would be to draw 
straws, and said board decided to adopt said method, and 
the hour of 10 a.m having arrived, and said Davey being 
present, and said Wilkinson failing to appear, thereupon 
George H. Fair announced that the clerk would go into 
the vault alone and arrange two straws of different 
lengths, and when he came out he, Fair, would announce 
which one should win ; and thereupon said Fair took two 
straws out of a broom and cut them of different lengths 
and handed them to the clerk, who went into the vault, 
and said Fair closed the door, so that it was entirely dark 
in the vault, so that the clerk could not see the straws, 
and the clerk arranged the straws, aud came out of the 
vault with the straws in his hand, concealed, excepting 
the ends which extended, and did not look at the straws, 
ucr at any person, after coming out of the vault, nor at 
any person in the room, but held out his closed hand 
with the straws therein, aud turued his eyes in the oppo- 


716 SUPREME COURT OF NEBRASKA, 
State v. Wilkinson. 


site direction toward the wall, whereupon said Fair an- 
nounced that the longest straw should win, and that Davey 
being present, and Wilkinson still failing to appear, said 
Davey should draw first; that when said Davey had 
drawn one of said siraws, on comparison, it was found to 
be the longest straw, and thereupon said board declared 
that said Davey was elected to said office and entitled to 
the certificate of election, and said Fair wrote such certifi- 
cate, the clerk signed the same and delivered it to said 
Davey. 

The relator’s cause consists solely in his certificate of 
election under section 49 of chapter 26 of the election law, 
as follows: ‘‘ When there is a tie between two persons 
for an office to be filled by the county alone, or by any 
precinct therein, the clerk shall notify them to appear at 
his office at a given time to determine the same by lot be- 
fore the canvassing board, and the certificate of election is 
to be given accordingly. If either party fail to appear or 
to take part in the lot, the county clerk shall, draw for 
him.” 

The defendant’s answer to the relator’s petition avers 
that it was falsely pretended that there was a tie vote; 
that there was collusion between the relator and members 
of the board; that, therefore, he refused to participate in 
the casting of lots, and he denies that he was given suffi- 
cient notice, or that the county clerk drew for him. 

Of this defense, the only material averments are, that 
he was absent, without sufficient notice, and that the clerk 
did not draw for him. 

The relator not having been elected to the office, his 
application for a mandamus to place him in possession de- 
pends wholly upon the terms of his certificate, and the 
authority of the certificate rests equally upon its strict 
conformity to the essential requirements of the statute. 
Its validity is its identity with the mandatory requirements 
of the statute, precedent, and prima facie. The require- 
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ments of notice to the defendant, and on his failure to ap- 
pear and take part in the lot, that the clerk draw for him, 
are not presumed to have been carried out unless certified 
on the face of the certificate itself. It was not the inten- 
tion of the law to authorize the canvassing board to dis- 
pose of any office, but to decide a tie vote by lot, through 
chance and hazard. The board was but the means and 
contrivance to determine the tie, according to the letter of 
the law, without the action or influence of any man’s 
choice or will. It ought, therefore, to appear from the 
certificate that the statute was strictly complied with,. that 
each party to the controversy had an equal chance in the 
lot, that the result, from the method adopted, could not 
have been influenced by the action of any member of the 
board, but that it was independent of forethought or de- 
sign. It was necessary to appear, from the certificate, that 
the defendant had a drawing in the lot, that in his absence 
the county clerk drew for him, and that the clerk lost and 
the relator won, without the possibility of anticipating the 
result. 

The morality of this provision is not a question in the 
ease, nor is its wisdom to be considered, but in discharging 
a public trust of peculiar importance under it, it is consid- 
ered safest to require the strictest letter of the law to be 
observed. 

The writ is therefore denied. 


WRIT DENIED. 


THe other judges concur. 
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Hamintton County, PLAINTIFF IN ERROR, v. T. L. 
MEYERS, DEFENDANT IN ERROR. 


Non-resident Pauper: couNTY NOT LIABLE FOR MEDICAL AT- 
TENDANCE. A non-resident became sick in Aurora, the county 
seat of Hamilton county. He had neither money nor property 
with which to procure medical aid. A physician attended him 
during his sickness, and while the county board were in session 
in Aurora. No application was made to the overseers of the 
poor nor to the county board for aid, and the services of the 
physician were rendered without any solicitation or direction 
from any person having authority to create an indebtedness 
against the county. Inan action against the county upon au 
account for the services rendered, it was Held, That there was no 
legal liability against the county. 


Error to the district court for Hamilton county. Tried 
below before Norval, J. 


Hainer & Kellogg, for plaintiff in error, cited: Salsbury 
v. Philadelphia, 44 Penn. State, 803. Moon v. Howard 
County, 97 Ind., 176. Roberts v. Pottawatomie County, 
10 Kan., 29. Hendricks v. Commissioners, 35 Kan., 483. 


Agee & Stevenson and J. H. Smith, for defendant in 
error, cited: Gage Co. v. Fulton, 16 Neb., 5. Thustees v. 
Ogden, 6 Ohio, 23. 


ReesE, Cu. J. 


This was an appeal from the decision of the county 
board of plaintiff in error, by which they rejected a claim 
of defendant in error for services rendered as a physician 
for a stranger who was taken sick in Aurora without means 
to employ a physician to treat him during his illness, 

The allegations of the petition were, in substance, that, 
prior to the 26th day of February, 1885, one J. M. Immel, 
a non-resident of the state, fell sick at Aurora, without 
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money or property to pay for his board, nursing, and med- 
ical aid,.and that he remained sick from that time until 
after the 23d day of March of the same year, and that 
during all of said time-it was absolutely necessary for him 
to have medical aid and attention; that prior to the first 
date named the county board had established a poor-house 
in said county, and had caused notice thereof to be entered 
upon their. records, but that the condition and health of 
said Immel was such that he could not have beeu removed 
to:said poor-house without endangering his life; that at 
the time of the rendition of the services the county had in 
its employ a county physician, whose duty it was to render 
medical services to the poor of the county, but that during 
the whole period of the sickness of said Immel the said 
county physician was sick—confined to his room—and was 
wholly unable to furnish any medical services to the poor 
of said county, ov to any other person; that it was not the 
duty of said county physician, under his contract with said 
county, to furnish medical aid to said Immel—he being a 
non-resident—but that defendant in error was bound so to 
do, and that he did render such necessary service to said 
Immel, of the value of $36, an itemized account of which 
is attached to the petition. 

An answer was filed by the county, which, for the pur- 
poses of a full understanding of the questions presented, we 
here copy: 

“Comes now the said defendant, and for answer herein 
avers the facts to be: That it never employed the plaint- 
iff in any manner or form to render the services by him 
declared upon in his petition ; nor did it in any manner or 
form authorize the same; nor had it any knowledge or 
notice whatever of the rendition of said services until after 
the same were rendered. The defendant further avers that 
no application whatever was ever. made by the said J. M. 
Immel mentioned in the plaintiff’s petition, or by any one 
for him, to the county physician of the defendant, nor its 
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board of commissioners, for any assistance, board, nursing, 
medical, or other aid whatever, until after the rendition of 
the services by the plaintiff declared upon, although said 
board of county commissioners were in open, public session 
at Aurora, the county seat of said county—being at the same 
village where the plaintiff has for many years resided, and 
where said Immel then was—as said plaintiff well knew, 
on the 1st, 2d, and 3d days of March, 1885, and before 
any considerable portion of said services were rendered by 
the plaintiff, nor was the condition of destitute circum- 
stances of Immel made known to said county board, or in 
any way brought to their notice, until after the rendition 
of the services by the plaintiff declared upon in this action. 

“The defendant therefore submits, under advice of coun- 
sel, that, in respect to services of the plaintiff herein de- 
clared upon, he was and is a mere volunteer, and was not 
in the employ of the defendant, and that the defendant is 
not liable to him for said services in any sum of money 
whatever. 

“The defendant further avers that, prior to the rendition 
of said services, the county board of said defendant, for the 
better regulation of the indigent of said county, entitled 
under the law to assistance from said county, and at its ex- 
pense, at a regular meeting of said board, to-wit, on Janu- 
ary 28, 1885, duly adopted and made of record and 
published among the proceedings the following resolution, 
viz.: ‘In the matter of the pauper poor of this county, it 
is hereby ordered that no allowance be made by this board 
for the care of any such poor, unless such poor shall be 
inmates of the county poor-house, or they shall have been 
confided to the care of some discreet householder of the 
county by the county commissioners, as provided by law,’ 
of which said action and resolution of the said board the 
plaintiff, before the rendition of said services, had actual 
knowledge.” 

A general demurrer was filed to this answer, which was 
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sustained; and plaintiff in error electing to stand upon his 
answer without further pleading, judgment was rendered in 
favor of defendant in error. Plaintiff in error files its 
petition in error in this court, in which it assigns for error 
the ruling of the district court upon the demurrer, thus 
presenting for decision the question of the degal liability of 
the county for the services rendered by defendant in error. 
Whatever may have been the moral duties of the county, 
we must deal alone with its legal obligations. 

By section 4 of chapter 67, Compiled Statutes, entitled 
paupers, justices of the peace in each precinct are made the 
general overseers of the poor in their respective precincts. 
Their powers as such overseers seem to have been substan- 
tially destroyed by section 21 of the same chapter, but we 
do not think it was the purpose of the legislature to entirely 
divest the overseers of such authority in the cases mentioned 
iit section 14 of the same chapter. That section is as fol- 
lows: “ Whenever any non-resident or any other person 
not coming within the definition of a pauper, shall fall sick 
jn any county in the state, not having any money or property 
to pay his or her board, nursing, and medical aid, it shall 
be the duty of the overseers of the poor of the precinct 
where such person shall be, to furnish such assistance to 
such person as they shall deem necessary; and if any such 
person shall die, said overseer shall provide all necessary 
means for a decent burial of such person.” This would 
not destroy the authority of the county board in cases like 
the one at the bar where it was in session in the immediate 
vicinity of where the destitute person was sick. In such 
case their attention should have been called to the fact by 
the overseer, in order that the necessary provision might 
havé been made for the relief of such destitute person. 
But it often happens, no doubt, that an emergency may 
exist, in which relief might not be had by reason of the 
board not being in session, or from other causes. In such 
case it would be the duty of the overseer to afford tempo- 
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rary relief. Gage County v. Fulton, 16 Neb., 5. But the 
case at bar presents a different question. The services—no 
donbt meritorious—were furnished withont any direction 
from any person having authority to act. So far as is 
shown by the record, the services were entirely voluntary. 
It is quite probable—in fact we may assume it to be true— 
that there was at least one justice of the peace in the village 
within which Immel was sick. Hither such justice, or the 
county board while in session, could have provided for the 
immediate relief demanded. It may be that it was not the 
~ duty of the county physician to attend upon the person 
referred to, in his sickness, but that fact, if true, could not 
change the rule which must be applied. It was the intent 
of the legislature, as shown by the whole line of enact- 
ménts upon the sul.ject of municipal and county govern- 
ments, to ercate boards and persons whose duty it should 
be to dispense the charities of the public and control public 
expenditures, in order tosecure personal accountability of its 
ofticers and agents. While in this case public morals might 
suggest the payment of the claim presented, yet it would 
open a door which would be liable to great abuse by the 
unscrupulous. Hence the law-making power has seen fit to 
withhold the authority, of persons other than designated 
officers, to create indebtedness. Roberts v. Potiawatomie 
Co., 10 Kansas, 29. Hendricks v. Commissioners, 35 Id., 
483. Moon v. Howard County, 97 Ind., 176. Mans- 
field v. Sac Co., 13 N, W. Reporter, 762. 

The judgment of the district court is reversed, the de- 
mourrer overruled, and the cause is remanded for further 
proceedings. 


REVERSED AND REMANDED, 


THE other judges concur, 
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HaMILTon CouNnTY, PLAINTIFF IN ERROR, Vv. RABEN 
& MYERS, DEFENDANTS IN ERROR. 


Non-resident Pauper: county Nor LIABLE FOR MEDICAL 

< SERVICES. A non-resident became sick in Aurora, the county 
seat of Hamilton county. He had neither money nor property 
with which to procure medical aid. A druggist furnished med- 
icine upon the order of a physician who attended him in his 
sickness. No application was made to the overseer of the poor, 
nor to the county board, for aid,and the medicine was furnished 
without any solicitation or.direction from any person having 
authority to create an indebtedness against the county. In an 
action against the county upon an account for tle medicine fur- 
nished, it was Held, That there was no legal liability against the 
county. 


_ Resse, Ca. J. 


This action was against Hamilton county upon an ac- 
count for medicine furnished one J. M. Immel, a non- 
resident, who became sick in Aurora, and was without 
means to procure the same. In all other respects the case 
is similar to Hamilton County v. T. L. Meyers, ante p. 718. 
The decision in that case is decisive of this. 

The judgment of the district court is reversed, the de- 
murrer overruled, aud the cause is remanded for further 
proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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C.S. Cotton & Co., PLAINTIFFS IN ERROR, V. FRANK 
SHAFFER AND JAMES IT. CLARK, DEFENDANTS IN 
ERROR. 


Action on Account: veEDIcT. In an action for balance due 
upon an account, the defense presented by the answer was that 
of payment. The testimony was conflicting. This question of 
fact was decided by the jury in favor of defendant, upon evidence 
which was held sufficient to sustain the verdict. The judgment, 
therefore, was not molested. 


Error to the district court for Harlan county. Tried 
below before Gasin, J. 


John Dawson, for plaintiff in error. 
C. C. Flansburg, for defendant in error. 
Reese, Cu. J. 


The petition in error, with the transcript and bill of ex- 
ceptions, was filed in this court ou the 13th day of January, 
1887. The cause was continued at the July term. No 
briefs having been filed by plaintiff in error, defendant in 
error, upon call of the case in its order, during the present 
term, has submitted it, without briefs, under the provisions 
of rule four of this court. 

The submission having been made without briefs or 
oral arguments, we can only look to the motion for a new 
trial for a statement of such error as may be supposed by 
plaintiff in error to exist. 

The action was for a balance alleged to be due upon an 
account for machinery sold and delivered to defendants in 
error, and upon which it was claimed there remained due 
the sum of $245. 

The answer consisted of an allegation that, on the 7th 
day of July, 1883, the account was paid in full by the 
defendant in error. This was denied by the reply. A 
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jury trial was had, which resulted in a verdict in favor of 
the defendant in the action, upon which judgment was 
rendered. 

The motion for a new trial consisted of seven assign- 
ments, whicli were as follows: 

1. Because the verdict is not sustained by sufficient 
evidence. 

2. Because the verdict is contrary to the evidence. 

8. Because there was error of law occurring at the 
trial and excepted to by the plaintiff. 

4, Because the verdict is contrary to the instructions 
given by the court upon its own motion. 

5. Because the verdict is contrary to the instructions 
given upon motion of plaintiff. 

6. Because the verdict is contrary to law. 

7. Because the verdict is contrary to the instructions 
numbered 1, 2, 3, 4, and 5, asked and given on plaintiff’s 
motion. : 

The first and second assignments may be considered 
together. Upon an examination of the evidence, we find 
it iv a high degree conflicting as to the question of pay- 
ment. It appears to be agreed that the contract be- 
tween plaintiff and defendant by which the machinery was 
purchased was, that payment should be made in “good” 
farmers’ notes, and that after the sales of the machinery 
had been made by defendant, certain notes received upon 
the sales were delivered to plaintiff’s agent. The point 
directly in dispute was, whether those notes were accepted 
as payment. If so, plaintiff could not recover. If not, 
plaintiff would still not be entitled to a judgment, if the 
notes tendered complied with the requirements of the con- 
tract. But if the notes did not meet such requirements, 
and were not accepted as payment, plaintiff would be 
entitled to a judgment. These questions of fact were sub- 
mitted to the jury and we must be content w-th the verdict, 
as there was sufficient evidence to sustain it. 
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As to the third assignment, we have examined the bill 
of exceptions and have discovered nothing which will re- 
quire a reversal of the judgment. 

The fourth, fifth, sixth, and seventh assignments may 
be disposed of together. The only instructions shown by 
the transcript are four instructions given upon the request 
of the plaintiff. There are no instructions which appear 
to have been given upon the court’s own motion. The 
record, therefore, failing to show all the instructions given 
to the jury, no examination can be made as to whether the 
verdict was contrary to the instructions or not. However, 
the instructions shown by the record submitted the ques- 
tions of fact to the jury, and their decision thereon must 
be treated as final under the testimony. 

No error is found in the record, and the judgment of 
the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


D. B. Fisk & Co., PLAINTIFF IN ERROR, V. M. T. Mc- 
NEAL, DEFENDANT IN ERROR. 


1. Negotiable Instruments: DATE oF MATURITY. Action 
upon a promissory note in the following form: 
“$50.00. FRANKLIN Grove, ILL., July 1, 1878. 
‘Ten days after date I promise to pay to the order of D. B. 
Fisk & Co., Chicago, Ill., Fifty Dollars, at ten per cent interest 


from date. Value received. 
“M. T. MINOR. 
‘“*No. ——. Due Sept. 30, 1878.’’ 


It was Held, That the note matured upon the day named in 
the body thereof, and not upon the date named in the margin. 
LIMITATION OF ACTIONS. The action being instituted 
more than five years after the maturity of the note, and less 
than five years subsequent to the date named in the margin, a 
defense of the statute of limitations was sustained. 
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Error to the district court for Fillmore county. Tried 
below before Morris, J. 


J. H. Rushton, for plaintiff in error, cited: 1 Daniel 
Neg. Inst., Sec. 154. Fletcher v. Blodgett, 16 Vt., 26. 
Perry v. Bigelow, 128 Mass., 129. Costello v. Crowell, 
127 Id. 293. Benedict v. Cowden, 49 N. Y., 396. 
Springfield Bank v. Merrick, 14 Mass., 322. Farmers 
Bank v. Ewing, 78 Ky., 266. Blake v. Coleman, 22 Wis., 
416. 


J. W. Eller, for defendant in error, cited: 1 Daniels 
Neg. Inst., 153, 156. Riley v. Dickens, 19 IIl., 29. 
Knoles v. Hill, 25 Iil., 288. Hollen v. Davis, 59 Iowa, 444. 


Reese, Cu. J. 


This action was for the purpose of recovering .the 
amount due upon two promissory notes, each bearing date 
of July 1, 1878, and payable ten. days after date. They 
were written upon similar printed blanks which we here 
copy: 


CG ccevesse> - «ss Wa Savbeucevwenssdloveseeaeceeeeeds 187 
sbavabeenansteeesesccevecsscltel CALE costes, promise to pay to 

the Ofder:Of 5 iccciuscaescitvcasenessecessansssecsssosesenrdeascicoes 

bvoinc Serine sbestevanaeeavaniaus Woseensa vane see nase tastes cossienes Dollars 

Dai sis van su lecare sd oiae Sa ode Sele Seis siais Siete eie'e Seeeeciein eis ee ae deu Doaewaaenees 

Value received. 

"Nou... ha - DUE Hass eek cacstianeeceeees a 


This blank being filled, the notes read as follows: 


1, “$50.00 FRANKLIN Grove, ILL., July 1, 1878. 
“Ten days after date I promise to pay to the order of 

D. B. Fisk & Co., Chicago, IIl., fifty dollars at ten per 

centinterest from date, Value received, 

; ‘¢ M. T, Miwon, 

Nowe Due Sept, 30, 1878,” 
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2. “$55.89. FRANKLIN Grove, ILL, July 1, 1878. 

“Ten days after date I promise to pay to the order of D. 
B. Fisk & Co., Chicago, IIl., fifty five and thirty-nine 
cents dollars at ten per cent interest. “Value received. 

“M. T. Minor. 

ONG jascse Due Oct. 30, 1878.” 

This action was commenced on the 18th day of Septem- 
ber, 1883. Defendant pleaded the statute of limitations. 
Upon trial, a judgment was rendered in herfavor. Plaintiff 
prosecutes error to this court, and alleges for error the 
ruling of the court in holding the notes to be barred by 
the statute of limitations. 

The question presented for decision is, does the filling of 
the blank in the lower margin of the notes, naming a date 
for their maturity, make the notes payable on such dates, 
instead of the date named in the body of the note? 

The testimony shows that, at the time of and prior to 
the execution of the notes, defendant resided in Franklin 
Grove, in the state of Illinois, and was indebted to plaint- 
iff in the sum of $105. Plaintiff demanded payment, but 
was informed by letter from defendant, dated June 25, 
1878, that she could not make the payment at that time, 
but would be able to do so the coming fall—by the middle 
or last of September. She was then requested to execute 
her notes for the amount due, and send them to plaintiff, 
which she did, the notes being the ones sued on in this 
case. It may be assumed, also, that the notes were writ- 
ten by her in the form in which they now appear, and it 
may be that she intended to inake them payable at the 
time designated in the margin. Jt may be also assumed 
that plaintiff so treated them, as a favor to defendant, and 
so relied upon them. But while this is a matter which, if 
true, should appeal strongly to the conscience of a debtor, 
we, not being the conscience keepers of litigants, must de- 
cide the case according to the law-as we find it applicable to 
the contract which the parties have made, As may be 
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seen by the notes, they fix a definite time within which 
they mature—‘‘Ten days after date.” It cannot be said 
as matter of law that the marginal note or memorandum 
could any more control the body of the note than could 
the marginal figures, when different from the amount ex- 
pressed in the body or written portion of the note, control 
the amount which a holder would be entitled to upon pay- 
ment or judgment. Upon this point we think the Ameri- 
can cases are substantially uniform; that where a difference 
appears between the words and figures, evidence cannot be 
received to explain it; but the words in the body of the 
paper must control. Daniels on Neg. Inst., Sec. 86, and 
cases there cited. Hence, if an alteration is made in the 
marginal figures so as to make them correspond with 
the writing, it is not such an alteration as to vitiate the 
note. 

In Smith v. Smith, 1 RB. I., 898, the court said: “We 
do not think the marginal notation constitutes any part of 
the bill. It is simply a memorandum or abridgment of 
the contents of the bill for the convenience of reference. 
The contract is perfect without it. If this is so, any alter- 
ation in the figures cannot avoid the contract, because it is 
no alteration, either material or immaterial, in the contract.” 
See also Randolph on Commercial Paper, Scc. 105. So 
we think it must be in this case. The marginal memo- 
randum is only for convenience in the matter of ascertain- 
ing the date of the maturity of the note, without the neces- 
sity of reading it. It might serve also as an important aid 
in a case where by accident the body of the instrument 
was rendered illegible, or where it was so imperfectly 
‘ written as to render the intention of the maker doubtful. 
But we have no such case here.» No question can arise as 

to the true time of the maturity of. the note when read 
an the written portion, Suit might have been instituted 
at any time after the expiration of the ten days—with the 
three days of grace added—and it must be held that the 
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statute began to run at that time, and that the action was 
barred at the time the suit was commenced. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


° 


THE other judges concur. 


ANTON OsTERTAG AND GEORGE LOAN, PLAINTIFFS IN 
ERROR, V. ELIZABETH GALBRAITH, DEFENDANT IN 
ERROR. 


1. Lien. A verbal agreement between a debtor and creditor, by 
which the former gives a lien upon certain property to the latter, 
is valid between the parties, but void as to creditors and subse- 

" quent purchasers in good faith. 


2. Practice: RETURN DAY OF A WRIT. Where a writ is return- 
able on a day in which the court is precluded from transacting 
business, such writ will not be void, but the return day will be 
the first day thereafter in which the court may legally transact 
business. : 


3. Legal Holidays. The statute declares certain days to be 
legal holidays, and closes the couris on such days, except, etc. 
As such prohibition is in derogation of private rights, the re- 
striction will be confined to the days named, and where any of 
such days fall on Sunday, the following Monday will not be a 
legal holiday, except so far as it relates to commercial paper. 


Error to the district court for Hall county. Tried . 
below before Tirrany, J. 


Thummel & Plait, for’ plaintiffs in error, cited: Rug: 
v. State, 62 Ind., 388. National Assn. v, Miller, 2 S. 
W. Rep., 900. Richardson v. Goddard, 23 How., 28. 
Moore & Cozine v. Herron, 17 Neb., 700. Polin v. State, 
14 Id., 648, 
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O. A. Abbott, for defendant in error, cited: Hemmens 
v. Bentley, 32 Mich., 89. Reithmiller v. People, 44 Mich., 
284. Estes v. Mitchell, 96 Mauss., 156. 


MaxweELt, J. 


The defendant in error brought an action against the 
plaintiffs to recover certain horses described in the petition. 
Her claim to the possession of said horses is stated in the 
petition as follows: © That the interest in said property is 
of the following nature and kind, that isto say: That 
heretofore and on the 18th day of March, a.D. 1886, one 
Clarke S. Galbraith, then of the city of Atchison, in 
Atchison county, state of Kansas, being then indebted to this 
plaintiff in the sum of $2,000, to secure the same, did make, 
execute, and deliver to this plaintiff, his certain chattel 
mortgage, whereby he sold, assigned, transferred, and set 
over to this plaintiff all his right, title, and interest in cer- 
tain horses and personal property, of which the following 
is a particular description, to-wit: Seven mare mules, of 
which two are bay mare mules, weighing about 1,000 
pounds each, and one bay mare mule weighing about 850 
pcunds, three brown mare mules, two weighing about 950 
pounds each, and one weighing about 800 pounds; one 
black mare mule, weighing about'900 pounds. Also three 
horse mules of brown color, two weighing about 900 
pounds each, and one weighing about 800 pounds. All of the 
above mules, ten in number, having just been purchased at 
St. Joseph, Mo., by said party of the first part. Also, 
one common farm wagon, and five sets of double harness ; 
which said chattel mortgage was duly filed for record in the 
office of the register of deeds for Atchison county, Kan- 
sas, on the 20th day of March, a.p. 1886. All of which 
was well known to the sail defendant, Antoun Ostertag, at 
the time. An also another chattel mortgage between the 
same parties, and including said above described personal 
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property, was also filed in the office of the county clerk of 
Hall county, Nebraska, on the — day of , A.D. 1886. 
That with the permission of this plaintiff, said mules were 
exchanged and traded for the personal property hereinbe- 
fore described, and that this plaintiff has a lien and claim 
thereon by virtue of said mortgage, and by virtue of 
agreements made and entered into between the plaintiff 
and said Clarke S. Galbraith, by which this plaintiff was 
to have a lien upon such exchanged horses, mules, and 
property, and this plaintiff alleges that of said origival 
indebtedness, no part thereof has been paid, but that the 
full amount thereof is still due and owing to her. 

“2. Plaintiff further alleges that said defendants have 
wrongfully detained said goods and chattels from the 
possession of the plaintiff, and have wrongfully detained 
the same for four days, to plaintiff’s damage in the sum of 
~ $100. 

‘Wherefore plaintiff demands judgment against the 
said defendants, for the return of said goods and chattels, 
or for the value thereof, if the same are not returned, and 
for her damages and costs; and that the court grant such 
other and further and proper relief as justice may require.” 

The answer is a general denial. 

On the trial the following findings were made, and judg- 
ment rendered: ‘This cause coming on to be beard on 
the issue joined between the parties, a jury was waived in 
open court by the parties, and the plaintiff failing to 
produce any evidence to sustain the issues on her part, it 
is considered by the court now here, that the defendant go 
- hence without day, and recover his costs about this suit in 
this behalf expended and taxed at the sum of $18. 

“ And, on motion of defendants for an inquiry as to 
the defendants’ rights of property, and their damages in 
the premises, and it appearing to the court that the plaint- 
iff is in possession thereof, the court do find that defend- 
ants are entitled to an inquiry as to their right to the 
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property described in the plaintiff’s petition, and as to 
their damages in the premises; and by agreement of par- 
ties a jury was waived and the defendants’ right of prop- 
erty and right of possession thereof, and their damages in 
the premises, were submitted to the court, and the court, 
after hearing the evidence of the witnesses and the argu- 
ment of counsel, do find that the defendants, at the time of 
the commencement of this action, were not the owners of 
the property described in the plaintiff’s petition, or en- 
titled to the possession thereof, and that they have sus- 
tained no damages in the premises. It is therefore con- 
sidered by the court now here, that further proceedings 
under this inquiry be dismissed, and that the defendants pay 
the costs of this proceeding, taxed at the sum of $1.” 

A motion for a new trial was thereupon overruled, to 
which exceptions were taken. 

Tt is stated in the bill of exceptions that, “ the plaintiff 
did not introduce any evidence of any kind to maintain the 
issue on her part. The defendants, to maintain and show 
to the court their right of possession aid amount of dam- 
ages at the commencement of this action, offered in evi- 
dence, through Hon. Geo. H. Caldwell, county judge, the 
writ of attachment and return thereon of the case of Oster- 
tag v. Galbraith, that was issued by the said county judge 
and returned into county court by the said defendant, 
George Loan, constable. Same writ showing that it was 
issued on May 22,1886, and made returnable on the 81st 
day of May, a.p. 1886. Also the said return ot the officer 
showing that the property in controversy, as replevined 
in the suit at bar, is the same property attached by the offi- 
cer, and that on the 31st day of May, 1886, a judgment 
was rendcred in the case for the sum of $39 debt, and 
$9.39; costs, to which offer the said plaintiff objected, for 
the reason that the said evidence and points are immaterial, 
irrelevant, and incompetent, the said writ being returnable 
on a legal holiday, and is void, and the judgment purport- 
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ing to have been rendered on a legal holiday,-being void, 
which objection was sustained, to which ruling of the court 
the defendant at the time excepted, and it was further 
stipulated by the counsel that writs of attachment were. 
also issued, returnable on the 31st day of May, a.p. 1886, 
in each of the following cases: White v. Galbraith; Ar- 
thur Sears v. Galbraith; McComber v. Galbraith, and 
Dean v. Galbraith, and attachments issued and judgments 
rendered on the return day thereof, to-wit, May 31, 1886, 
all of said judgments amounting to the sum of $253-43, ; 
that said writs of attachments and judgments were offered 
in evidence by thesaid defendants, and objected to, for the 
reason above stated, objection sustained, to which the de- 
fendants at the time excepted.” 

Copies of the papers offered in evidence are set out in 
the transcript. 

It will be seen from the allegations of the petition, 
that the plaintiff below had no written Jien on the property 
taken on the order of replevin in this case. A verbal lien 
is good between the parties, but void as to creditors and 
purchasers in good faith. Conchman v. Wright, 8 Ne- 
braska, 1. The lien of Mrs. Galbraith, therefore, would be 
of no avail against an attaching creditor. 

The principal grounds upon which the court placed its 
decisions were, that, as Decoration Day occurred on Sun- 
day in that year, that therefore the following Monday was 
in fact Decoration Day and a legal holiday, and therefore 
the writs, being returnable on that day, were void; and 
as the judgments had been rendered on that day they also 
were void. : 

In State v. King, ante p. 540, it was held that where a 
cause was continued toa day in which the court could not 
transact business—as Sunday or a legal holiday—the court 
did not, therefore, lose jurisdiction of the case, but the con- 
tinuance extended toa day in which the court could legally 
transact business. There is no reason why the same rule 
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should not apply to writs. Where an action is brought 
before a justice of the peace, or in cases under justices’ 
jurisdiction in the county court, the law requires the 
summons to be returnable in not less than three nor 
more than twelve days. Now, suppose the return day 
by mistake is made to fall on Sunday. As no bnsiness 
can be transacted on that day, with certain exceptions 
which need not be named, it follows that the first day 
on which business can be legally transacted is in fact the 
return day. The summons is not void: at the most is 
voidable. The object of a return to a writ is to show 
what the officer has done under the writ, in order that the 
court may determine whether or not it has acquired juris- 
diction of the person of the defendant, or, where property 
has been taken, the right to-control and dispose of such 
property. The writs were not void, therefore. 

In State v. King, above referred to, this court held that, 
as the statute named certain days, as the 25th day of De- 
cember, Ist day of January, ete., as legal holidays, and 
precluded the courts from sitting on such days, with cer- 

tain exceptions, that the restriction applied only to the 
days named, and, therefore, if any of such days fell on 
Sunday, the following day was not a legal holiday except 
so far as it related to commercial paper. In other words, 
as the closing of the courts on particular week-days is in 
derogation of private rights, such prohibition must, if 
made, be by express statute and not by implication. 
That decision was made after a careful examination of all 
the authorities bearing upon the question, and in our view 
it is correct, and will be adhered to. The writs of attach- 
ment, therefore, and judgments, were valid, and the court 
erred in excluding proof of the same. + 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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JOHN JOHNSON AND WILLIAM T. JOHNSON, PLAINTIFFS 


IN ERROR, V. JAMES A. WALKER, DEFENDANT IN 
ERROR. 


_ 


« The Evidence considered, and Held, To sustain the verdict. 


ad 


Execution. An officer receiving a writ of execution issued by 
@ justice of the peace, or by a county judge, upon a judgment ren- 
dered in a non-term case, is not required by statute to endorse 
thereon the hour of the day when the same is received. 


3, : ADVERTISEMENT OF SALE. The sale of property on ex- 
ecution, such as those above described, need only be advertised 
“at four of the most public places within the precinct where 
such property is seized.’’ 


: LEvy. A sheriff or constable levying an execution upon 
a field of growing or standing corn, need not take manual pos- 
session thereof, nor do any act in respect thereto which, were it 
not for the protection of the writ, would make him a trespasser. 


o 


Instructions given and refused considered, and Held, Rightly 
given and refused. 


Error to the district court for Cass county. Tried 
below before Coapman, J. 


Crites & Ramsey and J. B. Strode, for plaintiffs in error, 
cited: Civil Code, Sec. 484. Davidson v. Waldron, 81 
Ill., 121. Chittenden v. Rogers, 42 Id., 100. Wood ». 
Augustine, 61 Mo., 46. Cresson v. Stout, 17 Johns., 116. 
Lininger v. Raymond, 12 Neb., 19. Minor v. Herriford, 
25 Iil., 344. F 


Beeson & Sullivan, for defendant in error, cited: Her- 
man Chattel Mortgages, 68. Mitchell v. Badgett, 33 
Ark., 887. Freeman Ex., Sec. 341. Hunt v. Loucks, 38 
Cal.,372. Buchanan v. Tracey, 45 Mo., 437. 1 Bouvier, 
84. Farrington v. Sinclair, 15 Johns., 428. 


JANUARY TERM, 1888. 731 


Johnson v. Walker. 


Cozs, J. . 
This was an action in the district court of Cass county, 
brought by the plaintiff against the defendants, for the 
conversion of forty acres of standing corn grown upon the 
“north-west quarter of the south-west quarter of section 
sixteen in towuship eleven north of range thirteen east, in 
said county, of the value of $200. ‘The answer of the de- 
fendanis was a general denial. There was a trial to a jury, 
with a finding and judgment for the plaintiff against both 
of the defendants, in the sum of $94. 
The defendants bring the cause to this court on error, 
and assign the following errors: 


_ First error formal. 

2. The verdict is not sustained es sufficient evidence. 

3. The verdict is contrary to law. 

4, The court erred in admitting in evidence the record 
of the sheriff’s return of the pretended levy upon and sale 
of the corn in controversy. 

5. The court erred in admitting in evidence the re 
turn of the sheriff of the pretended levy upon and sale of 
the corn in controversy. , 

6. The court-erred in refusing to give the first, fifth, 
and eighth instructions asked in behalf of defendants. 

'%, The court erred in giving the first, second, and 
third paragraphs of instructions asked by plaintiff. 

8. The court erred in giving the fourth instruction on 
its own motion. 

9. Errors of law occurring at the trial and excepted to. 
10. The verdict is for the plaintiff, when, under the 
law and the evidence, it should have been for the defend- © 

ants. 


On the trial the plaintiff offered the page of the docket 
of the county judge containing the record of a judgment 
in favor of James A. Walker v. Wm. T. Johnson, having 

47 
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first identified the said docket by the testimony of C. Rus- 
sell, county judge. Also the page of said docket showing 
the returns of an execution issued on said judgment. The 
defendants objected to the admission of the same in evi- 
dence, as incompetent, immaterial,-and not the best evi- 
dence, the return of the execution and the return of the 


sale not showing that the notices of the sale were published - ’ 


as required by law; and for the further reasons that the 


return of the sale-does not show that the property levied : 


on. was in view at the place of sale, and does not show that 
the goods in question were sold to the highest bidder. 
Which objections were overruled and the evidence ad- 
mitted. : 

The plaintiff then offered in evidence an execution issued 
by Judge Russell, county judge of Cass county, on the 12th 
day of September, 1885, after having identified it by the 
testimony of said county judge. The defendants objected 
to the introduction of the said paper in evidence, as incompe- 
tent, immaterial, and irrelevant. And for the further 


reason that the time of the receipt of the writ is not en-. 


dorsed upon the same; and for the further reason that the 
advertisement of the sale of the said property was not made 
in pursuance of law, not having been published in some 
newspaper; and for the further reason. that.the return does 
not show that the property was sold, when it was, or who 
was present at the place of sale, and does not show that 
the property was sold to the highest bidder, which objec- 
tion was overruled and the evidence admitted. 

Without referring to the questions raised by defendants 
as to theadmissibility of the record evidence as above set 
out, or the effect thereof, which will be hereafter considered, 


but taking up the points in the-.order presented, I will: 


examine the evidence upon the admissibility of which no 
point is presented. 
It appears that the defendant, John Johnson, was and 


still is the owner, by purchase from the state, of the land » 
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upon which the corn, for the conversion of which suit was 
brought, was grown; that he placed his son, the defendant, 
Wm. T. Johnson, in possession of said land, upon the oral 
agreement between them that the proceeds of the cultiva- 
tion thereof, after sufficient thereof being applied to the 
purpose of paying the cost and necessary expenses of such 
cultivation, and the improvement of said land, and the 
support and maintenauce of said Wm. T. and his family, 
should be the property of said John Johnson. It further 
appears that there were certain annual payments of inter- 
est upon the purchase of said land necessary to be made 
to the state, for which the said John Johnson was bound, 
but which thesaid Wm. T. became and was obligated to 
pay, out of the proceeds of such land and the cultivation 
thereof; also that the said Wm. T. was largely indebted 
to said John for advancements made to him at sundry 
times and in various ways, at the date of the commence- 
ment of the occupation and cultivation of said land upon 
the terms above stated. It also appears that, at the date 
of the transactions involved in the case, John Johnson was 
bound as security for Wm. T. Johnson on notes in bank 
for large sums of money. 

It appears in evidence that, on the 24th day of July, 
1884, before the Hon..C. Russell, county judge of Cass 
county, the plaintiff, James A. Walker, by the considera- 
tion of said county judge, recovered a judgment against the 
said Wm. T. Johnson in an action then and there pending 
for the sum of one hundred eleven dollars and twenty 
cents, and one dollar and forty cents, costs of suit, total, 
one hundred twelve dollars and forty (sie) cents; that on 
the 12th day of September, 1885, the said county judge 
issued an execution on the said jud ment, and placed it in 
the hands of J. C. EHikenbary, sheriff of said county; that 
on the 14th day of September, 1885, the said sheriff levied 
the said execution on fovty acres of standing corn in the 
field, described as growing on the north-west quarter of 
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the south-west quarter of section 16, in township 11 north, 
of range 13 east of the 6th P. M.,in Cass county. Also, 
that on the 26th day of September, 1885, at the hour of 
2 o’clock P.M., of said day, the said sheriff sold the said 
corn, by virtue of said execution and levy, at public ven- 
due, to said plaintiff. It also appears from the evidence 
that afterwards the said coru was gathered by the defend- 
ants, or under and by their authority, and converted to 
their use. The value of the corn was sufficiently proven 
to an amount, sufficient as to that point, to justify the 
verdict, 

The question that arises under this head of our inquiry 
is, whether the defendant, John Johnson, was possessed of 
a property in, and title to, the corn, that would shield it 
from an execution against the property of Wm. T. John- 
son. It was in the exclusive possession of the latter, and 
was the product of his sole labor. On the other hand, the 
inchoate title to the land that produced it was in the former, 
and there was an agreement, or understanding, between the 
two, that a possible remainder of the product of such land 
should be the property of the former. Iam unable to make 
any application of the further claim on the part of the de- 
fendants, arising out of the consideration of the money ad- 
vanced by the father to the son, or the contingent liabilities 
which he had assumed and was still bound for in his 
behalf. 

It may be admitted as a principle of law that the owner 
of the soil will be presumed, prima facie, to be the owner 
of the growing crops standing upon it. But this must be 
taken in connection with another and controlling presump- 
tion, to-wit, that the person in possession is the owner of 
the soil, as well as of the growing crops thereon. Consid- 
ering these two presumptions together, and applying them 
to the case at bar, had uo one been in the actual possession 
of the farm on which the corn was raised, at the time of 
the levy, then the owner of the soil, even by the inchoate 
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title of time purchaser from the state, would be presumed 
to be the owner; but with the defendant, Win. T. Johnson, 
in the exclusive possession of the farm, he is presumed, 
prima facie, to be the owner of both farm and crops, and 
this presumption, as to the crops, continues after that as to 
the ownership of the soil is overturned by evidence of 
title in another. And it is strengthened so as to no longer 
be a mere presumption, when it is proved that they were 
produced by the labor of the person in possession. Was 
the understanding or agreement between the defendants 
sufficient to vest the ownership of the future crops to be 
raised on the farm by Wm. T. Johnson, or the pcssible 
remainder of them over and above “a support for himself 
and family, and to pay hired Jabor to help him raise the 
crop,” in the elder Johnson? If go, then it was a sale; and 
being a sale of personal property without an immediate 
and continued delivery of possession to the purchaser, it 
was void as to creditors. But this agreement was made 
before this corn was in esse, or the first step taken toward 
its production. In the case of Cole v. Kerr, 19 Neb., 558, 
this court held that, a mortgage of a crop of corn, yet to be 
planted, conveyed no title as against a levying creditor. I 
have seen no reason for changing the view there expressed. 

Counsel for plaintiff in error, in the brief, say, that the 
contract between the Johnsons, which they assume was 
made on the Ist day of March, 1885, “was not in the 
nature of a security for the payment of the debts owing by 
Wm. T. Johnson to John Johnson, but was an actual pay- 
ment of the debts, so far as the surplus of the corn over 
and above the living expenses of William was concerned, 
and so far as it went it transferred absolutely the title to, 
and right of possession of, all the surplus corn raised, to 
John Johnson,” ete. I cannot agree to this proposition. 
Payment, as I understand it, is the actual delivery, pass- 
ing, or surrender of something which actually satisfies a 
debt or obligation. No agreement or promise to pay or de- 
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liver, in whatever manner or at whatever time, is payment. 
If it were, then would one of the hardest problems of life 
be easily solved. But can it be seriously claimed that 
Wm. T. Johnson owed his father any less, immediately 
after the agreement referred to, than he did before? 
Counsel add, “But if the contract was in the nature of se- 
curity to John Johnson, given by William to secure bona 
fide debts owing by the latter to the former, the latter had 
a right to pay the same, to the exclusion of the claims of 
all other creditors.” To this they cite the case of Linin- 
ger v. Raymond, 12 Neb., 19. There is a wide difference 
between that case and the case at bar. There, before the 
passage of the present assignment law, Crabtree, Travis & 
Co., merchants in failing circumstances, made an assign- 
ment to J. B. Lininger for the benefit of their creditors, 
and delivered their stock in trade, books, notes, etc., to 
him; Raymond & Co., creditors of C., T. & Co., took out 
an attachment, and seized the goods in the hands of the 
assignee, on the ground that the assignment had been - 
made by C., T. & Co. with intent to defraud their cred- 
itors. Lininger brought replevin for the goods. The de- 
fendants had judgment in the court below. In this court 
a point was made by defendant in error, that the assign- 
ment was fraudulent, for the reason that, shortly before the 
assignment, the assignors paid off a note of theirs to one 
Gillam with bills receivable of theirs, at a large discount 
thereon. In reply to this point, the court, in the opinion, 
say: ‘A debtor, even when in failing circumstances, has 
the right to pay the bona fide demand of one of his cred- 
itors to the exclusion of others. This is a right of 
which the law has not undertaken to deprive him. As 
to the man Gillam, there is nothing showing him in any 
other relation to the assignors than that of creditor to 
debtors, and the seemingly great disproportion between the 
nominal value of the notes with which payment was made 
and that of the note paid, is of no significance without 
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some evidence of the responsibility of the makers.” It 
will be observed that this payment to Gillam was made 
by the actual assignment and delivery of bills receivable 
to him, before the assignment, and of course before the at- 
tachment of Raymond. In the case at bar, it will not be 
doubted that Wm. T. Johnson could have paid and deliy- 
ered the corn to his father on the debts which he owed him 
at any time after said corn came into being and before the 
levy of the execution of the defendants in error. But, as 
we have seen, a promise to pay or deliver does not amount 
“to payment. So far, then, as objection to the verdict -is 
presented by the first, second, and third assignments, they 
must be overruled. ' 
To the fourth and fifth assignments of error, counsel cite 
section 484 of the code of civil procedure. This section 
of statute is applicable only to executions issued out of a 
court of record, upon which lands may be levied upon and 
sold. The execution in the case at bar was issued upon a 
judgment rendered in a non-term case in the county court, 
_and falls within the provisions of sections 1067 et seg. of 
the code. These provisions do not require the officer re- 
-Ceiving an execution to endorse thereon the hour of its 
receipt; nor do they require the notice of sale to be “ pub- 
lished in some newspaper;” nor that the return should 
show that the property was sold to the highest bidder. 
Moreover, if all of these things were required of the officer 
making the levy and sale, the question of their observance 
in a case like this could only be raised by a direct proceed- 
ing. Such want of observance by the officer would not 
affect the title of a purchaser in good faith. 
The Illinois cases cited, with the exception of Davidson 
v. Waldron, 31 IIl., 121, are where personal property, 
which by its nature was susceptible, in its theu coudition, 
of asportation, was either levied on or sold by the officer 
without taking or having it under his control. In such 
cases the rule, as laid down by Judge Breese in the case 
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of Miner v. Herriford, 25 Iil., 344, cited by counsel for 
plaintiffs in error, that, “to constitute a proper levy on _ 
" personal property,” in that case a wagon, “it must be at — 
the time within the control of the officer; anil he must so 
deal with it that he would, without the protection of the 
' writ, be a trespasser,” is applicable. It is true that the 
authority of this case in the same court was held to apply 
to that of Davidson v. Waldron, 81 Id., 121, also cited by. 
' counsel, where the property in question consisted of a large 
stock of lumber. But an examination of that case will 
not fail to show that. its decision was controlled by other 

' facts and circumstances not applicable to the case at bar. 
. The rules of law governing the levy and sale, upon exe- 
cution, of crops of growing corn, or other grain, or tame 
' grass, are peculiar, and not applicable to other species of 
‘personal property, and do not require any act on the part 
of the officer, so far as the levy is concerned, which, were 
it not for the protection of the writ, would make him a 
trespasser. Such an act in the case at bar was unnecessary 
and impracticable, and would have answered no purpose. 
It may be admitted to have been his duty to notify all 
persons present at the time of the levy. This he did by 
notifying the wife of William T. Johnson, the only person 
_present. The law requires that personal property should 
‘be in sight at the time of sale; also that the sale be made 
“at the house or on the premises where such property was 
taken, or at one of the most public places within the pre- 
‘einct.” Sec. 1067, Code. These conditions appear from 
_the evidence to have been sufficiently complied with. , 
The following portion of instruction No. 4, of igstrue- 
tions given by the court on its own motion, forms: the 
‘foundation of the 8th assignment of error, as insisted upon 
in the brief: ‘A verbal lien or agreement between the 
defendants, by which John Johnson was to have the corn 
in controversy, under certain conditions, would not con- 
stitute title or ownership therein sufficient to entitle him 
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to convert the same to his own use, and thus defeat the 
lien of an execution creditor levied without notice of such 
verbal lien.” Counsel insist that this instruction is not 
applicable to the evidence in the case, because, as they say, 
the evidence shows “that the surplus corn, under the con- 
tract, was to be John Jolinson’s absolutely. The instruc- 
tion assumed that the agreement was subject to conditions, 
and therefore misleading to the jury.” But, as I under- 
_ Stand the evidence, the right of the elder Johnson to any 

part of the corn, even as between him and his co-defendant, 
. depended upon the condition or contingency that there 
would beany left, after paying the living expenses of Wm. 
T. Johnson and his family and the cost of hired hands 
"to carry on the farm, a most uncertain and doubtful event, 
according to the average experience of farmers in this, as 
well as all other countries. I see no objection to the 
instruction. 

The refusal by the court to give instrnetions No. 1, 5, 
and 8, asked for by defendants, is complained of by them 
in their sixth assignment. I copy the instructions offered: 
“No.1. You are instructed that a debtor, even in failing 
circumstances, has the right to pay or secure the bona fide 
demand of one of his creditors, to the exclusion uf others. 
5. To establish collusion between defendants, for the 
purpose of defrauding the creditors of Wm. T. Johnson, 
it must appear by a clear preponderance of the evidence 
that both defendants had knowledge of the liability and _ 
indebtedness of William Johnson, and that both defend- 
ants entered into the agreement regarding the cultivation 
of the land, with full knowledge of such indebtedness, and 
with intent to defraud the creditors of William T. Johnson. 
8. The court instructs the jury that, as a matter of law, 
personal property, when sold under execution, must be in 
the custody of the officer making the sale, and must be in 
view of the officer and bidders at the time of sale thereof, 
and must be sold to the highest bidder for cash.” 
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The instruction No. 1 was rightly refused, although it 
correctly states an abstract principle of law, for the reason 
that it was not applicable to the facts in evidence before 
the jury. Had it been in evidence that, while the cornein 
question Was in esse, and before the levy of the plaintiff’s 
execution thereon, Wm. T. Johnson sold and delivered 
the same to John Johnson, in payment of a bona fide debt, 
the instruction would have been applicable, but as we have 
already seen, there was no evidence of a sale ar payment 
by the former to the latter. As to the fifth instruction 
prayed, it is sufficient to say, that no question of fraud 
arises in the case, but simply the questions of title in 
plaintiff, and the conversion of the property by the de- 
» feadants. 

While the 8th instruction asked expresses the law as 
applicable to sales of personal property generally, yet if 
applied to a field of standing corn, that part of the instruc- 
tion which requires the property to be in the custody of 
the officer would be liable to mislead the jury, as actual 
possession or custody on the part of the officer would be 
both unnecessary and impossible, as long as the farni, of 
which the field of corn constituted a part, was in the actual 
possession of the defendant, Wm. ‘I. Johuson. Henee, 
as the instruction could not be given asa whole, in the 
form in which it was presented, it was rightfully refused. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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AvausTa STETTNISCHE, APPELLANT, v. WILLIAM Lams, 
; APPELLEE. 


Report of Referee. A cause was referred to a referee, for the 
purpose of taking testimony and reporting certain facts thereon 
to the court. Testimony was taken, and the referee made his 
report. After the report was filed, exceptions were filed thereto, 
together with a motion to set the report aside. In‘support of 
and oppusition to these motions, ufilavils were filed, by which it 
became apparent that there was a clear misunderstanding be- 
tween the referee and counsel at the time the evidence was 
taken, and that, by reason of such misunderstanding, one party 
to the action was prevented from introducing his testimony. 
Held, That notwithstanding the referee acted in good faith, the 
report would be set aside. 


Motion to set aside report of referee. 
| L. W. Colby, for the motion. 

J. B. Archibald, contra. 

Rurse, Ox. J. 


This action originated in the district court of Gage 
county, and was for the purpose of canceling certain tax 
deeds on the property described in the petition. The 
cause was tried in the district court, and plaintiff being un- 
successful, she appealed to this court. 

The cause was submitted and decided, the opinion being 
found in 18 Neb., 619. Subsequent to that decision, a 
motion was filed in ihis court seeking the appointment of 
a referee, for the purpose of determining the amount of 
taxes due defendant, and the amount of rents due plaintiff. 
Such proceedings were had as resulted finally in the ap- 
pointment of the Hon. J. C. Crooker as such referee. The 
report of the referee was filed in this court on the 12th 
day of October, 1887. Soon thereafter, exceptions were 
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filed to the report of the referee. Also a motion was filed 
to set it aside. The motion consisted of charges of mis- 
conduct on the part of the referee, for refusing to allow 
defendant to put in his testimony before the making of 
the report. Other questions are raised by the exceptions 
and motion, which need not be now considered. We 
have neither time nor disposition to set out in detail 
the contents of the affidavits filed in support of and in 
opposition to the motion to set aside the report. It 
must be sufficient to say that, beyond any question, there 
was a Clear misunderstanding between the referee and 
the attorneys for defendant. There is no doubt that, 
at the time the referee took the testimony, which has 
been reported by him, he fully understood that the attor- 
neys for defendaut had no further testimony to offer, and 
so believing closed the case and returned to Lincoln 
from Beatrice, where he had been hearing the case. “It 
is quite clear that while the testimony on the part of 
plaintiff was being taken, and upon its completion, counsel 
for defendant believing that an opportunity wou'd be of- 
fered to introduce their testimony, absented themselves 
from the presence of the referee for a short time for the 
-purpose of-calling their witnesses, and perhaps consulting 
- with them, and while laboring under this mutual mistake, 
the referee left Beatrice and returned to Lincoln. In or- 
der that a full examination of such questions as should 
be properly submitted to the referee may be had, the re- 
port of the referee is set aside. 


ORDER ACCORDINGLY. 


THE other judges concur. 
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Ep. CARR, PLAINTIFF IN ERROR, V. THE STATE oF NE- 
BRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: MURDER: EVIDENCE. On a trial for mur- 
der, a witness for the state stated in detail the circumstances 
surrounding the tragedy immediately after the killing; that 
the deceased was lyiug upon the ground, and the accused stand- 
ing near by with a gun in his hand, and that he, very soon 
thereafter, walked away carrying the gun. He was then asked 
by the prosecnting attorney why he did not arrest or assist in 
arresting the accused. Over the objection of the accused, the 
witness stated that the reason why he did not attempt the arrest 
was, that he did not think it safe to follow him. Held, Error. 


EVIDENCE: THREATS. Asa general rule, threats made - 
by the defendant prior to the murder, to kill or injure some other 
person than the deceased, are not admissible as evidence against 
him. 

3. Instructions. It is not error for the court to refuse to repeat 
an instruction to the jury already substantially given, 


4. Criminal Law: EVIDENCE: REASONABLE DOUBT. The 
guilt of an accused is proven beyond a reasonable doubt when, 
upon the entire comparison and consideration of all the evidence, 
the minds of the jurors are in that condition that they can say, 
from the evidence, they have and feel an abidiug conviction, to 
@ moral certainty, of the truth of the charge. A reasonable 
doubt does not consist of possible or conjectural doubts, not 
growing out of the evidence, but is one which, when considering 
the evidence alone, leads the juror to hesitate, and upon which 
he would refuse to act in the important concerns of life. It is 
error to charge a jury that it is a doubt for the having of which 
the juror can give a reason derived from the testimony. 


TRIAL: ARGUMENTS OF COUNSEL. Where a defend- 
ant is on trial upon an indictment charging him with murder 
in the first degree, the county attorney having made the opening 
argument to the jury, after the testimony is adduced, whether the 
counsel for the accused can cut off further argument by refusing 
to address the jury, qugre. 


IMPARTIAL TRIALS, Every person accused of the com- 
mission of a crime is guaranteed a fair and impartial trial by the 
constitution, This right should be carefully protected by trial 
courts, and conduct of attorneys and all others which prevents 
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such a trial should not be permitted by the courts in which the 
trial is had. 


MALIcE. “A clear, concise, aud comprehensive 
definition of legal ‘ malice,’ though often attempted, has not 
been fully achieved. Approximately, it is that condition of the 
mind whicb shows a heart regardless of social duty, and fatally 
bent on mischief, the existence of which condition is inferred 
from acts done or words spoken.” Harris v. The State, 8 ‘Tex. 
App., 91. 


Error to the district court for Boone county. Tried 
below before Tirrany, J. 


James S. Armstrong and W. M. Robertson, for defend- 
ant in error. 


Instructions asked for on question of intoxication should 
have been given. Smith v. State, 4 Neb., 288. State v. 
- Westfall, 49 Iowa, 328. Premeditation and deliberation 
not shown. Milton v. State, 6 Neb., 187. Schleneker v. 
State, 9Id., 241. Craft v. State, 3 Kan., 450. Threats. 
People v. Bezy, 67 Cal., 228. Clarke v. State, 78 Ala., 
474. Reasonable doubt. Cowan v. State, 22 Neb., 519. 
Argument. Borden v. Briscoe, 36 Mich., 255. 


William Leese, Attorney General, for the State. 


Resse, Cu. J. 


Plaintiff in error was indicted at the May, 1887, term 
of the district court of Boone county, for the murder of 
Warren Long, on the 5th day of April of the same year. 
On the 21st of June he was placed upon trial, and on the 
25th day of the same month the jury returned a verdict 
by which he was found guilty of murder in the first de- 
gree. On the 12th of July a motiou for a new trial was 
overruled, and sentence of death was pronounced against 
him. 
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A number of assignments. of error are made in the 
motion for a.new trial and petition in error, but they need | 
not all be noticed,as, upon the case being called in this 
court, the attorney general declined to file a brief, stating. 
that the judgment would have to be reversed on account of 
an erroneous instruction having been. given to the jury by 
the trial court. It is presumed that many of the questions 
presented by this record - will not arise upon a subsequent 
trial, and, in addition to the instruction referred to, we will 
notice a part only of the questions presented by the brief 
of the plaintiff in error. 

The instruction referred to is as follows: 

“4, You are instructed that, by.a reasonable doubt is 
meant such a doubt as naturally arises in the mind of a. 
juror, from a consideration of the testimony, as would 
cause him to pause and hesitate before acting.in the most 
important affairs of life. It is a doubt having a reason 
for its basis derived from the testimony, and a doubt for 
the having of which the juror can. give a reason derived 
from the testimony. To be convinced beyond a-reasonable 
doubt, is to have the judgment, the reason, and the under- 
standing satisfied of the truth of the facts, so that an 
ordinarily reasonable and cautious man would unhesi- 
tatingly act by the proof in the most vital and important 
affairs of human life. And unless in this case your judg- 
ment and reason and understanding is so convinced, by the 
testimony, of every fact necessary to constitute any of the 
degrees of the crime as defined in these instructions, you 
must acquit the defendant.” 

While not couched in exactly the same language, this 
instruction is, in substance, the same as the third instruction 
given to the jury and referred to in Cowan v. State, 22 
Neb., 519. 

The clause contained in the instruction in that case which 
induced this court to reverse the judgment was, “It is a 
doubt for having which the jury can give a reason based 
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upon the testimony.” In the case at bar the.language is, 
“Tt is a doubt having a reason for its basis, derived from 
the testimony, and a doubt for the having of which the 
jury can give a reason derived from the testimony.” 

We have again examined the question, and are satisfied 
with the holding in Cowan ». State. It is true that the 
instruction is not entirely without support, and may be 
found substantially in Sackett on Instructions to Juries, at 
page 482, but upon an examination of the authorities cited 
by the author, we do not think they support the text. We 
have not at hand the edition of Greenleaf’s work on evi- 
dence referred to, but upon examination of the 14th edition 
we are satisfied Sec. 29, note 2, of that edition, is the one 
referred to by the author. In the text, Greenleaf says: 
“ But in criminal trials the party accused is entitled to the 
benefit of the legal presumption in favor of innocence, 
which in doubtful cases is always sufficient to turn the 
scale in his favor. It is, therefore, a rule of criminal law 
that the guilt of the accused must be fully proved. Neither 
a mere preponderance of evidence nor any weight of pre- 
ponderant evidence is sufficient for the purpose, unless it 
generate a full belief of the fact, to the exclusion of all 
reasonable doubt.” The note consists, in part, of an ex- 
tract from the very able charge of Chief Justice Shaw, 
given to the jury on the trial of the case of Commonwealth 
v. Webster—reported in 5th Cushing, 320; 52d Am. De- 
cisions, 711—as well as a number of extracts from decis- 
ionsin other cases. The quotation from the instructions is as 
follows: ‘Then what isareasonable doubt? It is a term 
often used, probably pretty well understood, but not easily 
defined. It is not mere possible doubt, because everything 
relating to human affairs, and depending on moral evi- 
dence, is open to some possible or imaginary doubt. It is 
that state of the case which, after the entire comparison and 
consideration of all the evidence, leaves the minds of jurors 
in that condition that they cannot say they feel an abiding 
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conviction, to a moral certainty, of the truth of the charge. 
The burden of proof is upon the prosecutor. All the pre- 
sumptions of law, independent of evidence, are in favor of 
innocence, and every person is presumed to be innocent until 
he is proved guilty. If, upon such proof, there is reason- 
able doubt remaining, the aceused is entitled to the benefit 
of it by an acquittal; for it is not sufficient to establish 
probability, though a strong one, arising from the doctrine 
of chances, that the fact charged is more likely to be true 
than the contrary; but the evidence must establish the truth 
of the fact to a reasonable and moral certainty—a certainty 
that convinces and directs the understanding and satisfies 
the reason and judgment of those who are bound to act 
conscientiously upon it. This we take to be proof beyond 
a reasonable doubt ; because if the law, which mostly de- 
pends upon considerations of a moral nature, should go 
further than this, and require absolute certainty, it would 
exclude circumstantial evidence altogether.” 

While the rule stated by Chief Justice Shaw was ap- 
plied to a case depending upon circumstantial evidence, 
yet in the main we think it is applicable to all cases where 
the issue of the guilt or innocence of the accused is pre- 
sented. The reasonable doubt is, “that state of the case 
which, after the entire comparison and consideration of all 
the evidence, leaves the minds of the jurors in that condi- 
tion that they cannot say they feel an abiding conviction, 
to a moral certainty, of the truth of the charge.” All 
presumptions of law, independent of evidence, are in favor 
of innocence. Every person is presumed to be innocent 
until he is proved guilty. The burden of proof is upon 
the prosecution, not only to remove this presumption, 
but to satisfy the minds and consciences of the jurors be- 
yond all reasonable doubt of the guilt of the accused, upon 
the whole case. They must feel satisfied toa moral cer- 
tainty of his guilt, or they must acquit, at least of the 
degree wherein this want of certainty exists. 

48 
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An instruction, substantially like the one given in the 
case at bar, was given by Judge Speer in the United States 
v. Jones, 31 Fed. Rep., 718, and in the United States v. 
Jackson, 29 Id., 508, but we do not believe they correctly 
state the law. 

In People v. Steubenvoll, 28 N. W. Rep., 883, the su- 
preme court of Michigan seems to concede that the lan- 
guage of an instruction similar to the one under consider- 
ation was not strictly accurate, but held that it produced 
no practical consequence in the case. 

In Brown v. The State, 5 N. E.. Rep., 900, the supreme 
court of Indiana refused to approve an instruction that 
the doubt of the defendant’s guilt must arise ont of the 
evidence, and be such as to cause a prudent man to hesi- 
tate before acting, etc. The court says: ‘It is not the law 
that, in order to justily an acquittal, the doubt must arise 
out of the evidence, and be such as to cause a prudent 
man to hesitate. The doubt may arise from the want of 
evidence. In order to justify a conviction, the evidence 
must be such as to produce in the minds of prudent men 
such certainty that they would act upon the conviction pro- 
duced without hesitation in their own most important 
affairs.” 

We have examined many of the definitions of “a rea-- 
sonable doubt,” and we are persuaded that none of them 
are better or more exact than that of Chief Justice Shaw, 
in the case of Commonwealth v. Webster. We are there- 
fore content to leave. the definition substantially as there 
found. 

In examining the other instructions given to the jury, 
our attention is directed "to instruction number five. It is 
as follows: 

“5. You are instructed that, under our statute, to con- 
stitute murder in the first degree, the jury must be satis- 
fied beyond a reasonable doubt, from the evidence, that the 
defendant, without any justifiable cause or excuse, killed 
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the deceased in manner and form as charged in the indict- 
ment; and they must also be satisfied beyond a reasonable 
doubt, from the evidence, that he killed the deceased pur- 
posely and of deliberate and premeditated malice. And 
you are instructed that, by premeditation and deliberation, 
is meant to think of, to revolve in the mind beforehand, 
to contrive, to design previously, to weigh in the mind, to 
consider and examine the reasons for and against, to ton- 
sider maturely, to reflect upon. The defendant, in order 
to be guilty of this degreé of crime, must have first formed 
the purpose in his mind to kill the deceased, and having 
formed that purpose, he must have deliberated upon it. 
He must have considered the consequences of his act, and 
then, with full knowledge of the consequences of the act 
about to be done, he purposely and maliciously executed 
that purpose by slaying the deceased. By malice is meant 
the doing of a wrongful act intentionally, without just 
cause or excuse.” 

The definition of malice, contained in the latter clause 
of this instruction, is, we think, hardly sufficient. It isa 
copy of the first clause of the first paragraph of the defini- 
tion of malice given by Bouvier in his dictionary. The 
paragraph referred to in the definition is as follows: 

“The doing of a wrongful act intentionally, without 
just cause or excuse.” 4B. & C., 255. 9 Mete., 104. 

“The wicked, mischievous purpose which characterizes 
the perpetration of an injurious act without lawful excuse.” 
4B. &C.,, 255. 9 Metc., 104. 

The first case cited by the author is, Bromage v. Prosser, 
an action of slander, decided in 1825, and which we need 
not here notice. 

The case cited in 9th Mete. is that of Commonwealth v. 
York. Chief Justice Shaw, in writing the opinion, says: 
“Malice, in the definition of murder, is imputed to an act 
done willfully, malo animo, an act wrong in itself, and 
injurious to another, and for which there is no apparent 
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justification or excuse. * * * The natural or 
necessary conclusion and inference from such an act, will- 
fully done without apparent excuse, are, that it was done 
mato animo in furtherance of the wrongful, injurious pur- 
pose, previously, though perhaps suddenly, formed, and is, 
therefore, ‘a homicide with malice of forethought,’ which 
is the true definition of murder.” 

In °Territory v. Egan, 13 N. W. Rep., 568, malice 
is defined to be, “That state of mind or act where one 
willfully does that which he knows will injure another 
person or property.” 

In Whartons’ Law Lexicon, malice is defined to be, 
“A formed design of doing mischief to another, technically 
malitia proecogitata or malice prepence or aforethought. 
BS * * 

In Harris v. State, 8 Texas App., 109, it is defined to 
be, “A condition of the mind which shows a heart regard- 
less of social duty, and fatally bent on mischief, the exist- 
ence of which is inferred from acts committed or words 
spoken.” 

By the foregoing and other citations which we might 
make, it is apparent that malice, when applied to the case 
at bar, should be defined asa wicked and mischievous pur- 
pose which characterizes the perpetration of a wrongful or 
injurious act intentionally committed without lawful ex- 
cuse. It isa mental condition on the part of the actor 
supposed to exist at the time of the commission of the of- 
fense, and is imputed to “ doing of an unlawful act inteu- 
tionally, without just cause or excuse.” 

The district court was perhaps fully justified in adopt- 
ing the definition given, for the same language is used in 
defining malice in Milton v. The State, 6 Neb., 148, and 
therefore what is here said can in po sense be said to be a 
criticism upon the action of the trial court. But for the 
reasons given, we believe the rule stated in Milton v. The 
State is imperfect, and should not be followed. It is not 
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given with the usual care and precision of the writer of 
that opinion, for the reason, doubtless, that it was not an 
essential element in the case, the testimony failing to show 
deliberation and premeditation, and on account of which a 
new trial was given. 

The legal definition of malice, given by Webster, is, 
“Any wicked or mischievous intention of the mind; a de- 
praved inclination to mischief; intention to do an act 
which is wrongful, without just cause or excuse; a wanton 
disregard of the rights or safety of others; willfulness.” 

Plaintiff in error asked the court to give the following 
instructions, which were refused : 

5. “If you belive that, at the time of the killing, the 
accused was intoxicated, you may consider the fact to rebut 
the idea that it was done in a cool and deliberate state of 
the mind necessary to constitute murder in the first degree.” 

6. “It is proper for you to consider any state or condi- 
tion of the prisoner at the time of the killing, that is ad- 
verse to the proper exercise of the mind and the undisturbed 
possession of the faculties.” 

8. “ You may take into consideration the intoxication 
of the accused at the time of the killing, if you find he 
was intoxicated, as a circumstance to show that the act was 
not premeditated.” 

9. ‘And unless you are satisfied beyond a reasonable 
doubt that the accused, at the time of the killing, was in 
such a state of mind that he could form an intention mali- 
ciously to kill, and that he did form such intention, you can- 
not convict him of a higher crime than manslaughter.” 

It will be observed that these instructions are copied 
from the instructions set out in the opinion in Smith v. The 
State, 4 Neb., 277. That case, like this, was a prosecution 
for murder, there being some evidence that the accused was 
intoxicated at the time of the commission of the offense. 

Chief Justice Lake, in writing the opinion, says: 
“ While the evidence may not lead us to believe that they 


758 SUPREME COURT OF NEBRASKA, 


Carr v. State, 


would have secured a different result, yet, inasmuch as there 
was some testimony to which they were applicable, and the 
instructions of the court not covering the entire ground, it 
was the right of the accused to insist upon their being sub- 
mitted to the jury.” It becomes necessary, therefore, for 
us to inquire whether or not the substance of these in- 
structions was given by the court upon its own motion. 
The instructions given bearing upon this feature of the case 
are numbers seven and seven and a half, which are as 
follows: 

7. “You are instructed that voluntary drunkenness is 
no excuse or justification for a crime committed under its 
influence. Still, if iu this case you believe from the evi- 
dence that at the time of the firing of the fatal shot which 
caused the death of Warren Long, if you first find from 
the evidence, beyond a reasonable doubt, that the defend- 
ant fired the fatal shot, and that he was at that time in- 
toxicated, it would be a proper circumstance for the jury 
to consider in determining the question as to whether or 
not the defendant at that time was capable of premedita- 
tion or deliberation, as defined in these instructions; and 
if, from the testimony before you, you should besatisfied that, 
before and at the time the defendant struck the fatal blow, 
he was so deeply intoxicated by spirituous liquors as to be 
incapable of forming in his mind a purpose to kill and to 
deliberately and premeditatedly do the act, then such kill- 
ing under such a state of intoxication could not be murder 
in the first degree, and it would be the duty of the jury to 
find him not guilty of that degree of the crime. But you 
are further instructed that the fact, if proven by the evi- 
dence, that the defendant, at the time of the striking of the 
fatal blow, was intoxicated, it would not be proper for your 
consideration in determining the question of his guilt or 
innocence of murder in the second degree or mans!aughter.” 

73. “You are mstructed that, on the question of the 
intoxication of the defendant at the time of the alleged 
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killing, if you find from the evidence he was intoxicated, 
you must be satisfied beyond a reasonable doubt that such 
intoxication did not incapacitate him from forming a delib- 
erate purpose to kill the deceased, and if you have any 
reasonable doubt on this question, you must give the pris- 
oner the benefit of such doubt, and find him not guilty of 
murder in the first degree.” 

Without stopping to discuss these instructions at length, 
we must say, generally, that we cannot see but that they 
were sufficient. They submitted to the jury—J/irst, the 
question as to the intoxication of plaintiff in error; and 
Second, that if they found that he was intoxicated, then 
they should be satisfied beyond a reasonable doubt that 
such intoxication did not incapacitate him from forming 
ihe deliberate purpose to kill, befoze they could find him 
guilty of murder in the first degree. This, we think, cor- 
reetly stated the law. . 

In the exainination of the witness Brictell, and others, 
sworn on behalf of the state, it was shown that they were 
present at the time of the killing, or immediately there- 
after, and that they stood by while plaintiff in error walked 
away holding the gun in his hand. The question was then 
asked whether the witness tried to overtake and «arrest 
him, or anything of that kind. His answer was, “No, 
sir.” He was then asked, “Why not?” To this question 
plaintiff in error objected as incompetent, immaterial, and 
irrelevant, which objection was overruled and exception 
noted, when the witness answered, “TI did not think it safe to 
follow him.” Plaintiff in error then moved to strike out this 
answer, assigning the same reasons assigned in his objec- 
tion, with the additional one that it was only to the preju- 
dice of the prisoner. The motion was overruled, and the 
auswer allowed to stand. In this we think the court erred. 
It was entirely proper for the witness to testify to the 
actions, conduct, and appearauce of plaintiff in error at, aud 
immediately after, the shooting. It was competent and 


760 SUPREME COURT OF NEBRASKA, 


Carr v. State. 


proper that the jury should know just what occurred, the 
manner of the occurrence, and of the circumstances sur- 
rounding the transaction, but not proper that the opinion 
of the witness should be given as to whether it was safe 
to follow plaintiff in error, for the purpose of making his 
arrest. Of that the jury were as good judges as the wit- 
ness, even though it had been a proper inquiry. 

In the examination of Sherman Wilson, a witness on 
the part of the state, it was shown that plaintiff in error 
was at the hotel kept by one Vizard a short time prior 
to the shooting; that some difficulty occurred there, when 
Vizard knocked plaintiff in error down and kicked him, 
whereupon the by-standers interfered and separated the 
parties, when plaintiff in error went away, in company 
with the witness. The witness was then asked to state 
what plaintiff in error said while walking down the street, 
and over the objection of Plaintiff i in error he was permit- 
ted to testify that, “ plaintiff i in error was talking about 
going back in the morning, and he wanted to go back 
then and settle with Vizard, and we would not let him.” 
The question was asked, “ What did he say to you about 
getting a gun, while walking down the street?” Over 
the objection of plaintiff in error, he was permitted to 
answer that, “He kept talking about going back in the 
morning aud soriling with Vizard, and he asked me if I 
had a gun.” 

Q. Who asked you? 

A. Carr. 

Q. What did you tell him? 

A. Itold him I sold it; then he asked me if Sam. 
Davis had a gun, and I told him no. He said he had one 
down at the office. He said he would see him inside of 
twenty-four hours and do him up. 

Q. Where was this conversation? 

A. On the other side of the depot, 

Q. Who is Sam. Davis? 
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He runs a drug store. 
You told him you did not think he had one? 
Yes, sir. 
Where did he say his gun was? 
Down in the office. 
. Did he make any threats, at that time, as to what 
he would do? , 

A. That is about the last words he said, he said he 
had a gun dowh at the office, and I left him. 

It is insisted that proof of the threats against Vizard or 
any other person, except deceased, should not have been 
received, This testimony might perhaps have been com- 
petent, if introduced on the part of plaintiff in error, for 
the purpose of showing his condition prior to the killing, 
but we know of no rule which would permit the state to 
prove threats against persons other than the deceased, for 
the purpose, either of proving an intention to kill deceased, 
deliberation, premeditation, or malice. People v. Bezy, 
67 Cal., 228. Clarke v. The State, 78 Ala., 474. 

It is shown by the bill of exceptions that an assistant 
attorney was employed to aid in the prosecution. After 
the testimony had been closed, the county attorney opened 
the argument to the jury. After he had finished, counsel 
for plaintiff in error stated that they did not desire to reply 
to the opening argument made by the prosecuting attorney, 
and requested that the jury be then instructed and sent out 
to deliberate upon their verdict. This request was over- 
ruled, and the assistant counsel was permitted to follow 
the county attorney in the argument of the case for the 
state, over the objection of plaintiff in error. At this time 
the assistant counsel arose and said, in the presence and 
hearing of the jury: ‘An attorney, defending a man on 
trial for his life, that sits down silent and dumbly! God 
grant that I may never be defended by such counsel as 
that!” 

Objection was made to his language. 


OPOPOopr 
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The court then said to the jury: “Gentlemen of the 
jury, this little side show of the attorneys is not for your 
consideration, and you shall not consider it, or in any way 
allow it to influence your deliberations.” 

Section 478 of the criminal code provides that, “* * 
* = * * When the evidence is concluded, unless the case 
is submitted without argument, the counsel for the state 
shall commence, the defendant or his counsel follow, and 
the counsel for the state conclude the argument to the 
jury.” . 

The first question preseuted by this record is, as to the 
right of the assistant counsel for the state to close the ar- 
gument, no argumevt having been made by counsel for 
plaintiff in error. In support of the position of plaintiff 
in error, that the argument should have been closed upon 
the termination of the presentation of the case by the 
county attorney, we ate cited to Borden v. Briscoe, 36 Mich., 
255. We think the case cited cannot be held to be author- 
ity either way, in this case. It was a civil action, and, 
as in this case, counsel for defense declined to discuss the 
case to the jury, and the trial court held the argument at 
an end. ‘he decision of the trial court was affirmed, but 
Judge Campbell, in writing the opinion, intimates that as 
junior counsel are generally required to open the argument 
of the cause to the jury, counsel for the defendant, finding 
the argument not as forcible as the closing argument may 
be, might cut off a reply and prevent the whole case from 
being thoroughly presented to the jury. He says: “We 
cannot think there is any absolute right in a defendant to 
produce such a result. Every court is bound, in fairness, 
to prevent such abuses. But inasmuch as the propriety 
- of interference must depend upon circumstances, we think 

the matter comes within those discretionary rules which 
- must, unless in extreme cases, leave the trial judge to de- 
termine the course of procedure.” 

We think the case cited cannot be treated as authority 
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in this case, for the reason that the conditions are not the 
same. In this state the public prosecutor is selected by 
the people of the county, with direct reference to his fit- 
ness for the office upon which he is called to enter, and 
his ability to discharge the duties imposed by it. He is 
the representative of the state, chosen for that purpose, in 
most instances before the commission of the crime for 
which he is called to prosecute. After quite as careful an 
examination of the books within our reach as the time at 
our disposal would permit, we are unable to find a case in 
point or a discussion of the subject by a text writer. It is 
the opinion of the writer that, upon the termination of the 
opening argument by the state’s counsel, the attorneys for 
the defense might proceed with the argument or not, as 
they saw proper. Failing to do so, there would be noth- 
ing to which a reply could be made by the closing argn- 
ment, and therefore no such argument was necessary; but 
that question will not be decided without the benefit of 
argument thereon, 

The language attributed to the assistant prosecutor, 
uttered in the presence of the jury, cannot be excused, and 
should not have been permitted, or, if permitted, should 
have been promptly counteracted by the court. 

In the’ brief of counsel for plaintiff in error, after the 
quotation of the language from the bill of exceptions, 
oceurs the following: “And the immense audience gath- 
ered in the court room cheercd him to the echo.” This is 
perhaps more of a rhetorical flourish on the part of the 
writer of the brief, than a candid statement of a fact. It 
does not appear in the bill of exceptions, and therefore is 
not of record. Wecannot believe but that by this remark 
unintended injustice is done to the learned judge before 
whom the case was tried. It cannot be believed that, in 
this advanced age of our jurisprudence, any court could be 
found who would permit such conduct, without visiting 
the severest penalty of the law upon the parties indulging 
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in such actions, It matters not how guilty a defendant 
may be of crime, our constitution and laws guarantee to 
him a fair trial. Such cannot be had in the face of an 
audience who, by any act, express their approval or dis- 
approval of anything said or done upon the trial. 

It is insisted that the evidence does not warrant a con- 
viction for murder in the first degree. As the cause must 
be retried, we deem it inexpedient to express any opinion 
upon this subject, as the evidence upon a subsequent trial 
may differ in mauvy respects from that submitted upon the 
trial already had. , . 

For the reasons hereinbefore stated, the judgment of the 
district court must be reversed, and the cause remanded 
for further proceedings, which is done. _ 


REVERSED AND REMANDED. 


TuE other judges concur. 


THE County or BooNE, PLAINTIFF IN ERROR, V. 
James S. ArMsrRonGc AND W. M. Rosertson, 
DEFENDANTS IN ERROR. , 


Counties: CLAIM FOR SERVICES OF ATTORNEY IN DEFENDING 
INDIGENT PRISONER. The certificate of the judge of the dis- 
trict court, that a claim for compensation to counsel appointed 
by such court to conduct the defense of a person charged with 
felony, has “been examined and allowed by the court,” is not 
conclusive upon the county commissioners as to the amount 
which should be allowed for such services. It is prima facie 
evidence that the amount allowed by the district court is correct, 
but the county board has the right to re-examine the account 
and allow so much as they may think just, 


Error to the district court for Boone county. Tried 
below before Tirrany, J. 
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J. A. Price, for plaintiff in error. 
James S. Armstrong and W. M. Robertson, pro se. 
Resse, Cu. J. 


By the record in this case it appears that, in the year 
1887, one Ed. Carr was indicted by the grand jury of 
Boone county for the murder of Warren Long, and that, 
upou arraignment in court, he was unable to procure coun- 
sel to conduct his defense, whereupon the court appvuinted 
defendants in error as such counsel. After the trial, the 
bill for services was presented to the judge of the district 
court, the amount charged being $500, upon which was 
endorsed, “6, 28, ’87, examined and approved and al- 
lowed to the amount of $400. F. B. Tiffany, Judge.” 
This bill was then filed in the office of the county commis- 
sioners for allowance against the county. The county 
board took the matter under consideration, and it is.sshown 
by the record that said bill was “by them duly examined, 
and on consideration thereof was, on motion, cut down to 
$300, and was then approved and allowed for that 
amount.” From this action of the county board, defend- 
ants in error appealed to the district court, and the cause 
was there submitted upon the following stipulation, to-wit : 
“Tn the district court of Boone couuty, Nebraska. Jn the 
matter of James 8. Armstrong and W. M. Robertson’s 
appeal from the allowance of the county commissioners. 
It is hereby agreed and: stipulated by and between the 
undersigned that said matter is submitted upon the follow- 
ing proposition of law, to-wit: Have the county commis- 
sioners the power to say what shall be allowed the appel- 
lants, or is the allowance of the district judge final in said 
matter?” 

Upon a hearing of the cause in tlie district court, the 
finding was in favor of defendants in error, and judgment 
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was rendered for the sum of $400, from which the county 
prosecutes error to this court. 

Upon this question it is the opinion of the writer that 
the action of the district judge in fixing the compensation 
which counsel should be allowed was final. 

Sec. 437 of the criminal code is as follows: “The 
court before whom any person shall be indicted for any 
offense which is capital, or punishable by imprisonment in 
the penitentiary, is hereby authorized and required to as- 
sign to such person counsel, not exceeding two, if the 
prisoner has not the ability to procure counsel, and they 
shall have full access to the prisoner, at all reasonable 
hours; and it shall not be lawful for the county clerk or 
county commissioners of any county iu this state to allow 
an account (bill) or claim hereafter presented by an at- 
torney or counselor at Jaw for services provided under 
the provisions of this section, until said account, bill, or 
claim shall have been examined and allowed by the court 
before whom said trial is had, and the-amount so allowed 
for such services certified by said court; Provided, No 
such account, bill, or claim shall, in any case excep} in 
cases of homicide, exceed $100.” By this it would seem 
that it is the province of the district court to “examine 
and allow” the account or bill for such services, but the 
same shall be audited by the county board. This is evi- 
dently upon the theory that the judge of the district 
court, having heard the cause tried, and having a full un- 
derstanding of the character and value of the services ren- 
dered, would be more capable of rendering a just decision 
as to what the amount should be. This view, it is in- 
sisted, would in effect destroy the right of appeal given by 
law to a tax-payer of the county. ‘I'l at it takes away the 
right of the county commissioners to examine and settle 
all accounts against the county, whicl: is provided for in 
subdivision 5 of section 23 of chapter 18, Compiled Stat- 
utes of 1887: That it destroys or takes away the right of 
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the county to a jury trial, as provided for in section 6 of 
article 1 of the constitution, and that it is in conflict with 
section 20 of chapter 7 of the Compiled Statutes of 1887, 
which provides for the allowance by the county commis- 
sioners of compensation to assistant county attorneys em- 
ployed in the trial of a person charged with the crime of 
felony. This view is, in part, adopted by my associates, 
and itis held by them that the certificate of the district 
court, showing his examination and allowance of a bill for 
services rendered, is prima facie evidence, only, of the cor- 
rectness of the claim. And while such certificate should 
be entitled to great weight in examination of the claim by 
the county board, yet it is not conclusive. Such, therefore, 
will be the decision of this court. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED. 


THE other judges concur. 


D. S. Barrnetr and H. THURSTON, PLATNTIFFS IN 
ERROR, V. Moses CHEESBROUGH, DEFENDANT IN 
ERROR. 


1. Parent and Child: sALE. A son engaged in the mercantile 
business, and being heavily indebted, sold his entire stock of 
goods to his father for debts alleged to be due to such father. 
Held, That it devolved on the father to prove the actual con- 
sideration paid, and the bona fides of the transaction. 


BONA FIDES. Transactions between relatives, 
by reason of which strangers who have sold goods to some of such 
relatives will be deprived of payment therefor, will be scrutinized 
very closely, and the,good faith of the same must be clearly 
established. 
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Error to the district court for Valley county. Tried 
below before Turrany, J. , 


Thomas L. Redlon, EF. M. Coffin, E. J. Clements, and 
D. B. Jencks, for plaintiff in error. 


A. M. Robbins, for defendant in error. 
MAXWELL, J. 


Moses Cheesbrough, the defendant in error, is the 
father of one Elton Cheesbrough, who, in the month of 
May, 1884, was engaged in the mercantile business at 
Ord, in Valley connty. On the 26th day of May, 1884, 
Elton Cheesbrough made a bill of sale to the defendant 
in error of “all the goods, wares, and merchandise set 
forth and listed in the inventory,” which is attached to the 
petition, the consideration expressed being the sum of 
$2,521.98. The defendant in error thereupon took pos- 
session of the goods, and a few days thereafter certain 
creditors of Elton Cheesbrough caused attachments to 
be issued and levied on the goods in question. The de- 
fendant in error thereupon recovered the possession of the 
goods by proceedings in replevin, and on the trial the jury 
returned a verdict in his favor, and judgment was entered 
thereon. 

The question presented to the trial court, and to this 
court, is the bona fides of the sale from Elton Chees- 
brough to his father. The nature of Elton Chees- 
brough’s business, and the amount of his debts, may be 
gathered from the first portion of his cross-examination, 
which is as follows: 

Q. Where did you reside before you went into the 
mercantile business in the store—just before? 

A. I came off the railroad here. I had been working 
between St. Paul and North Loup. . 

Q. About what time was it that you entered into this 
business ? 
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A. I think the first goods I sold in Ord was peanuts 
and cider, ice cream and lemonade, on the 4th day of 
July. 

Q. What is the date of your commencing merchan- 
dising in this store, that you claim you have sold the 
goods out of? 

A. I didn’t commence my business in this town in 
that store. 

When did you commence selling goods in Ord? 

T told you. 

When was it? 

The 4th day of July, I think it was in ’82. 

What did your stock consist of then? 

It was not a very heavy stock. 

What was it? 

Only a barrel of sour cider. 

When did you buy your first stock of a goods 
and groceries? 

A. I didn’t buy goods first. 

Q. ILasked you when you did buy them? ‘You can 
answer it if you want to. 

A. I bought the first bill of groceries along about the 
15th of July, ’82. 

Q. Now, then, when did you buy your first bill of 
dry goods? 

A. I could not state the exact date from memory. 

Q. As near as you can. I am not asking for the 
exact date; about what time, what year, and what month, 
as near as you cap tell? 

A. It was somewheres towards the spring or in the 
spring of ’83. I could not tell the exact date. 

Q. When was the first time Moses Cheesbrough pro- 
posed to buy you out, buy these goods of you? 

A. It was somewheres in the neighborhood of from six 
to ten days before the sale was made. 

Q. Do you remember the date of the sale? 

49 


OrPOPOororeé 
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It was May 26th, 784. 

Who first proposed the sale ,you or the old man? 
The old gentleman. 

What did he say was the reason he wanted to buy 
you out? 

A. He said he had let me have money and property at 
different times, I owed him; he understood I was very 
hard up; he thought I ought to pay him in preference to 
anybody else. 

Q. What did you tell him then about being hard up? 
Did you tell him anything about it ? 

A. Yes, sir. 

Q. What did you tell him? 

A. I told him I was. 

Q. How much did you owe at that time, as near as 
you can tell; of course not to the dollar, the whole in- 
debtedness? 7 

A. I think it was ‘somewhere in the neighborhood of 
from $4,500 to $5,000. 

Q. Did you tell him about how much you owed at 
that time? Somewhere about as you have told me? 

A. I don’t remember now whether I did or not. 

He was unable to state the amount of capital that he 
put into the business. The claims of the attaching creditors 
are for goods sold to him to carry on his business, which 
goods he alleges he sold to his father, the principal object 
being, as he alleges, to pay a certain indebtedness. In proof 
of this, a note was introduced in evidence, of which the 
following is a copy: Z 

“ Kent, WHEELER Co., NEs., Feb. 6, 1879. 

‘“‘T promise to pay Moses Cheesbrough, for value re- 
ceived, the sum of $688 and interest at (7) per cent, one 
year from date. : 


OPor 


“Extin D. CHEESBROUGH.” 
The proof as to the original consideration of this note 
is of a very unsatisfactory character. It is stated that, 
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about the year 1872, the defendant in error relinquished a 
claim on 40 acres of land, for which the son promised to 
pay him $250. As to the actual value, if anything, of 
this claim, there is no proof whatever. There is also some 
proof as to the sale by the father to the son of a few cows,a 
considerable time before the note was given, and also some 
other property, the character of which, and amount of the 
prices agreed to be paid, are not very definite. In addition 
to this note, the defendant in error let the son have a county 
order for $104, and a note for $225, to enable the son to 
purchase two lots in the town of Ord. We find no proof 
in the record tending to show the value of the county 
order or of the note in question. In addition to these, 
the defendant in error claims to have assumed a debt due 
from Eltin Cheesbrough tc Oscar Cheesbrough, a brother 
of Eltin, for the sum of $500, It will thus be seen that, 
without computing interest, these claims at their face 
value amount to $1,517, for which, with interest added, 
the defendant in error obtained a’stock of goods from his 
son of about the value of $2,600, leaving debts owing to 
the persons who had sold goods to such son in a very large 
amount, the exact sum not being shown by the record, of 
which debts the defendant in error had full notice before the 
alleged purchase of said goods. Under these circumstances 
it devolved on the defendant in error clearly to estab- 
lish the good faith of the transaction, and the actual exist- 
ence of the several items of the alleged debt owing by the 
son to him. These facts we think he has failed to prove. 

Transactions between relatives, by reason of which such 
relatives derive an advantage from credit obtained from 
strangers, will be scrutinized very closely, and the bona 
fides of such transactions must be clearly established. The 
only portion of the money furnished by the defendant in 
error to the son, to conduct the business, was the $500 ob- 
tained from Oscar Cheesbrough, and perhaps the sums con- 
tribuic] in payment of the lots. The equities of the cred- 
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itors, therefore, as to all sums in excess of these amounts, 
seem to be superior to those of the defendant in error. 

Eltin Cheesbrough was permitted, against the objection 
of the plaintiffs herein, to testify to certain payments made 
by him to certain of his creditors. Such proof is proper 
on cross-examination, but should not be admitted as evi- 
dence in chief in favor of a party, without a complete ex- 
hibit of his business during the period involved in the 
transactions. That is, a party cannot prove his mode of 
conducting business by isolated facts. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur. 


JEFFERSON H. FoxworTHy, PLAINTIFF IN ERROR, V. 
Crry or Hastines, DEFENDANT IN ERROR. 


Limitation of Actions: CITIESOF SECOND CLASS. The general 
provisions of the code, limiting the time in which actions may 
be brought, applies to cities of the second class having more 
than five thousand inhabitants, ete., and an action against such 
a city for negligence, by reason of which a party has sustained 
injury, will lie against it if bronght within the time tbus lim- 
ited, notwithstanding a provision in the act creating such cities, 
that the action shall be brought within six months. 


Error to the district court for Adams county. Tried 
below- before Morris, J. 


J. R. Webster and Dilworth & Smith, for plaintiff in 
error, cited: Holmberg v. Hauck, 16 Neb., 339. Miller 
v. Hurford, 11 Id., 381. Exe parte Thomason, 16 Id., 
239. Ives v. Norris, 13 Id., 254. 
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C. F. Morey and G. W. Tibbitts, for defendant in error, 
cited: Turner v. Althaus,-6 Neb., 54. Holmberg v. 
Hauck, 16 Id., 338. 2 Dillon Mun. Corp., Sec. 786. 
Bucklin v. Ford, 5 Barb., 393. People v. Gilbert, 18 
Johns., 227, 


MAXWELL, J. 


The plaintiff, in his petition, after alleging the incorpo- 
ration of the city of Hastings, says that: “On said 21st 
day of January, 1886, there was in said city a street 
named Second street, along and south of block four of 
Moore’s addition, and along the north side of said street 
was a sidewalk, which said street and sidewalk was and 
still is a public way, under the jurisdiction and control of 
said city, and open to the public for passage. Long prior 
to January 21st, and from about the first day of January, 
A.D. 1886, the defendant negligently and carelessly allowed 
ice and snow to accumulate on the said sidewalk, and there 
to remain, whereby said walk became and was slippery, 
dangerous, and unsafe for passage, as defendant well knew. 
On said 21st day of January, 1886, the plaintiff, in the 
night time, having no knowledge or notice of such danger- 
ons condition of said sidewalk, attempted to pass along 
such walk, and stepped upon such slippery accumulations 
of snow and ice, and thereby, without any fault or negli- 
gence on his part, was caused to fall violently down upon 
such snow and ice, and thereby received grievous injury 
of his hip, thigh joint, and sciatic nerve, and also suffered 
great injury of his liver and internal organs of his body, 
of which he immediately became grievously sick, and 
came near to death, and remained sick and confined to his 
bed and house for more than ten weeks, and was wholly 
incapacitated, mentally and physically, to do any business, 
or transact any affairs until the first day of May thereafter, 
and then was, and yet is, greatly impaired in health and 
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vigor of body, and is permanently lamed and injured, and 
has been caused great pain and expense and loss of time, 
to the damage of the plaintiff in the sum of $20,000. 
And thereafter, and within three months after he recovered 
his mental faculties, so as to be able to give attention to 
the cause and nature of his injury, and on the 28th day of 
July, 1886, the plaintiff made a sworn statement, giving 
his name in full, the time, place, and circumstances of the 
injury complained of, and the names of the witnesses 
thereto, as fully as to him known, which statement, sworn 
to by the plaintiff, and by him subscribed, he, on the 28th 
day of July, 1886, filed with the city clerk of the defend- 
ant, in his office.” 

A copy of the complaint filed with the city authorities 
of Hastings is attached to the petition as an exhibit. 

The defendant, in its answer, “admits the allegations of 
fact set forth in the first paragraph, and the first four lines 
of the second paragraph of said petition, which read as 
follows, viz: ‘That the defendant is a city of the second 
class, duly organized and incorporated under the laws of 
the state of Nebraska for the incorporation of cities of the 
second class, and so was on the 21st day of January, 1886. 
On said 21st day of January, 1886, there was in said city 
a street named Second street, along and south of block 
four, of Moore’s addition, and along the north side of said 
street was a sidewalk which was and still is a public high- 
way, under the jurisdiction and control of said city, and 
open to the public for passage.’ And defendant denies 
each and every other allegation in said petition. And for 
other and further answer to said petition, defendant fur- 
ther says, that it is organized and incorporated under the 
laws of the state of Nebraska, as a city of the second class, 
having more than five thousand and less than twenty-five 
thousand inhabitants, and was so organized on and before 
the said 21st day of January, 1886, and that this action 
was brought on a claim for damage and injury to the per- 
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sou, sustained, as is alleged in said petition, by reason of 
the negligence of the defendant, but was not brought 
within six months from the date of sustaining the said 
damage and injury.” 

A demurrer to the second count of the answer was over- 
ruled, and the plaintiff electing to stand upon his demurrer, 
the case was dismissed. 

The principal defense relied upon in behalf of the city 
is, that the action was not brought within six months from 
the time the cause of the action accrued, as required by 
Sec. 34 of Chap. 14, Compiled Statutes, which reads as 
follows: ‘All claims against the city must be presented 
in writing, with a full account of the items, verified by the 
oath of the claimant or his agent, that the same is correct, 
reasonable, and just, and no claim (or demand) shall be au.’ 
dited or allowed unless presented and verified as provided — 
for in this section; Provided, No costs shall be recovered 
against such city in any action brought against it for any 
unliquidated claim, including claims for personal injury sus- 
tained by reason ‘of the negligence of such city, which has not 
been presented to the city council to be audited; nor upon 
claims allowed in part, unless the recovery shall be for a 
greater sum than the amount allowed, with the interest 
thereon ; Provided, further, That all actions against such 
city for injury or damage to person or property hereafter 
sustained by reason of the negligence of such city, must be 
brought within six months from the date of sustaining the 
same; and to maintain such action it shall be necessary 
that the party file in the office of the city clerk, within six 
months from the date of the injury or damage complained 
of, a statement giving full name, and the time, place, na- 
ture, and circumstances of the injury or damage complained 
of; and the name or names of the witness or witnesses 
thereto.” 

It will be observed that the city claims to be exempt 
from liability by reason of a special statute of limitations. 
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The attorney for the plaintiff contends that this special 
limitation is unconstitutional and void. 

Sec. 19, Art. 6 of the constitution, provides that, ‘All 
laws relating to courts shall be general and of uniform 
operation, and the organization, jurisdiction, powers, pro- 
ceedings, and practice of all courts of the same class or 
grade, so far as regulated by law, and the force and effect 
of the proceedings, judgments, and decrees of such courts 
severally, shall be uniform.” 

Sec. 15, Art. 3, provides that, “The legislature shall 
not pass local or special laws in any of the following cases, 
that is to say: For granting divorces. Changing the 
names of persons or places. Laying out, opening, altering, 
and working roads or highways. Vacating roads, town 
plats, streets, alleys, and public grounds. Locating or 
- changing county seats. Regulating county and township 

offices. Regulating the practice of courts of justice. Reg- 
ulating the jurisdiction and duties of justices of the peace, 
police magistrates, and constables. Providing for changes 
of venue in civil and criminal cases. Incorporating cities, 
towns, and villages, or changing or amending the charter 
of any town, city or village. Providing for the election 
-of officers in townships, incérporated towns, or cities. 
Summoning or impaneling grand or petit jurors. Pro- 
viding for the bonding of cities, towns, precincts, school 
districts, or other municipalities. Providing for the man- 
agement of public schools. Regulating the interest on 
money. The opening and conducting of any election, or 
designating the place of voting. The sale or mortgage of 
real estate belonging to minors or others under disability. 
The protection of game or fish. Chartering or licensing 
ferries or tol] bridges. Remitting fines, penalties, or for- 

feitures. Creating, increasing, and decreasing fees, per- — 
centage, or allowances of public officers during the term 
for which said officers are elected or appointed. Changing 
the law of descent. Granting to any corporation, associa- 
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tion, or individual, the right to lay down railroad tracks, 
or amending existing charters for such purpose. Granting 
to any corporation, association, or individual, any special 
or exclusive privileges, immunity, or franchise whatever. 
In all other cases where a general law can be made appli- 
cable no special law shall be enacted.” 

Sec. 5 of the code of civil procedure provides that, . 
*¢ Civil actions can only be commenced within the time 
prescribed in this title, after the cause of action shall have 
accrued.” 

The code then ennmerates the different classes of cases, 
and requires actions to be brought thereon within the time 
limited, being from one to ten years, and which, in the case 
of negligence, would be four years. This limitation covers 
every kind of a case, except a domestic judgment. Negli- 
gence is defined as “the want of due diligence.” 2 Bouv. 
Law Dict:, 222. 

In Blyth v. Birmingham Waterworks, 11 Exch., 784, 
negligence is defined to be, “ The omission to do something 
which a reasonable man, guided by those considerations 
which ordinarily regulate the conduct of human affairs, 
would do, or doing something which a prudent and reason- 
able man would not do.” Parrott v. Wells, Fargo & Co., 
15 Wall., 524. 1st Thompson on Negligence, 42. 

Negligence is the same offense—want of due diligence— 
whether the party at fault is an individual, a private cor- 
poration, or a municipality. The term negligence is neg- 
ative rather than positive, and implies the absence of such 
care, prudence, and forethought as, under the circum- 
stances, duty required should be given or exercised. Cooley 
on Torts, 659. Now, if a city is guilty of want of due care 
in the performance of a duty imposed upon it by statute, 
by reason of which an individual sustains injuries, its 
liability would be the same as that of a private corporation, 
or of an individual, under like circumstances; and the 
party who has sustained the injury would be entitled to the 
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same pecuniary compensation as though the negligent act 
complained of was the fault of a private corporation or an 
individual. There is no reason, therefore, why private 
acts of limitation should be passed in favor of any munici- 
pality. If, in the face of the plain provision of our con- 
stitution prohibiting special legislation for municipalities, 
- such an act could be maintained, then special acts might 
be passed to apply to private corporations or to individ- 
uals, and the spectacle might be presented of innumerable 
acts of limitation for the same class of cases. This would 
lead to great confusion, The general provisions of the 
code hmiting the time within which actions may be brought 
apply to all cases, and a party who has sustained injury by 
the negligence of another cannot be debarred of the right 
to recover the damages sustained thereby, if the action is 
brought within the time designated in the code. It would 
be very strange if a village, with just sufficient inhabitants 
and wealth to incorporate, should be liable for negligence 
causing injury, for the full period of four years, while a 
city of the advanced second class, with a large amount of 
wealth, should be Hable but six months. : 

Questions, no doubt, will arise as to the validity of the 
provision requiring notice of the names of the witnesses, 
ete., to be given to the city council at the time the claim 
for damages is filed, but that matter does not properly 
arise in this case. While it is proper to present the names 
of such witnesses to the city authoritics, in order that the 
validity of the claim may be investigated, yet it is believed 
that the failure to do so will not defeat a recovery, although 
it may affect the question of costs. 

The chapter relating to cities of the second class having 
more than. five thousand inhabitants, etc., confers and 
defiues the municipal powers of such cities. The limita- 
tion of the time within which an action ‘is to be brought 
against such municipality, from a failure to properly ex- 
ercisc such powers, by reason of which an individual has 
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sustained damages, does not come within the title of an act 
to create cities of the second class, ete. The limitation 
isa thing apart from a grant or definition of municipal 
powers. It relates to the equal administration of justice, 
and to the procedure and time within which an action shall 
be brought. It is sought in this manner to amend the 
general statute relating to limitations of actions, and this, 
too, without referring to such statute. It is evident that 
the legislature did not intend to repeal the general provis- 
ions of the code relating to limitations of actions, and that 
the provision referred to, which restricts the right to bring 
an action to six months from the time the injury accrued, 
is void. 

It is unnecessary to refer to the allegations of disability 
of the plaintiff, as set forth in the petition. The judgment 
of the district court is reversed, and the cause remanded 
to the district court for further proceedings. 


REVERSED AND REMANDED, 


The other judges concur. 


FERDINAND RUBE, PLAINTIFF IN ERROR, V. WILLIAM 
SULLIVAN AND JOHN MAUCH, DEFENDANTS IN 
ERROR. 


1. United States Homestead: pusLicoRoaD. Wherea party 
has entered land under the homestead law of the United States, 
and made final proof, and complied with the law on his part to 
entitle him to a patent, he may make a valid dedication of a 
portion of said Jand for a public road, although the patent has 
not been issued. 


2. Roads: DEDICATION. Ten years uninterrupted use of a pub- 
lie road will create a presumption of dedication, but a much 
shorter period will be sufficient, where the act of the owner from 
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which the dedication is inferred is clear and unequivocal, and 
accompanied or immediately followed by public use. 


3. Unless there is some clear and unequivocal 
manifestation of an intention to dedicate, dedication will not be 
presumed until after the lapse of ten years. 

4. EVIDENCE: TRESPASS. A party owning land, in fenc- 


ing the same, left a strip along the section line, a rod or more 
in width, apparently for the use of the public for a public road, 
and it was traveled as such; but there was no proof of dedica- 
tion or an intention to dedicate any of the land within the en- 
closure. Held, That without such proof the jury would not be 
justified in finding that any of the land within the enclosure 
had been dedicated to public use, and, therefore, a road over- 
seer who removed the fence as an obstruction to the highway 
would be liable for the trespass. 


Error to the district court for Cedar county. Tried 
below before Barnes, J. 


Wilbur F. Bryant, Bedford B. Boyd, and Thomas M. 
Franse, for plaintiff’ in error, cited: Smith v. Smith, 34 
Kan., 301. State v. O'Laughlin, 19 Id., 504. Thomp- 
son Highways, 244. Harlow v. Humiston, 6 Cow., 189. 
Woodyer v. Hadden, 5 Taunt., 137. Logansport v. Dunn, 
8 Ind., 378. Scott v. State, 1 Sneed, 629. Harding v. 
Jasper, 14 Cal., 644. Zalmage v. Huntting, 29 N. Y., 
447, 


Guy R. Wilbur, William E. Gantt, and Gamble Broth- 
ers, fov defendants in error, cited: Cineinnati v. White, 6 
Peters, 431. Wilder v. St. Paul, 12 Minn., 116. Man- 
kato v. Warren, 20 Id., 148. Mankato v. Willard, 13 Id., 
17. Murray v. Butte, 14 Pac. Rep., 656. Simmons v. 
Cornell, 1 Rhode Island, 519. 


Maxwe.t, J. 


This action was brought by the plaintiff against the de- 
fendants, to recover damages for the iemoval of a fence 
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from an alleged public road. The plaintiff alleges in 
his petition that, “he is, and was at the time hereinafter 
mentioned, the owner in fee simple of the following lands 
and tenements: The south-east quarter of section ten in 
township 31 of range 2 east, in said county (Cedar), con- 
taining 160 acres of land according to government survey, 
in possession of said plaintiff at the time hereinafter 
named ; that the said tract is inclosed and cultivated lands, 
and that a good wire, board, and rail fence was built, with 
good oak posts at proper distances from each other, enclos- 
ing said lands, prior to the day hereinafter named; that - 
on the 380th day of November, a.p. 1881, the said defend- 
ants unlawfully and forcibly broke and entered upon the 
said lands of plaintiff, tore down the said fence standing 
upon said land, dug up the plaintiff’s ground, trod down 
his grass, broke the plaintiff’s boards, posts, wire, rails, 
and nails, rendering them unfit for use, and also then and 
there disturbed and have since disturbed the plaintiff in 
the use and occupation of said land, and have prevented 
and do prevent him from enjoying the same, as he other- 
wise would, to the plaintiff’s.damage, $200.” 

The defendants, in their answer, allege, “that on the 
30th day of November, 1881, at the time the alleged tres- 
pass was committed, as alleged in plaintiff’s petition, 
defendant, William Sullivan, was the duly elected and 
qualified overseer of roads in aud for road district No. 4, 
in said Cedar county, Neb., aforesaid; that the south-east 
quarter of section 10, township 31 north, and range No. 2 
east, in Cedar county, Nebraska, is within the boundaries 
of said road district No. 4 aforesaid; that the fence alleged 
to have been removed by these defendants was situated 
near the section line between the 8. W. } of Sec. 11, and 
the S. E. 3 of Sec. 10, T. 31 N., R. 2 E., which said fence 
aforesaid was within the limits of a public road and high- 
way, which said public road and highway lay along the 
section line between the S. E. $ of Sec. 10, and the S. W. 
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4 of Sec. 11, township 31, range 2 E., and extended 38 
feet on each side of said section line, and was an obstruc- 
tion to said public road and highway; that the defendant, 
Sullivan, acting as overseer of roads within and for said 
road district No. 4,at the time alleged in plaintiff’s petition, 
did enter upon said public road and highway, and did 
then and there remove said obstruction, to-wit, said fence, 
from said public road and highway, and that the defend- 
ant, John Mauch, acting by authority and under the direc- 
tion of said defendant, Sullivan, overseer: of roads as 
aforesaid, did aid and assist in the removal of said obstrac- 
tion from the said public highway and road as aforesaid ; 
that prior to entering upon said highway and removing 
said obstruction, to-wit, said fence, therefrom, said defendant, 
Sullivan, as such overseer of roads, did give said plaintiff 
sixty days’ notice in writing, requiring said plaintiff to re- 
move said obstruction, to-wit, said fence, and said plaintiff 
failed and neglected to remove the same.” 

On the trial of the cause a veridict and judgment were 
rendered in favor of the defendants. 

The defendants claim the existence of a highway by 
dedication at the place where the trespass is alleged to have 
been committed. A patent from the United States to the 
plaintiff, issued in January, 1878, was introduced in evi- 
dence, from which it appears that the plaintiff entered the 
land in dispute as a homestcad, under the laws of the 
United States. There is nothing to show, however, when 
he setiled upon the land or made his final proof. The 
testimony tends to show that the plaintiff built the fence, 
which was removed by the defendants, about the year 1871. 
This fence was built about one rod, more or less, from the 
section line, the laud thus left unenclosed apparently being 
designed as part of a public road. There seems to have 
been a considerable amount of travel along the line as 
early as 1871, and this continued until the time of the 
trial. There is also testimouy tending to show that James 
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Sullivan, a brother of one of the defendants, owned the 
land adjoining that of the plaintiff, and some two or three 
years before the trial had fenced the same, leaving sufficient 
space, however, for one-half of a public road between the 
plaintiff’s land and his own. The testimony tends to 
show, and the jury would be warranted in finding, that 
that portion of the plaintiff’s land not enclosed was designed 
for the use of the public, and dedicated by him to that use. 

Objection is made on behalf of the plaintiff, that the 
power to dedicate did not exist until he had acquired the 
legal title to the land. Undoubtedly only the owner can 
make a valid dedication; but when a party has made 
final proof, and complied with the law in all respects, he 
is in fact the owner, although the patent may not issue for 
years afterwards; besides, the patent, when issued, pro- 
tects all his rights from the date of the original entry. 
Such owner, therefore, after making a dedication, will be 
estopped to deny the validity of his own acts. The au- 
thorities are not entirely in accord as to what length of 
time is necessary to create a presumption of the dedication 
of private property to the use of the public for a street or 
highway, for the reason, probably, that the presumption 
does not depend alone on the length of time, other circum- 
stances being necessary to be considered. Ten years’ un- 
interrupted use will create the presumption, but a much 
shorter period will be sufficient where the act of the owner 
from which the dedication is inferred is clear and unequiv- 
ocal, and accompanied or immediately followed by public 
use. Denning v. Roome,6 Wend., 65]. &. v. Patrie, 30 
Eng. Law and Eq., 207. But unless there is some clear 
and unequivocal manifestation of an intention to dedicate, 
there will be no presumption of dedication until after the | 
lapse of ten years. Hoole v. Attorney General, 22 Ala., 
190. Noyes v. Ward, 19 Conn., 250. State v. Thomas, 4 
Har., 568. State v. Gregg, 2 Hill, 587. Penquitev. Law- 
rence, 11 Ohio State, 274. Hpler v. Niman, 5 Ind., 459. 
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Lewiston v. Proctor, 27 Tll., 414. Jackson v. Smily, 18 
Ind., 247. Dodge v. Stacy et al., 39 Vt., 560. Graham v. 
Hartnett, 10 Neb., 517. State v. Otoe County, 6 Neb., 133. 

The question is one of fact for the jury to determine 
from the evidence. Where the only evidence of dedication 
is mere user by the public, and the road is bounded on 
that side by a fence, there is no presumption that the ded- 
ication was intended to include land within the inclosure; 
but no doubt it may be shown that the full width of a 
road was intended to be dedicated. 

In the case under consideration, there is no proof what- 
ever that the plaintiff intended to, or did, dedicate any 
portion of the land within his enclosure to the public for a 
road. Such proof was necessary in order to justify the 
jury in finding a verdict for the defendants. The judgment, 
therefore, must be reversed. 

There is some proof tending to show that in the year 
1871 a public road was located along the land in question, 
but the record was not introduced for the purpose of show- 
ing a public road at that place, and therefore cannot be 
considered. There is also some testimony tending tu show 
that the plaintiff gave his assent to the location of such 
road, and that he claimed damages for the cost of moving 
his fence. These questions may be considered in another 
trial, but they are not presented in such a form as to be 
available in this. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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JAMES BRADY ET AL., PLAINTIFFS IN ERROR, V. JAMES 
FLINT, DEFENDANT IN ERROR. 


Landlord and Tenant: CONSTRUCTION OF LEASE. A lease of a 
cultivated farm, executed on a printed form, the habendum clause 
being in the following words, “To have and to hold the same to 
the said party of the second part, from the first day of March, 
1883, to the first day of March, 1884,’’ the letters and figures in 
italics being written with pen and ink, and all the balance in 
type; there being also and occurring after said clause, and near 
the end of the lease, a clause, all in pen and ink, in the follow- 
ing words: “If either party elect to discontinue the lease, the 
party electing so to discontinue shall give the other (6) six 
months’ notice prior to the time of expiration of lease;’’ Held, 
To create s leasehold estate running from year to year, termin- 
able oply on six months’ notice. 


Error to the district court for Saline county. Tried 
below before Morris, J. 


Hastings & McGintie, for plaintiffs in error, cited: 2 
Parsons Contracts, 501. Thayer v. Lapham, 13 Allen, 
26. Robinson v. Payne, 58 Miss., 690. Pratt v. Pratt, 
42 Mich., 174. Grant v. Dabney, 19 Kan., 888. Rob- 
ertson v. French, 4 East., 130. 


Abbott & Abbott, for defendant in error, cited: Glass v. 
Hulbert, 102 Mass., 41. Osborn v. Phelps, 19 Conn., 72. 
Elder v. Elder, 10 Me, 86. MeNaughlin v. Partridge, 
11 Ohio, 228. Hunt v. Rousmaniere, 2 Mason, 342. 


Coss, J. 


The defendant in error, by his petition in the district 
court, alleged that hethen was, and at the time of making the 
lease therein described was, the owner in fee simple of the 
following lands in the county of Saline, to-wit: The south- 
east quarter of section two, township six, north of range 
three east; that on the 15th day of December, 1882, the 
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plaintiff leased said land to the defendants, by written lease, 
for the term of one year from the 1st day of March, 1883, 
to the Ist day of March, 1884, and no longer; that by the 
terms of said lease the plaintiff reserved, and the defendant 
agreed to give, the one-third part of all crops raised on said 
farm during said year, as rent therefor; that the defendant 
entered upon said land, under said lease, and cultivated the 
same during the cropping season of the year 1883, and 
delivered one-third of the crops then raised to the plaintiff, 
according to the terms of said lease; that the defendants, 
wholly disregarding the stipulations of said lease, confed- 
erating together and contriving to injure and defraud the 
plaintiff of bis just rights in this behalf, refused, at the 
expiration of said lease, to surrender the premises to the 
plaintiff, as hound to do, and have hitherto refused, and 
now hold said lands without any right or authority and 
against the demands of the plaintiff. 

On the 29th day of February, 1884, the plaintiff de- 
manded possession of the premises by notice in writing. On 
the 3d day of March following, the plaintiff brought his ac- 
tion against them for possession of the premises, and prose- 
cuted thesame to final judgment, which was decided adverse- 
ly to plaintiff. The plaintiff prosecuted proceedings in error 
to the district court, where the same is pending, but cannot 
be heard before the September term, 1884. That the 
defendants were cropping said land the season of 1884, 
that there is on the same 80 acres of wheat, 25 acres of 
oats, 80 acres of corn; that said crops are poor, for lack of 
proper cultivation; that there are 150 acres in cultivation 
on said land; that the cash rental thereof is not less than 
$450 per annum; that plaintiff has examined said crops 
lately, and believes the entire value will not exceed that 
sum; that the defendants are, and each is, utterly insolvent; 
that they, or one of them, have shifted property for the 
purpose of defrauding plaintiff, and it is believed that each 
of them would cover up or fraudulently convey property 
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to defraud the plaintiff in the premises; that they have 
threatened to appropriate the whole of the crop raised this 
year, and pay nothing for the use of the land, and plaintiff 
firmly believes that they and each of them intend to exe- 
cute such threats, unless deterred by order of the court; 
that should the defendants deliver one-third of said crops, 
plaintiff would still be damaged by reason of poor hus- 
bandry in cultivating the same, and the unlawful with- 
holding the possession of said lands, to the amount of $500. 

The plaintiff claims his lien on the crops of 1884, for 
rent and damages, and applies for legal aid to enforce the, 
same by injunction restraining defendants from disposing 
of the crops until the appointment of a receiver and the 
payment of his claim. 

On which application an injunction was granted, on the 
19th day of July, 1884, restraining defendants from dispos- 
ing of their crops, and bond in $500 was required of and 
executed by plaintiff accordingly. 

The Jease of the parties for the premises described is as 
follows: Exhibit A: 

“This indenture, made this 15th day of December, 
1882, between James Flint, party of the first part, and 
Brady & Company, consisting of James Brady, John A. 
Brady, and James McWhorter, party of the second part. 
Witnesseth: That the said party of the first part, in con- 
sideration of the covenants of the said party of the second 
part hereinafter set forth, do by these presents lease to the 
said party of the second part the following described 
property, to-wit: ‘The south-east quarter of section two 
(2), township six (6), range three (8) east of the sixth P.m., 
excepting one hay lot south of the house to be reserved by 
party of the first part, both parties to this lease to have 
privilege of corn stalks raised on said place, both parties 
also having privilege of pasture on the south-west quarter 
of said section 2, town 6, range 3, to have and to hold the 
same to the said party of the second part from the first 
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day of March, 1883, to the first day of March, 1884, and 
the said party of the second part, in consideration of the 
leasing the premises as above set forth, covenants and 
agrees with the party of the first part to pay the said 
party of the first part, as rent for the same, one-third part 
of all small grain raised on said place, to be delivered on 
the farm to the party of the first part at threshing time in 
the half bushel. Also one-third part of corn or other 
grain raised to be put in crib on the farm for party of the 
first part. The party of first part reserving one-half 
of hay lands, the other half to belong to party of second 
part. The said party of the second part further covenants 
with the said party of the first part that, at the expiration 
of the time mentioned in this lease, peaceable possession of 
the said premises shall be given to the said party of the 
first part in as good condition as they now are, the usual 
wear, inevitable accidents, and loss by fire excepted, and 
that upon the non-payment of the whole, or any portion of 
the said rent, at the time when the same is above promised 
to be paid, the said party of the first part may, at election, 
either distrain for said rent due, or declare this lease at an 
end, and recover possession as if the same was held by forci- 
ble detainer, the said party of the second part hereby 
waiving any notice of such election or any demand for the 
possession of said premises. And it is further covenanted 
and agreed between the parties aforesaid, if either party 
elect to discontinue the lease, the party electing so to dis- 
continue shall give the other party six months’ notiee, prior 
to time of expiration of lease. The covenants herein shall 
extend to and be binding upon the heirs, executors, and 
administrators of the parties to this lease.” Which was 
duly signed, sealed, and witnessed. 

The notice to defendants is as follows: Exhibit B: 
“To James McWhorter and Jolin Brady: 

“T hereby notify you to leave the premises now occupied 
by you, to-wit: The south-east quarter S. E. 3 of section 
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two (2), town six (6), range three (8) east of the sixth 
principal meridan in Saline county, Nebraska. If you fail 
to comply with this notice three days from its service, I 
shall institute legal proceedings to obtain possession of said 
premises. Dated this 29th day of February, 1884.” 
Signed James Flint, and duly served on defendants. 

The defendants, by their answer, admit: 

I. That plaintiff was, on the 10th day of December, 
1882, the owner in fee of the premises described, and has 
been hitherto ; also that the lease of said premises (a copy 
exhibited in the petition) was executed by the defendants, 
who, by virtue of the lease, went into possession and farmed 
the same during the year 1883, and duly paid the plaintiff 
all his rents therefor. 

II. They say tliat when the lease was executed it was 
drawn by a conveyancer mutually chosen by the parties, 
and, at the time, it was mutually agreed that the defendants 
should take and hold possession of the premises from year to 
year, for an indefinite period, subject only to the power of 
either of the contracting parties to discontinue the same by 
notice of their election to that effect six months’ prior to the 
expiration of the current year in which such election should 
be made; and each of the contracting parties so instructed 
the conveyancer who prepared tlie lease, and the convey- 
ancer drew the lease of said premises in the terms of the 
copy attached to the plaintiff’s petition, as follows: “It 
is further covenanted and agrecd between the parties afore- 
said, if either party elect to discontinue this lease, the party 
electing so to discontinue shall give the other party six 
months’ notice, prior to time of expiration of lease.” And 
said conveyancer assured the defendants that said provision 
rendered said lease a continuing lease from year to year, 
until the six months’ notice to discontinue the same should 
be given; and accepting such assurance, and relying on 
such representation made by said conveyancer in plaintiff’s 
presence and hearing, and assented to by him, these de- 
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fendants executed the lease and entered into possession of 
the premises, relying on the agreement of the plaintiff 
and the assurance of the conveyancer. The defendants say 
that no notice of the plaintiff’s election to discontinue the 
lease was ever given or attempted to be given them by 
plaintiff, and only just prior to the expiration of the first 
year of said lease defendants learned that the plaintiff 
claimed that the lease was for one year only, and that he 
was about to bring his action of forcible entry and detainer 
for the possession of the premises, and subsequently served 
notice thereof, as in his petition alleged, which action is 
pending. They further say that, relying upon the agree- 
ment with plaintiff, and the assurance of the conyeyancer 
so assented to by plaintiff, they remained upon the prem- 
ises and farmed the same for the year 1884, in a good and 
farmer-like manner, and took all reasonable care of the 
premises and relinquished the same in good condition in 
March, 1885; and at the time of the commencement of 
this action there was no rent due from the defendants to the 
plaintiff. And defendants are, and at all times have been, 
ready and willing to turn over to the plaintiff all of his 
share of the crops of said premises during the year 1884, 
and to do and perform their agreement in that behalf. 

III. The defendants deny the allegations herein not 
specifically admitted, and ask that said lease be made to 
conform to the agreement and intention of the parties, and 
be declared to be a lease from year to year until terminated 
by the notice therein provided, and that the plaintiff be 
enjoined from further proceedings in the action of forcibly 
entry and detainer, and that defendants be dismissed from 
further defense with their costs, etc. 

The plaintiff demurred generally to the answer of de- 
fendants, which was sustained by the court, to which the 
defendants excepted. 

There was a trial to a jury, with finding in favor of 
the plaintiff in the sum of $400. The defendants’ motion 
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for a new trial being overruled, judgment was rendered on 
the verdict. 

The defendants bring the cause to this court on error, 
and assigns the following reasons: 

I. The said court erred in appointing a receiver in said 
cause, 

II. The said court erred in refusing to dissolve the in- 
junction allowed in said cause, as prayed for by plaintiffs 
in their motion to dissolve the same. 

III. The said district court erred in overruling plaint- 
iffs’ demurrer to defendant’s petition in said cause. 

IV. That the said district court erred in sustaining 
defendant’s demurrer to the 4th, 7th, 8th, and 9th para- 
graphs of these plaintiffs’ first answer filed in said cause. 

VI. That thesaid district court erred in sustaining de- 
fendant’s demurrer to the second count in the plaintiffs’ 
amended answer to the defendant’s petition in said cause. 

VII. That the said district court erred in admitting 
any evidence in said cause over these plaintiffs’ objection, 
on the ground that defendant’s petition therein failed to 
state any cause of action against these plaintiffs. 

VIII. That the verdict in said cause is not sustained 
by sufficient evidence. 

IX. That the said verdict is contrary to law. 

X. That the said court erred in instructing the jury in 
said cause to find for the defendant in error. 

XI. That the court erred in instructing the jury to 
wholly disregard the actual value of the premises described 
in defendant’s petition, during the time they were alleged 
to have been wrongfully detained by these plaintiffs, and 
to consider only as to the amount for which defendant 
might have rented same, March 1, 1884. 

XII. That said district court erred in taking from the 
jury by its instructions all questions as to the unlawful de- 
tention of the “promises ‘described in defendant’s petition 
therein. 
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XIII. That said district court erred in excluding all 
testimony offered as to the actual value of thé use of the 
premises during the time the same were occupied by these 
plaintiffs, ° 

XIV. That the court erred at the trial of said cause in 
striking out the testimony of the witness Brady, as to the 
actual value of the use of the premises described in de- 
fendant’s petition during time same were occupied by 
plaintiffs after March 1, 1884. 

XV. That the court erred in refusing to give the one 
instruction requested by these plaintiffs at the trial of said 
cause. 

XVI. The said district court erred in rejecting the tes- 
timony of J. W. Wehn, Jr., as to the circumstances and 
conditions surrounding the making of the lease in defend- 
ant’s petition mentioned. 

XVII. That said district court erred in rejecting the 
testimony offered to show what was produced on said 
premises while plaintiffs held the same after March 1, 1884, 
aud the value of said produce. 

XVII. That said district court erred in overruling 
plaintiffs’ motion for a new trial in said cause. 

It appears from the record that, on the trial in open 
court, the parties waived the giving of written instruc- 
tions, whereupon the defendants asked the court to instruct 
the jury as follows: 

“That if they find that the defendants wrongfully de- 
tained the premises mentioned in this cause, then they 
should assess the damages of the plaiutiff at such sum as 
will cover the actual value of the premises to any one oe- 
cupying the same and carrying on the farm: during the 
year 1884, to March 1, 1885, which the court refused to 
give, to which refusal the defendant then and there 
excepted.” 

None of the instructions given to the jury appear of 
record. Before any testimony was introduced on the part 
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of plaintiffs, the defendant objected to the introduction of 
any testimony, because the petition does not state any 
cause of action, which objection was overruled. 

The 10th, 11th, and 12th assignments of errors cannot 
be considered, for the reason that the instructions of the 
court to the jury therein referred to, appear not to have 
been given in writing, and are not found in the record 
proper. They do, however, appear in the bill of excep- 
tions, but the bill in this case having been settled by the 
clerk, and not being certified by the judge who tried the 
cause, the bill falls within the opinion of the court in the 
case of Yates v. Kinney, ante p. 648, wherein certain oral 
instructions contained in the bill of exceptions, but not 
specifically named in the judge’s certificate to the bill, were, 
on motion, stricken out. 

The sixth and seventh eatae: will be considered 
together. The sixth refers to the sustaining of the 
plaintiff’s demurrer to the second count of the defendants’ 
answer. The second paragraph of the answer first sets 
out, in effect, that in preparing the lease of the premises 
involved in litigation, there was a mistake or error by the 
draughtsman, by which the lease failed to truly express 
the terms and meaning of the contract between the par- 
ties; and, together with the third paragraph, contained 
allegations of error and mistake in the preparation of said 
lease, with prayer for its reformation. Such is its purport 
and meaning under the liberal rules of construction which 
have been adopted by this court. The whole of the 
second paragraph is not confined to such allegations, but 
contains, in addition thereto, the important allegation that 
no notice of any election to discontinue said lease on the 
part of the plaintiff was ever given or attempted to be 
given to defendants. 

Under these assignments will be considered the lease as 
set out in the petition. There is attached to the bill of 
exceptions what purports to be a jac aimile of the lease, 
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in type letters and in writing, which was admitted at the 
argument as correct. 

This instrument seems to have been executed on the 
‘ ordinary printed blank form of lease for the term of one 
year, The clause fixing the term being, “to have and to 
hold the same to the said party of the second part from 
the first day of March, 1883, to the first day of March, 
1884,” all of the words being in print except the dates. 
At the close of the lease occurs the following paragraph 
in writing: “If either party elects to discontinue the 
lease, the party electing so to discontinue shall give the 
other party (6) six months’ notice prior to the time of 
expiration of lease.” These two paragraphs are incon- 
sistent one with the other, and show upon their face 
accident or mistake by the parties in preparing the lease 
for execution, and, if brought to the attention of the court 
by proper pleading and evidence, presented a case for the 
reformation of the contract. 

The clause of the answer referred to, by a liberal con- 
struction presented such a case, and was not amenable to 
demurrer. 

The instrument not having been reformed, however, it 
is incumbent on us to construe its meaning, as the parties 
executed it. It will not be denied as a true rule that 
some meaning should be given to every word, sentence, 
and paragraph of a deed, as well as a statute, where the 
same can be done without violence to its general scope and 
meaning. 

' The general scope and purpose of this lease was to estab- 
lish the relation of landlord and tenant between the partics 
in respect to the farm in question. Looking alone to the 
first paragraph, it would seem to have been their intention 
to limit the terms of that relationship to one year, but from 
the second paragraph, or regarding the two together, we 
are all of the opinion that there is evidence of an intention 
on the part of the makers of the instrument that, in order 
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to terminate the lease at the close of the first, or of any sub- 
sequent year, by either party, there should be six months’ 
notice given to the other. Short of this, I know of no 
meaning to be ascribed to these words of the instrument. 

Placing this construction upon the lease, it follows not 
only that the court erred in sustaining the plaintiff’s de- 
murrer to the defendants’ answer, but that the petition fails 
to state a sufficient cause of action—that the plaintiff’s 
demurrer should have been held to be fatal to his petition. 

It will not be deemed necessary to examine the other 
errors assigned. 

The judgment of the district court is reversed, and the 
cause remanded to the district court, with directions to 
overrule the said demurrer, and for further proceedings in 
accordance with law. 


° 


REVERSED AND REMANDED, 


THE other judges concur. 


CHARLES W. KING, APPELLEE, Vv. ANTON GSANTNER, 
APPELLANT, 


Contract: SPECIFIC PERFORMANCE. The parties contracted with 
each other, June 2, 1884, for the purchase and sale of certain 
real estate in Crawford county, Missouri, and Council Bluffs, 
Iowa, respectively, executing deeds and depositing them, to 
gether with defendant’s certified check for $500 additional con- 
sideration, in the Merchants National Bank of Omaha, to be 
paid when the defendant should ascertain that the plaintiff has 
a good title to the Crawford county land, the parties agreeing to 
make good any deficiency of title, respectively. In an action 
for specific performance, Held, That the plaintiff, in tendering 
an absiract of title, including a sheriff’s deed to purchaser at 
tax sales, and his own deed of warranty, on the 8th of Septem- 

- ber, 1884, was possessed of a good, marketable title; that he 
had complied with his contract within a reasonable time, and 
that the defendant be required to accept and specifically perform 
the terms of the contract. 
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AppeaL from the district court of Douglas county. 
Heard below before NEVILLE, J. 


E. W. Simeral, for appellant, cited: Hudson v. Buck, 
L. R., 7 Ch., 688. Zaleski v. Clark, 44 Conn., 821. 
Taylor v. Williams, 45 Mo., 80. Williams v. Edwards, 
2 Simons, 78.. Waterman Spec. Perf., Sec. 412. Dobbs 
v. Norcross, 24 N. J. Eq., 827. Smith v. Turner, 50 Ind., 
367. Jeffries v. Jeffries, 117 Mass., 184. 


Breckenridge & Breckenridge, for appellees, cited: Oliver 
v. Piatt, 3 How., 383. May v. Le Claire, 11 Wall., 217. 
Ridgeway v. Holliday, 59 Mo., 444. Stoffel v. Schroeder, 
62 Id., 147. Abbott v. Lindenbower, 46 Id., 291. Well- 
shear v. Kelley, 69 Id., 348. Morgan v. Hardy, 16 Neb., 
438. Adams Eq., 258-9, and notes. 


Coss, J. 


This cause comes to this court on se from the dis- 
trict court of Douglas county. 

It appears from the petition that, on June 2, 1884, the 
plaintiff sold to defendant the south-east quarter of section 
17, township 36, range 5, in Crawford county, Missouri, 
for the following consideration: The west half of lot 21, 
in block 59, of the railroad addition to Council Bluffs, Iowa, 
and theadditional sum of $500. That the plaintiff and his 
wife executed a deed to the defendant, of the Missouri 
land, and that the defendant and his wife executed a deed 
to the plaintiff for the Conncil Bluffs lot, and also defend- 
ant’s check on the Merchants National Bank for $500, 
subject to the following agreement: 

“Omana, Nes., June 2, 1884. Charles W. King and 
Anton Gsantner deposit in the Merchants’ National Bank 
$500, with deeds, each to the other, of certain lands de- 
seribed in said deeds, said $500 to be paid to said King 
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‘ when said Gsantner shall ascertain that said King has good 
title to the S. E. quarter of section 17, township 36, range 
5, in Crawford county, Missouri,” which was signed by the 
parties. The deeds, with the certified check for $500, and 
the agreement, were deposited in the Merchants National 
Bank, at Omaha, to await the perfection of title. At the 
same time it was also agreed that if the title of either party 
to the land and the lot was defective, each should have 
time and opportunity to make it good. 

The plaintiff set up that his title was by warranty deed 
of February 13, 1884, from Miles M. Murphy, of Omaha, 
Nebraska, whose title was by warranty deed of May 2, 
1882 (recorded February 16, 1884), from Daniel Murphy, 
of St. Louis, Missouri, whose title was by sheriff's deed 
of March 19, 1880; that said Daniel Murphy did, after 
the making of his deed to plaiutiff’s grantor, and before it 
was recorded, through inadvertence and mistake, quit-claim 
a part of the land to one Thomas E. Carr, but that at the 
date of contract and sale to defendant, June 2, 1884, he 
had no actual knowledge of such cloud upon his title to 
the premises, and that he proceeded immediately to remedy 
the same, and on the &th day of September, 1884, the title 
was made clear and perfect, so that, on the Ist day of No- 
vember following, the plaintiff produced and tendered to 
the defendant a full and complete abstract of title, together 
with a warranty deed therefor, 

The defendant answered, admitting the execution of the 
deeds and check, and the written agreement, but denying 
that any time had been given plaintiff to perfect his title 
to the Missouri land, and setting up the defense that, on 
investigation, he ascertained that the plaintiff’s title was 
only to eighty acres, or half of that conveyed, and this was 
derived through a tax deed. 

The supplemental petition of the plaintiff, filed subse- 
quently, set up that, in addition to the title derived from 
Miles M. Murphy, he had, since the commencement of the 
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action, obtained from Leighton Wynn a quit-claim deed for 
the Missouri land, and holds the same by good and inde- 
feasible title. 

In May, 1886, the case was tried to the court and taken 
under advisement until September 20th, following, when 
judgment was rendered for the plaintiff for the specific 
performance of the contract between the parties, and the 
payment by defendant of $500, with interest at seven per 
cent per annum, from the date of the contract, June 2, 
1884. ; 

From this judgment the defendant appeals. An agree- 
ment as to the facts and proof was submitted by the attor- 
neys of record, which is considered in the foregoing state- 
ment. The appellant submits that there is error in the 
trial. 

I. In allowing the plaintiff to file a supplemental 
petition after the proof was presented, and without notice 
to defendant. 

It does not appear from the record that objection was 
made on the trial to the introduction of the proof under 
the supplemental petition, or that the proof was material 
to the issue, or of disadvantage to the defendant. The 
quit-claim of Wynn to the plaintiff for the Missouri land 
being admitted without exception, or the offer of rebuttal, 
the answer of the defendant would not become material. 
It would not tend to disprove the plaintiff’s title, and is 
not deemed, therefore, sufficient to reverse the judgment. 

II. In the construction given by the court to the 
words and terms of the written agreement of the parties 
at the time of the signing of the deeds, and the depositing 
of the check in the Merchants National Bank of Omaha; 
or, to give it the form of proposition: Whether the method 
and result of defendant’s obligation to ascertain the valid- 
ity of plaintiffs title was that of unlimited time and vol- 
untary choice, or of such reasonable time and logical result 
as the legal construction of the agreement of the parties 
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required? .The appellant’s view of the proposition is not 
sustained by the evidence, nor is it believed to be supported 
by apposite decisions. The rule is thought to be settled 
the other way. 

The words of the agreement, that “said $500 to be paid 
to said King when said Gsantner shall «sce fain that said 
King has a good title to the Missouri land,” are believed 
to have been properly construed and applied by the court 
below, as meaning that the time for the payment of the 
money and delivery of the deeds was limited only to such 
reasonable time thereafter, when the plaintiff should pro- 
duce and tender the defendant @ good, marketable, and in- 
defeasible title, which the court below adjudged the plaintiff 
possessed, and which he had tendered on the 8th day of 
September, following the agreement. 

The case cited by counsel in support of the appellant, 
of Hudson v. Buck, Law R., 7, Ch. 683, was that of a 
contract for the sale of an encumbered leaseliold, “subject 
to the approval of the title by the purchaser’s solicitor.” 
The sum of the mortgage was specified inexactly, the lessee 
was subject to restrictive covenants in the lease, as well as 
reserved rents, or premium, not mentioned prior to the 
contract, and not disclosed until the receipt, by the solici- 
tor, of the abstract of title—objections not removed within 
a reasonable time. It was held that the property was not 
the estate bargined for, and that the pnrchaser was not, 
therefore, liable to the specific performance of the contract. 
The citation is not, therefore, accepted as an example in 
this case, where the vendor tendered to the purchaser, 
within a reasonable time, a sufficient title to the land, for 
the full consideration then in escrow. 

In the case of Williams v. Edwards, 2 Simons, 78, a 
case cited in support of appellant, a bill was exhibited 
on articles of agreement, dated November 12, 1824, for 
the purchase of an incumbered cstate, the contract to be 
void if the purchaser’s counsel should be of the opinion 
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that a marketable title was not to be made by the 2d day 
of February following. In this instance, time was made 
of the essence of the contract by both parties, the contract 
to be canceled, in a contingency, on a day appointed. 
The contingency intervening, the vice chancellor dis- 
charged the purchaser of the specific performance of his 
contract. The essential element of time, established by 
both parties, is wanting in the appellant’s case, which bor- 
rows nothing from this authority. 

The case cited of Zaleski v. Clark, 44 Conn., 218, was 
an action of assumpsit for $150, the price of a bust of de- 
fendant’s deceased husband, not satisfactory to the widow, 
in which it was held she was not liable. The parol con- 
tract was by a third party, on commission, under circum- 
stances which lend no authority to the appellant’s case, but 
are foreign to it. 

In Taylor v. Williams, 45 Mo., 80, the circuit court of 
St. Louis held to the doctrine that, “ whether a decree for 
specific performance shall be awarded in any particular 
case, is always a matter resting in the sound and reasonable 
discretion of the court, and that it is a reasonable exercise of 
this power to deny a decree, when its allowance would be 
harsh or oppressive in its operation on either party.” 

This rule is not without sufficient authority to support 
it (2 Story, 742), and that discretion, exercised in this case 
by the court below, will not be disputed in a review of the 
law of the case on appeal. It will be presumed, without 
evidence to the contrary appearing of record, that the de- 
cree was rendered, not arbitrarily, but under the exercise 
of a sound, reasonable, judicial discretion. In support 
of that presumption there isan absence of complaint that 
the decree is either “ harsh or oppressive,” for it but leaves 
the parties to the equal terms of their voluntary contract 
executed formally, in writing, before witnesses. 

III. That the title of the appellee rests upon a sher- 
iff’s tax deed; that it is incumbent on him to show a good, 
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marketable ‘title, and any reasonable doubt of it in the 
mind of the court should defeat the action. 

It is sufficient to reply to this form of objection that the 
court below passed its judgment on the chain of title from 
the president of the United States, under acts of congress, 
down through all its various sales and transfers to the pos- 
session of the appellee, without a reasonable doubt, but 
with the judicial conviction of its marketable value, and 
without tangible objections by the appellant. The legis- 
lature of the state of Missouri had constituted the deed of 
a public officer prima facie evidence of title, ‘ vesting in 
the grantee, his heirs and assigns, the title to the real estate 
therein described.” The highest courts of Missouri had 
confirmed this legislative authority. (Abbott v. Linden- 
bower, 42 Mo., 162. 46 Id., 291). The sheriff’s deed is, 
therefore, deemed prima facie evidence of all the executive 
and judicial facts necessary to a good, marketable title, and 
the onus probandi devolves on the appellant, if he would 
attack its validity. Thesame presumptions exist in favor 
of the validity of the sheriff’s proceedings in enforcing an 
execution from the circuit court of Missouri in tax sales, 
as in all other executions at law. (Wellshear v. Kelley, 69 
Mo., 343.) 

The points of error as to the validity of the oral agree- 
ment as evidence, and the insufficiency of the record of 
judgments in the Missouri courts, are overruled, for the 
reason that the appellee’s right to present a good and mar- 
ketable title, within a reasonable time, was neither en- 
larged nor, in any sense, affected by the agreement of the 
parties to that effect. The sufficiency of the Missouri 
records, as corroborating the evidence of the custodian of 
the records of judgments and titles in Crawford county, 
was accepted by the district court; and a critical examina- 
tion of the records, with the evidence, justifies the propri- 
ety of the credit given to these records by the district 
court. 

51 
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The decree of the district court is therefore affirmed, 
except as to the amount of the money judgment; in respect 
to which it is the opinion of the court that interest on the 
five hundred dollars left in escrow should be computed 
only irom the time of the perfecting of the title to the 
Missouri land, to-wit, September 8, 1884. 

The cause is therefore remanded to the district court 
with the direction to modify the decree accordingly. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur. 


THe SraTe or NEBRASKA, EX REL. OroE County, 
v. HERMAN A. BaBoock, AUDITOR oF PuBLIC 
Accounts. 


1. County: REFUNDING INDEBTEDNESS: BONDS. On the 7th 
day of October, 1880, the county commissioners of Otoe county 
submitted to the voters of said county the proposition to issue 
the coupon bonds of said county for the purpose of refunding 
the bonded indebtedness of said county, and called a special 
election, for the purpose of voting thereon, said election to be 
held on the second day of November following. At that time 
the commissioners had no authority to submit such proposition, 
nor to call such election. Held, That the vote adopting said 
proposition was without legal effect. 


REGISTRATION. It is not the duty 
of the auditor of state to register or certify bonds issued by vir- 
tue of such election, and a writ of mandamus will not issue to 
require him to do so. 


ORIGINAL application for mandamus. 


John C. Watson, Frank T. Ransom, George D. Scofield, 
and Webster & Holmes, for relator. ; 


William Leese, Attorney General, for respondent. 
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Reesz, Cu. J. 


This is an application for a peremptory writ of menda- 
mus to the auditor of state, to require him to register and 
certify certain refunding bonds issued by Otoe county, 
bearing date January 1, 1881, to the amount of $82,000. 
The bonds were issued pursuant to a vote of the people of 
that county at an election held on the 2d day of November, 
1880, for the purpose of refunding certain bonds issued to 
the Midland Pacific Railway Company, dated April 1, 
1868. It is conceded that the bonds of 1868 are legal and 
constitute a valid obligation against the county, but it is 
insisted that there was no authority for issuing the bonds 
now in question at the time the election was held in 1880, 
and in support of this contention we are cited to section 
132, Ch. 18, Compiled Statutes of 1881, together with 
the act amendatory thereof, passed in 1883. Laws 1888, 
191. It is said that the county commissioners acted un- 
der the provisions of the prior act, and that said section 
(132) gave them no authority to call the election, and the 
whole proceeding was, therefore, void. It is not claimed 
by relator that the bonds were issued under the provisions 
of sections 11, 12, and 13 of chapter 45, Compiled Statutes 
of 1881, or that the action of the county was for an ex- 
change of bonds as therein provided, but it is said in 
the petition that the election was had under the provis- 
ions of section 26 and following of an act entitled, “ An 
act concerning counties and county officers,” approved the 
first day of May, 1879. ‘ (Laws 179, p. 363.) The sections 
referred to are numbered 26, 27, 28, 29, 30, and 31, which 
we here copy in full: 

“Sec. 26. Whenever the county board shall deem it 
necessary to assess taxes, the aggregate of which shall ex- 
ceed the rate of one dollar and fifty cents on one hundred 
dollars valuation of the property of the county, except 
when such excess is to be used for the payment of indebt- 


. 


804 SUPREME COURT OF NEBRASKA, 
State v. Babcock. 


edness existing at the adoption of the constitution, the 
county board may, by an order entered of record, set forth 
substantially the amount of such excess required, and the 
purpose for which the same will be required, and if for the 
payment of iuterest or principal, or both, upon bonds, 
shall in a general way designate the bonds and specify the 
number of years such excess will be required to be levied, 
and provide for the submission of the question of assessing 
the additional rate required to a vote of the people of the 
county at the next election for county officers, after the 
adoption of the resolution. If the proposition for such 
additional tax be carried, the same shall be paid in money, 
and in no other manner. 

“Sec. 27. The mode of submitting the question to the 
people for any purpose authorized by law, shall be as fol- 
lows: The whole question, including the sum desired to be 
raised, or the amount of the tax desired to be levied,or the 
rate per annum, and the whole regulation, including the 
time of its taking effect, or having operation, if it be of a 
nature to be set forth, and the penalty of its violation, if 
there be one, is to be published for four weeks in some 
newspaper published in the county. If there be no such 
newspaper, the publication is to be made by being posted 


-up in at least one of the most public places in each election 


precinct in the county, and in all cases the notice shall 
name the time when such question will be voted upon, and 
the form in which the question shall be taken, and a copy 
of the question submitted shall be posted up at each place 
of voting during the day of election. 

“Sec. 28. When the question submitted involves the 
borrowing or expenditure of money, or issuance of bonds, 
the proposition of the question must he accompanied by 
a provision to levy a tax annually for the payment of 
interest, if any, thereof, and no vote adopting the question 
proposed shall be valid unless it likewise adopt the amount 
of tax to be levied to meet the liability incurred. 
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“Src. 29. At the time specified in such notice, a vote of 
the qualified electors shall be taken in each precinct, at the 
place designated in such notice. The votes shall be re- 
ceived, and returns thereof made, and the same shall be 
canvassed by the same officers and in the same manner as 
required at each general election. 

“Sec, 80. If it appears that two-thirds of the votes cast 
are in favor of the proposition, and the requirements of 
the Jaw have been fully complied with, the same shall be 
entered at large by the county board upon the book con- 
taining the record of their proceedings, and they shall then 
have power to levy and collect the special tax in the same 
manner that the other county taxes are collected. Propo- 
sitions thus acted upon cannot be rescinded by the county 
board. 

“Sec. 81. Money raised by the county board in pursu- 
ance to the provisions of the preceding sections of this act, 
is especially appropriated and constituted a fund, distinct 
from all others, in the hands of the county treasurer until 
the obligation assumed be discharged.” 

As will be seen, the sections referred to give no au- 
thority to the county commissioners to refund the bonded 
indebtedness of the county, but, so far as section 26 is 
concerned, it provides a method for the assessment of 
taxes, exceeding one dollar and fifty cents per one hundred 
dollars valuation of the property of the county. In such 
case, except the excess is to be used in the payment of in- 
debtedness existing at the time of the adoption of the con- 
stitution, the question of the additional levy must be sub- 
mitted to, and adopted by, the people, at an election held 
for that purpose. 

Section 28 is the only one which could be claimed as 
giving authority for the election referred to. This section 
is substantially the same as section 19 of chapter 13 of the 
General Statutes of 1878, and we think can only be held 
vo be a regulation prescribing the form of submitting ques- 
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tions to the voters, rather than a grant of authority to sub- 
mit and vote upon the questions there named. We do not 
think the sections quoted confer the authority claimed for 
them. We are the more strongly of this opinion, since 
by chapter 59 of the laws of 1885—Laws 1885, 270— 
ample provision seems to have been made for refunding 
bonds at a lower rate of interest, and by which act sections 
11, 12, and 13 of chapter 45 of the Compiled Statutes of 
1881 are repealed. , 

There being no law, at the time the election was held, 
conferring upon the commissioners of Otoe county author- 
ity to call the election referred to, no new right was con- 
ferred thereby, and the auditor was justified in withhold- 
ing his certificate from the bonds. 

The writ must therefore be denied. 


WRIT DENIED. 


THE other judges concur. 


James Brirron, PLAINTIFF IN ERROR, V. G. L. Larson, 
DEFENDANT IN ERROR. 


1. Service by Publication: JurisproTion. In an affidavit for 
service by publication, if there is a total want of evidence upon 
a vital point, the court will acquire no jurisdiction by publica- 
tion of the notice. But where there is notan entire oniission to 
state a material fact, but it is insufficiently set forth, the pro- 
ceedings are merely voidable. 


2, DEFECTIVE AFFIDAVIT. Where proof of service by 
publication in a foreclosure case has been made by aflidavit 
which is defective, the court, in furtherance of justice, may, after 
the decree and sale thereunder, permit an additional affidavit to 


be filed, showing the actual facts as to such publication. 


Error to the district court for Wayne county. Tried 
below before CRAWFORD, J. 
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Frank M. Northrop and A. C. Wakeley, for plaintiff in 
error, cited: Freeman Judgments, Secs. 123, 127. 
Thatcher v. Powell, 6 Wheat., 119. Gray v. Larrimore, 
4 Sawyer, 638. Wade on Notice, Secs. 1029, 1031. King 
v. Harrington, 14 Mich., 532. Cissell v. Pulaski County, 
10 Fed. Rep., 893. Sioux City & P. RB. Co. v. Washington 
County, 8 Neb., 41. Spiers v. Halstead, 71 North Caro- 
lina, 209. 


C. C. McNish, Hopewell & Dickinson, and A. A. 
Welch, for defendant in error, cited: Fulton v. Levy, 21 
Neb., 478. McCormick v. Paddock, 20 Id., 486. Fouts 
v. Mann, 15 Id., 172. Carey v. Reeves, 32 Kan., 718. 
Grebe v. Jones, 15 Neb., 315. Gillespie v. Thomas, 23 
Kan., 188. Q’ Brien v. Gaslin, 20 Neb., 347. Taylor v. 
Courtnay, 15 Id., 190. Foreman v. Carter, 9 Kan., 674. 


ReEesE, Cu. J. 


This was an action of ejectment brought by plaintiff 
in error against defendant in error, to recover the north- 
east quarter of section number twenty-nine, in township 
number twenty-five north, of range four east, in Wayne 
county. A trial in the district court resulted in a verdict 
in favor of defendant, upon which judgment was rendered. 
Plaintiff brings the case into this court by proceedings in 
error. 

It appears from the record that, in the month of April, 
1875, and prior thereto, one Harry Brownson was the 
owner of the real estate in question; that prior to that 
time, to-wit, on the 8th day of March, 1871, for the pur- 
pose of securing a promissory note for the sum of $238, 
due to the First National Bank of Omaha, six months 
after its date, Harry Brownson and Jennie Brownson (his! 
wife) executed and delivered to the said First National 
Bank a mortgage on said real estate. On the 16th day of 
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April, 1875, a summons was issued to the sheriff of Wayne 
county directing him -to notify the said Harry Brownson 
and Jennie Brownson of the institution of the action for 
the foreclosure of the mortgage referred to. The record 
seems to leave in doubt the date of the commencement of 
the action, but it is shown that the petition was sworn to 
by the attorney for the plaintiff in the action, on the 28th 
of July, 1874. The suit was instituted in the name of 
the First National Bank of Omaha, Nebraska, as plaintiff, 
against Harry Brownson and Jennie Brownson. The 
summons was returned on the day of its issue, not served, 
the defendants not being found in the county of Wayne. 
On the next day an affidavit, showing the non-residence of 
the defendants Brownson, was filed, and service was had 
by publication. On the 24th of August of the same year, 
a decree of foreclosure was rendered, and the land ordered 
to be sold to satisfy the amount found due upon the note of 
Harry Brownson. The land was sold, under the order of 
court, to plaintiff in that action, and on the 20th day of 
September, 1876, the sale was confirmed and the sheriff 
was directed to execute the usual deed to the purchaser, 
which was done. There is no question as to the chain of 
title of defendant Larson, under this decree. The record 
shows the issuance of the patent by the United States, 
conveying the land to Harry Brownson, his mortgage to 
the bank, the foreclosure proceedings, the purchase of the 
land at sheriff’s sale by the bank, and its warranty deed to 
Larson. 

On the 18th day of February, 1885, Harry Brownson 
and wife conveyed the real estate to plaintiff herein, by 
quit-claim deed, for the consideration, as expressed therein, 
of one dollar. It is insisted by plaintiff that the dis- 
trict court had no jurisdiction to render the decree of fore- 
closure. This contention is based upon the alleged defect 
in the affidavit showing the non-residence of the Brown- 
sons, upon which service by publication was made, and: 
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also upon the alleged defect of the proof of the publication 
of the notice filed in that court, prior to the rendition of 
the decree. The affidavit of non-residence is as follows: 
“Srate oF NEBRASKA, \ a 

Daxota Country. . 

“Thomas L. Griffey, being duly sworn, says that he is 
the attorney for the plaintiffs in the above entitled cause; 
that on the 16th day of April, a.p. 1875, he filed in the 
district court for Wayne county, Nebraska, a petition 
against the said Harry Brownson and Jennie Brownson, 
defendants, praying that the said plaintiffs recover of the 
. said defendants a judgment for the sum of $113.28, due 
on promissory note given by said defendant, Harry Brown- 
son, to said plaintiffs, and allowance for attorney fee, and 
asking for the foreclosure of a certain mortgage given by 
said defendant to said plaintiffs to secure the payment of . 
said note. That the said defendants are non-residents of 
the state of Nebraska, and that service by summons can- 
not be made upon them. 

“And the said plaintiffs wish to obtain service by 


blicati 
peste “THos. L. GRIFFEY. 
“Subscribed and sworn to before me this 17th day of 
April, 1875. : 
“W.C. McBEAcH. 
“Clerk of the District Court.” 


The objections to this affidavit are: First, That it does 
not show the property mortgaged, and over which the juris- - 
diction was said to be obtained, was situated in Wayne 
county, or in the state of Nebraska, and there was no 
attempt to describe it. Second, It does not show the de- 
fendants could not be served with summons within the 
state, and therefore does not comply with the requirements 
of sections 77 and 78 of the civil code, and hence the pro- 
ceedings under it were void. 

It will be observed that the reference to the mortgage 
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contained in the affidavit is, that the action Is for the 
recovery of the judgment on the note, atid “for the fore- 
closure of the certain mortgage given by said defendants 
to said plaintiffs to secure the payment of said note.” 

Sec. 77 of the civil code, which has often been construed 
by this court, provides when service by publication may 
be had, the first of which is, “in actions brought under 
the fifty-first, fifty-second, and fifty-third sections of this 
code, where any or all of the defendants reside out of the 
state.” 

The fifty-first section of the code, referred to in sevtion 
77, provides for the “sale of real property, uider a mort- 
gage lien or other incumbrance or charge.” 

It is provided by section 78 of the code that, before ser- 
vice can be made by publication, an affidavit must be filed 
that service of simmons cannot be made within this state, 
on the defendant or defendants, to be sefved by publica- 
tion, and that the case is one of those mentioned in section 
77. The question here presented is, do these facts suf- 
ficiently appear by the affidavit? 

It is alleged that the affidavit is defective, becatise it 
fails to state that the mortgaged property was in Wayne 
county, where the action was brought. This question was 
before this court in Grebe'v. Jones, 15 Neb., 312, and it 
was held that an affidavit which states that service of sum- 
mons cannot be made within the state on the defendant to 
be served by publication, and facts bringing the case within 
* section 77 of the code, is sufficient, without referring to that 
section. . 

In Fouts v. Mann, 15 Neb., 172, it was held that, if 
land of the description given is within a cointy where an 
action is commenced to foreclose a mortgage thereon, the 
omission of the name of the county or principal meridian 
in the affidavit and notice is not fatal. 

In McCormick v. Paddock, 20 Neb., 486, the court siy: 
“An alidavit for service by publication is sufficient if it 
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states the nature of the cause of action for which publica- 
tion may be made, and that service of summons cannot be 
made upon the defendant or defendants within the state. 
Fouts v. Mann, 15 Neb., 172. And it is not necessary 
that the statement, that service of summons cannot be made 
upon the defendant in the state, be made in the language 
of the statute. If the fact is made to appear by the affi- 
davit, it is sufficient.” . 
In Carey v. Reeves, 5 Pac. Rep., 22, the supreme court 
of Kansas, in construing a section of the code similar to 
that of this state, say: “The affidavit states that the said 
defendant has removed from the said county of Shawnee, 
and now resides in that region of country known as Pike’s 
Peak, and that service of summons cannot be made on said 
defendant within this territory. When this affidavit was 
filed, is not shown. It is alleged that the action was com- 
menced on January 17, 1861, and the affidavit shows that 
the petition was filed on the day of January, 1861. 
But there is nothing to show when the affidavit was, in 
fact, filed. If it was filed prior to January 29, 1861, the 
region of country known as Pike’s Peak, or a portion 
thereof, was in Kansas; but if the affidavit was filed after 
January 29, 1861, then such region was not in Kansas, 
and no part thereof was in Kansas. And it devolves upon 
the plaintiff to show clearly and affirmatively when this 
affidavit was filed; or, in other words, to show clearly and 
affirmatively that the facts were such that the district court 
could not have had jurisdiction to render the judgment, 
which it did render, in the reformatory and foreclosure 
action. As the district courts of this state are courts of 
general and superior jurisdiction, it will be presumed, in 
the absence of any showing to the contrary, that they pos- 
sessed all the jurisdiction that was nécessary for them to 
possess, in order to render the judgment or order which, it 
is shown, they in fact did render. All presumptions are in 
favor of the jurisdiction of the court. In this case, if it 
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were necessary to presume that the affidavit was filed at a 
time when no part of the region of country known as 
Pike’s Peak was in Kansas, it will be so presumed.” 

The true rule seems to be as stated in Atkins v. Atkins, 
9 Neb., 200, that, “If there is a total want of evidence 
upon a vital point in the affidavit, the court acquires no 
jurisdiction by publication of the summons; but where 
there is not an entire omission to state some material fact, 
but it is insufficiently set forth, the proceedings are merely 
voidable.” Forbes v. Hyde, 31 Cal., 342. Slocum v. Slo- 
cum, 17 Wis., 150. Tried by this rule, the affidavit is 
clearly sufficient to give the court jurisdiction. 

Objection is made to the affidavit of proof of publication, 
which is in the following form: 


‘PROOF OF PUBLICATION. 


“TI, John T. Spencer, being duly sworn according to 
law, do say that I am one of the publishers of the Dakota 
Mail, a weekly newspaper published in Dakota City, Da- 
kota county, state of Nebraska, and having a circulation 
in said county and elsewhere, and the notice hereunto at- 
tached has been published in said paper for five successive 
weeks, the last publication being on the 14th day of May, 
1875. 

“Joun T. SPENCER. 

“Sworn to and subscribed before me this 20th day of 


August, 1875. 
“KELLEY M. Frazer, 


“Probate Judge.” 


In 1885, a motion to amend the proof of service by 
publication was made in the district court of Wayne 
county, which motion was sustained; whereupon an 
amended affidavit was filed as additional proof of publica- 
tion, the objections to it being that such proof was incom- 
petent, irrelevant, and immaterial. These objections were 
properly overruled, While the code requires proof by 
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affidavit to be filed within six months after the event 
sought to be proved, yet such restriction does not prohibit 
the court, when in furtherance of justice, from permitting 
additional proof to be filed to establish the actual facts in 
acase. This rule was applied in Kirkwood v. Reedy, 10 
Kan., 453, where it was held that an officer might amend 
a return to process to conform to the facts when in further- 
ance of justice, even long after the rendition of the judg- 
ment. See also Maxw. Pl. and Pr. (4th Ed.), 178. 
Proof of publication of notice, in an action of foreclosure, 
is similar in its nature to proof of service of a sunimons, 
and we see no reason why the rule which permits the 
amendment of a return should not be applied to proof of 
service by publication. The court, therefore, properly 
permitted amendment of proof of service to be made and 
filed. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Gro. W. Nicnol.as, PLAINTIFF IN ERROR, v. ASBURY 
C. JONES, DEFENDANT IN ERROR. 


Principal and Agent: COMMISSION TO AGENT. Where the - 
price of property and the terms of payment are fixed by the 
seller, and the agent engages to procure a purchaser at that 
price and upon those terms, if, upon the procurement of the | 
ageut, a purchaser is produced, to whom a sale is made, even 
though the contract of sale may be made by the seller, the agent 
is entitled to his commission. 


Errore to the district court for Rel Willow county. 
Tried below before GasLrn, J. 
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S. B.- Smith, for plaintiff in error, cited: Matthews v. 
Sowle, i2 Neb., 398. Fultz v. Wimer, 9 Pac. Rep., 316. 
Stillman v. Fitzgerald, 33 N. W. Rep., 564. Webb v. Pax- 
ton, 32 Id., 749. McDonald v. Boeing, 5 Id., 439. 
Williams v. McGraw, 18 Id., 227. 


George H. Grubb (E. W. Metcalfe with him), for de- 
fendant in error, cited: Potvin v. Curran, 18 Neb., 304. 
Hartley v. Dorr & Co., 15 Id., 452. Anderson v. Coz, 
16 Id.,10. Newman v. Mueller, 16 Id., 523. 


Ressz, Cu. J. 


This action was for the recovery of the sum of $206, 
alleged to be due defendant in error from plaintiff in error, 
as commissions, or brokerage, in the sale of certain real 
estate. 

The petition alleged, that defendant in error was em- 
ployed by plaintiff in error as such agent, and that during 
his employment he procured a purchaser for the property, 
who was accepted by plaintiff in error, and to whom the 
property was sold, and for which services plaintiff in error 
became indebted to him. 

The answer consisted of a general denial of each and 
every allegation in the petition. 

A trial was had to the district court, a jury being waived, 
and which trial resulted in a finding in favor of defendant 
in error and against plaintiff in error, and judgment for 
the amount claimed in the petition. A motion for a new 
trial was filed, assigning as ground therefor, “that the 
findings of the court in the case were contrary to the law 
and to the evidence introduced.” This motion was over- 
ruled, to which plaintiff in error excepted, and for the pur- 
pose of reversing the judgment he prosecuted error to this 
court. : ° 

Upon the consideration of the case, we are limited, 
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strictly speaking, to the ground assigned for the motion 
for a new trial. The only question presented by this 
motion, and by the brief of plaintiff in error, and, in fact, 
the only question which could be presented, is, whether or 
not the evidence was sufficient to sustain the finding and 
judgment of the district court? In this investigation, we 
can only look to the evidence, for the purpose of ascertain- 
ing whether the testimony adduced by defendant in error, 
if believed by the trial court, would be sufficient to sustain 
a@ finding in his favor. It is well settled in this state that 
this court cannot enter upon a critical examination of con- 
flicting testimony. It is true that the agency of defendant 
in error was denied by plaintiff in. error upon the trial, and 
that he has insisted throughout that defendant in error 
was not under his employment at the time of the sale. The 
converse is mainiained with equal vigor and persistency 
by defendant in error. He testified, in substance, that he 
was engaged in the business of real estate agent, among 
other things, and that, prior to the time the sale of the real 
estate was made, plaintiff in error placed the property in 
his hands for sale, fixing the price at $7,000, and agreeing 
to pay him five per cent commission on the first $1,000 
and, two and one-half per cent on each remaining $1,000; 
that under such agreement, defendant in error entered. up- 
on the employment, and succeeded: in finding a purchaser, to 
whom the property was sold, at the price fixed; the princi- 
pal portion of the trade being made through him. 

Mr. Hobson, the person who made the purchase, testified 
that his attention was first called to the property by de- 
fendant in error, and that through his labors he made the 
purchase. 

One J. M. Valentine testified that, prior to the time the 
sale was made, he had a conversation with plaintiff in error, 
in which plaintiff in error stated that he desired to sell the 
property, and had placed it in the hands of defendant in 
in error, for sale, but that he doubted his ability to con- 
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summate the trade, as he was “too slow ;” that defendant in 
error was trying to sell tosome other parties, but that h: 
did not think he would make a trade. This conversation 
occurred on or about the 5th day of May, 1886, probably 
about one month before the sale was made. 

It was admitted by plaintiff in error upon the witness 
stand, in substance, that he placed the property in the 
hands of defendant in error for sale in December or Janu- 
ary last prior to the sale: that defendant in error went back 
to Iowa, and thought that he could make a trade there, but 
that he could not, and that nothing more was said or done 
about it. There is no proof of any termination of this agen- 
cy, on the part of the plaintiff in error, notwithstanding he 
testified positively that defendant in error was not his 
agent, and did not have the property for sale. These 
questions of fact were passed upon and decided by the 
district court, and under the rule, as stated frequently by 
this court, that where the price of property and the terms 
of payment are fixed by the seller, and the agent’s engage- 
ment is to procure a purchaser at the price and upon the 
terms named, when upon the procurement of the agent a 
purchaser is produced, with whom the seller, even him- 
self, negotiates and effects a sale, although the terms may 
be somewhat changed, the agent is entitled to his com- 
mission. Potvin v. Curran, 18 Neb., 302. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


_ Tse other judges concur. 
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GusTAVE RUNGE, PLAINTIFF IN ERROR, V. JOHN L- 


-_ 
. 


Sd 


4. 


or 


Brown, DEFENDANT IN ERROR. 


Deceit: EvipENcE. In order to maintain an action for deceit, 
it is not only necessary to establish the telling of an untruth, 
knowing it to be such, but it is equally necessary that it be 
shown that the plaintiff had a rigbt to rely, and did rely, upon 
the representations made, and that he altered his condition in 
consequence thereof, and suffered damages thereby. 


: A defendant when sued for damages resulting 
from an alleged misrepresentation of facts by him, cannot be 
heard to contend that he was not a person upon whose informa- 
tion the plaintiff had a right to rely. 


Instructions toa jury must be based upon the evidence ad- 
duced upon the trial. 


An instruction by which it is sought to cover the whole 
case, and upon which, if met by the evidence, the jury is in- 
structed to find in a certain way, should include all the elements 
necessarily involved in the case and within the evidence. 


Fraudulent Representations. A plaiutiff instituted his 
action against a defendant upon a promissory note executed by 
such defendant. The petition contained a second count, or 
cause of action, in which it was alleged that the promissory 
note was given for the purchase price of a number of sheep sold 
to the maker of the note, but that another party, who was made 
defendant, was jointly interested in the purchase of the sheep, 
with the maker of the note, and should have signed the note, 
whereby he was indebted to the plaintiff, etc. Upon a demur- 
rer to the petition being filed by the person who had not signed 
the note, the action was voluntarily dismissed as to him, which 
dismissal was au abandonment of the second count in the 
petition. It was Held, That in an action afterwards brought 
by the plaintiff against such third party for fraudulent repre- 
sentations as to the financial standing of the maker of the note, 
the prior suit was not a bar to the action. 


Error to the district court for Cheyenne county. Tried 


below before HaMER, J. 


Heist & Raynor, for plaintiff in error, on fraudulent 


misrepresentations, cited: Allen v, Addington, 7 Wend., 
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10. 11 1d.,375. Goings v. White, 33 Ind., 125. Clark 
& French v. Tennant, 5 Neb., 556. Humphrey v. Merriam, 
32 Minn., 197. Fourth instruction. Hall v. Johnson, 41 
Mich., 288. Saunders v. Hatterman, 2 Ired., 32. Frank- 
lin v. Holle, 7 Mo. App., 241. Instructions given by 
court. Ballard v. State, 19 Neb., 619. Dunbier v. Day, 
12 Id, 607. Wasson v. Palmer, 13 Id., 378. Parker v. 
Fisher, 89 Ill., 164. Action not maintainable. Neild v. 
Burton, 49 Mich., 58. Thompson v. Howard, 31 Id., 309. 
Action barred. Audubon v. Excelsior Ins. Co., 27 N. Y., 
218. White v. Bank, 6 Ohio, 530. 2 Nash. Pl. and Pr., 
1070. 


G. M. Lambertson and James W. Norvell, for defendant 
in error. Plea in bar. Freeman Judgt., Secs. 260-267. 
Cheney v. Cooper, 14 Neb., 418. Philpott v. Brown & 
Ryan, 16 Id., 387. Pomeroy Rem., Sec. 572. Cooley 
Torts, 91, 94. Instructions. Cooley Torts, 490, 491. 
Mead v. Bunn, 32 N. Y., 275. aton v. Winnie, 20 
Mich., 156. Williams v. Bates, 15 Neb., 566. Ernst 
v. Rk. RB. 35 N. Y., 28. Bishop Contr., 661, 667. 
Starkweather v. Benjamin, 32 Mich., 302. 


ReEssE, Cu. J. 


This action was instituted in the district court of Chey- 
enne county, and was in the nature of an action for deceit. 

It is alleged in the petition that, on the 14th day of 
August, 1884, defendant in error was the owner of a flock 
of sheep, consisting of 2,296 head; that on or about said 
day, one Philip Musheid applied to plaintiff to purchase 
said flock of sheep, the purchase to be made principally 
on time; that defendant in error was unacquainted with 
the character and financial standing of said Musheid, and 
was by him referred to plaintiff in error for information 
thereon, and that, in accordance with said reference, he 
applied to plaintiff in error for such information ; that at 
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said time plaintiff in error knew of such reference; that at 
that time plaintiff in error well knew the financial standing 
and condition of Musheid; that he was insolvent and 
unfit to be trusted, and was not entitled to credit for any 
amount, but that he falsely and fraudulently, in answer to 
the questions propounded by defendant in error, repre- 
sented the financial standing of Musheid as good—stating 
that he was the owner of a certain ranch, being a section 
of land on which Mushieid then resided, situated about 
two and one-half miles west of the town of Sidney, and 
that said Musheid had been offered $18,000 for the said 
- ranch; that he was also the owner of a large number of 
sheep and other valuable property, and had large sums of 
money due him, which he would receive within a short 
time thereafter; that the promissory notes of said Musheid, 
to the amount of $3,000, were negotiable at the banks, at 
Sidney, at regular banking rates of discount, or to any 
other person having money to invest in such property ; 
that he made such representation as to the standing of 
Musheid as induced defendant in error, who relied thereon, 
to sell to said Musheid said flock of sheep for the sum of 
$3,144, $144 of which was paid in cash, and for the re- 
maining $3,000 the said Musheid executed and delivered 
to defendant in error two promissory notes—one for $1,000, 
due in four months, the other for $2,000, due in one year 
after date. It is alleged that, at the time, said Musheid 
was not in good financial standing, and was not the owner 
of the ranch, or of the section of land referred to, upon 
which he then lived, nor was he the owner of any land 
whatever. Neither was he the owner of any sheep or 
other stock, nor had he the money due him, as stated by 
plaintiff in error, but that the said Musheid was absolutely 
insolvent, without property or credit, and without any 
financial standing at the banks, at Sidney or elsewhere, and 
of all of which plaintiff in error had full knowledge. 
That aside from the $144 cash money paid by Musheid, 


o 
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he had wholly failed to pay any part of the purchase price 
of said sheep, and that at the time of the bringing of the 
action, as well as at all times prior thereto, since before 
the execution of the said notes, said Musheid was wholly 
insolvent, and that defendant in error was likely to lose 
and would lose the amount of his claim, whereby he was 
damaged in the sum of $3,475, for which judgment was 
demanded against plaintiff in error. 

The answer of plaintiff in error consisted—First, of a 
general denial of all the allegations contained in the peti- 
tion, excepting such as were substantially admitted therein. 
Second, as a plea in bar of the defendant’s recovery, the 
answer contained the allegations, that defendant in error 
had caused to be instituted against the said Musheid an 
action, in the district court, upon the $1,000 note referred 
to, and had obtained a judgment thereon for the full 
amount of principal and interest, and that no action had 
been taken by defendant in error since the rendition of 
said judgment to enforce the collection thereof. Third, 
that on the 16th day of November, 1885, defendant in 
error instituted an action in the district court against the 
said Philip Musheid and plaintiff in error, for the recov- 
ery of the $2,000 represented by the other promissory 
note referred to; that it was alleged in the petition that the 
sale of the sheep was made to thesaid Musheid and plaint- 
iff in error; that they were jointly interested in the pur- 
chase of said sheep, and that the said plaintiff in error 
falsely and fraudulently represented that the said Musheid 
was solvent, and fully able to pay all claims which he 
would contract and agree to pay; and that the plaintiff, 
relying upon such representations, agreed to accept the note 
of the said Musheid, for the sum of $2,000—judgment 
being demanded against both parties; that to this petition 
Musheid ‘answered, setting up a defense, and plaintiff in 
error filed a demurrer. Afterwards, but before trial, de- 
fendant in error dismissed his action as to plaintiff in 
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error, and proceeded alone against Musheid, recovering 
a judgment for the full amount due on said note, but 
that no effort had been made to enforce the same by execu- 
tion or otherwise. It is insisted that the judgment 
whereby the suit against plaintiff in error was dismissed 
is a bar to the action in this case, and the same is so 
pleaded. 

By his reply, defendant in error denied all the allega- 
tions of the answer, except the fact of the recovery of the 
judgments referred to; but, as to them, the legal effect asa 
bar to this action was denied. 

A jury trial was had, which resulted in a verdict and 
judgment in favor of defendant in error. Plaintiff in 
error seeks a reversal thereof, by proceedings in error to 
this court. A number of questions are presented by the 
petition in error and brief of plaintiff in error, which we 
deem it unnecessary to notice, for the reason that, in our 
view of the case, a new trial must be had, and in which 
the questions presented are not liable to again arise. 

The testimony of the witnesses upon the trial, in so far as 
the evidence for defendant in error extended, is conflicting, 
and so far as that conflict is concerned, we shall have nothing 
to say. But upon examining the bill of exceptions, we 
find an entire absence of proof that defendant was misled 
by the alleged representations of plaintiff in error. Plaint- 
iffin error, in his testimony, denied absolutely the making 
of any representations as to the financial standing of Mus- 
heid. Every statement of fact testified to by defendant in 
error in that behalf was flatly and unequivocally contra- 
dicted by plaintiff in error in his testimony. We are 
therefore required to examine the testimony of defendant 
in error alone, for the purpose of ascertaining whether such 
testimony, if believed by the jury in its entirety, would 
support the verdict. This testimony may fairly be stated 
to be, that on the 13th day of August, 1884, plaintiff in 
error stated to defendant in error that he could sell the 


- 
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sheep to Musheid; that Musheid was good, that he had a 
lot of sheep and cattle and horses, and had a ranch that 
was worth $18,000; that he had been offered that sum for 
it; that Musheid could not pay much cash, but he would 
pay it in three or four months; that afterwards, defendant 
in error sold the sheep to Musheid, taking his notes for 
the $3,000, as stated; that in conversation with Musheid, 
in making the trade, Musheid stated that his notes were 
good at the bank, but in case they were not he could make 
them good. The notes were taken and the sheep delivered. 
But when defendant in error presented the notes at the 
bank for discount, he was informed that Musheid was in- 
solvent and the notes were absolutely worthless. It 
appears from the testimony that Musheid was the step- 
father of plaintiff in error; that the ranch referred to as 
having been owned by Musheid, belonged to plaintiff in 
error; and there is sufficient to justify the jury in finding 
that the personal property upon this ranch, upon which 
Musheid was living, also belonged to plaintiff in error; and 
that plaintiff in error was fully aware of Musheid’s finan- 
cial condition. But there is no proof that the representa- 
tions alleged to have been made by plaintiff in error were 
relied upon by defendant in error, and induced him to 
make the sale referred to. Upon this point we think the 
authorities are substantially all one way. If defendant in 
error sold the sheep to Musheid, upon his own judgment, 
and wholly uninfluenced by the alleged statements of 
plaintiff in error, it is clear that such statements could not 
result in damages to him, however untrue they might have 
been, unless they were relied upon by defendant in error, 
and that, so relying, he sold the sheep, received the notes, 
and suffered damage thereby. It must appear that, rely- 
ing upon the statements, he altered his condition. and was 
damaged thereby, that this cnange in his condition was in 
consequence of the representations, as well as that the rep- 
resentations were untrue. Jing v. Woolfolk, 116 U. S., 
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599. Safford v. Grout,.120 Mass., 20. Goings v. White, 
33 Ind., 125. Jordan v. Pickett, 78 Ala., 331. Byard v. 
Holmes, 34 N. J. L., 296. Avery v. Chapman, 62 Ia., 
144. Humphrey v. Marriam, 32 Minn., 197. Addington 
v. Allen, 11 Wend., 375. Clark v. Tennant, 5 Neb., 549. 
While it is true that it is not indispensable that the rep- 
resentation should have been the sole inducement to de- 
fendant in error to make the contract, yet there must be 
proof that it contributed materially thereto, and that this 
representation, with or without other circumstances, in- 
duced defendant in error to make the sale. This proof 
was wholly wanting. It is argued by defendant in error 
that the circumstances under which the sale was made, in 
connection with the representation, as shown by the testi- 
mony, are sufficient to warrant the jury in finding such. 
reliance, but this we do not think is the case. There was 
sufficient to justify a finding that the representations were 
made, that they were untrue, and that plaintiff in error 
knew them to be untrue at the time he madethem. There 
were some circumstances which point to the fraudulent in- 
tent on the part of plaintiff in error, but we find nothing 
which tends to prove a reliance, on the part of defendant in 
error, upon the truth of the statements, or that they con- 
tributed to his making. the sale. In the absence of proof 
by defendant in error upon this point, he being a witness 
upon the stand, there are some circumstances which seem 
to negative the idea of such reliance. It appears that he 
discussed with Musheid the propriety of taking his note, 
stated that he wanted good notes, and was informed by 
Musheid that if his notes were not good he could make 
them so. In view of Musheid’s surroundings it would not 
be improbable that the sale might have been made, had 
not plaintiff in error made any representations whatever. 
It is insisted by plaintiff in error that defendant in error 
was guilty of negligence in accepting the notes of Musheid, 
and therefore he cannot recover. In support of this, he 
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quotes the familiar rule, that defendant in error could not 
recover if he was negligent and failed to make other con- 
venient inquiry as to the standing of Musheid. Under 
the evidence upon the trial, it is somewhat doubtful if this 
rule could have any application, as it would seem that, 
upon the question of Musheid’s financial standing, plaint- 
iff in error could not be ignorant, if he was the owner of 
the farm upon which Musheid resided, but represented to 
defendant in error that it belonged to Musheid; and if he 
was the owner of the personal property which apparently 
belonged to Musheid, the relationship of step-father and 
son existing between them, it would seem clear that the rep-. 
resentation so made, if believed and relied upon, would be 
sufficient. At any rate, it would be sufficient to warrant 
the jury in finding that there was no negligence on the part 
of defendant in error. Upon this last proposition, the 
plaintiff in error submitted to the court instruction num- 
ber four of those asked by him to be given to the jury, 
which the court refused to give. This instruction is as 
follows: 

“4th. The court also instructs the jury that if the 
plaintiff had the means of obtaining correct information 
of the financial standing of Philip Musheid, though the 
defendant may have made representations to plaintiff, and 
plaintiff failed to make the inquiry, or used the ordinary 
diligence to ascertain, that any man, by exercising common 
prudence and business caution, could have ascertained; and 
if you find that the plaintiff did not exercise the ordinary 
caution of business men, nor use the reasonable diligence 
which every prudent person ought when making a sale of 
property under the circumstances as you find, after weigh- 
ing well the testimony adduced, was made in this case, 
and that the defendant was not a person upon whose in- 
formation plaintiff had a right to rely,—then the defendant 
is entitled to a verdict from you.” 

While it might have been proper for the court to submit 
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to the jury the question of the negligence of defendant in 
error, as shown by all the circumstances, yet we think the 
court did not err in refusing the instruction asked. With- 
out stopping to discuss the question as to whether or not 
the instruction states the rule too broadly, we think it 
quite clear that plaintiff in error could not insist that he was 
- “not a person upon whose opinion plaintiff had the right 
to rely.” If the representations were made and were 
known to be false by the person making them, and the 
person to whom they were made, in the exercise of reason- 
able care under all the circumstances, relied upon them, . 
the party making the representation could not be heard to 
say that he was not entitled to belief. 

The court gave to the jury, upon its own motion, in- 
struction number one, which we here copy: 

“1st. Before you can find for the plaintiff in this case, | 
you must find by a preponderance of evidence that the said 
Philip Musheid, mentioned in plaintiff’s petition, bought 
the sheep, and gave the notes described in the petition as 
part of the purchase price, and that the defendant, Gustave 
Runge, knew that Philip Musheid was insolvent and 
without property, but nevertheless represented to the 
plaintiff, before Musheid bought the sheep, that Musheid 
was the owner of a section of land about two and one-half 
miles from Sidney, for which he had been offered eighteen 
thousand dollars, and was the owner of a large number of 
sheep and other property, and was worthy of credit ; that 
the plaintiff believed these representations, and was induced 
to trust Musheid in consequence of the same; and that the 
notes given have not been paid. If you believe these 
things you-will render a verdict for the plaintiff for the 
full amount of his claim.” 

The latter sentence of this instruction is objected to, as 
virtually telling the jury to render a verdict for the plaint- 
iff in the action for the full amount of the claim. This 
objection is also based upon the fact that there was no 
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proof that defendant in crror relied upon the representa- 
tions, and that the instruction was open to the criticism 
that it was not based on the evidence, in that particular, 
and in support of this contention plaintiff cites Ballard v. 
State, 19 Neb., 619. Wasson v. Palmer, 13 Id., 878. 
Dunbier v. Day, 12 Id., 607. 

While, in this particular, the instruction stated the law 
correctly, it was objectionable, for the reason stated. Win- — 
ter v. Bandel, 30 Ark., 8362. Franklin v. Holle, 7 Mo. 
App., 241. Buek v. Leach, 69 Me., 484. SM & WR. 
R. Co. v. Anderson, 51 Miss., 829. 

An instruction which seeks to cover an entire case con- 
sisting of a number of elements, is, to the mind of the 
writer, a somewhat dangerous one, for the reason that, in 
the hurry of a trial, it is somewhat difficult for the trial 
judge to embody in one instruction all the elements as 
shown by the pleadings and evidence without sometimes 
omitting a part. Therefore, the sentence, ‘If you believe 
these things you will render a verdict for the plaintiff,” 
might better have been omitted. We think the law is 
fairly stated in the brief of plaintiff in error,—that, to entitle 
a plaintiff to recover in a case like the one at bar, he must 
show that the representations were made substantially as 
alleged; that they were made under circumstances which 
would justify their belief by a reasonably prudent man; 
that they were false; that they were relied upon by the 
person to whom they were made, and so relying he acted 
thereon, to his injury. 

Tt is next insisted by plaintiff ix in error that, by com- 
meneing the former cction, defendaut in error elected to 
prosecute his action ex contractu; that he is bound by that 
election, and that he cannot afterwards maintain an action 
ex elelicto ; and therefore the institution of his action against 
Musheid and plaintiff in error jointly, and ils final dis- 
nissal without trial, is a bar to this action. 

As to the election, it is apparent that no such results 
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ean follow as claimed by plaintiff in error. Whatever 
might have been the ralé as to election of forms of action 
at common law, we are quite clear that the commencement 
of the action referred to could not bar this action. That 
actiou was based upon the alleged fact that the sheep were 
sold to Musheid and plaintiff in error, but Musheid only 
signed the note described in the petition. Closely con- 
nected with this is the further contention that the dis- 
wissal of that case, in so far as it related to plaintiff 
in error, was a bar to a proceeding in any other action. 
The petition consisted of two counts or causes of action; 
one against Musheid upon the uote, the other, in effect, 
against Musheid and plaintiff in error, for the value of 
the sheep alleged to have been sold and delivered to them. 
A demurrer was filed by plaintiff in error. What that 
demurrer consisted of, whether general or special, is not 
disclosed by this record. Pending the demurrer, and 
without any action being had thereon by the conrt, 
the plaintiff in the snit dismissed his action virtually 
against both parties, so far as the second count or cause of 
action was concerned, and proceeded solely upon his note. 
This involved a voluntary non-suit or dismissal of his ac- 
tion as against plaintiff in error. No issue, either of law 
or fact, was decided by the court. There was no adjudi- 
cation of any rights, and no judgment upon the merits. 
But it is said that, by that suit, defendant decided to 
proceed ex contractu, and that having so decided he is 
bound thereby and could not change his election. This 
is to a great extent a common law nicety, which does 
uot obtain under the code; but it is quite apparent that © 
that action, as.stated in the second count of the petition, 
could not have been maintained in connection with the 
suit against Musheid on the note, and, so far as that suit 
was concerned, it amounted to nothing; and the dismissal 
of the whole cause of accion, as stated in the count referred 
to, was eytivaient to a dismissal of the action, which left 
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the parties in the same condition, so far as that cause of 
action was concerned, as though no suit had been insti- 
tuted. We therefore hold that the former suit is in no 
seuse a bar to the present action. 

For the errors hereinbefore referred to, ‘the judgment of 
the district court is reversed, and the cause remanded for 
further proceedings according to law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Joun W. Prerce, PLAINTIFF IN ERROR, v. MARGARET 
E. OARD, DEFENDANT IN ERROR. 


1. Libel and Slander: PRIVILEGED COMMUNICATIONS. Every 
person having reasonable and probable cause to believe that a 
crime has been committed, has the right to communicate his 
suspicion to a magistrate having jurisdiction of the case; but 
the existence of reasonable and probable cause for the suspicion 
is essential to make the communication privileged. 


2. 


One P., a merchant, applied to a justice of the 
peace for a warrant against one O.,a married woman, on the ground 
that she had taken a pair of overshoes of the value of $1.15 from 
his store. The justice assured P. that he was acquainted with 
O.,and that she would not commit the act complained of, and 
that there was a mistake, and offered to pay for the overshoes, 
and refused to issue a warrant. A few hours afterward, P. again 
applied to the justice for a warrant, saying, in effect, that O. had 
stolen three pairs of shoes from his store, and he could prove it. 
The justice again refused {o issue a warrant, saying, in effect, 
that P. was mistaken. On the next day, P., with a constable, 
went to the residence of O., without process, and in the pres- 
ence of her husband and children charged Mrs. O. with the 
larceny of the shocs,and under threats of arrest procured pay- 
ment for the shoes, and one dollar and a half for costs. There 
was of testimony tending to show that Mrs. O, had paid for 
the shoes when they were procured. Held, That the communi- 
eations of P. were not privileged, and that a verdict against 
him for $325 was fully sustained by the evidence. 
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Error to the district court for Buffalo county. Tried 
below before HaMER, J. 


Dilworth, Smith & Dilworth, for plaintiff in error. 
Words must be proved exactly as alleged. Variance is 
fatal. Birch v. Benton, 26 Mo., 138. Horton v. Reavis, 
2 Murphy, 380. Winter v. Donovan, 8 Gill, 370. 
Privileged communications. Townshend Libel, 380. 
Torrey v. Field, 10 Vermont, 358. Hill v. Miles, 9 N. H., 
9. Wyatt v. Buell, 47 Cal., 624. Cooley Torts, 214. 
Bailey v. Dodge, 28 Kan., 81. 


A. H. Connor and J. M. Stewart, for defendant in error, 
cited: Ogders Libel, 187. Hames v. Whittaker, 123 
Mass., 342. Brow v. Hathaway, 13 Allen, 242. Briggs 
v. Byrd, 12 Ired., 377. Thorn v. Moser, 1 Denio, 488, 
Clark v. Brown, 116 Mass., 507. 


MAXwELI, J. 


This action was brought by the defendant in error 
against the plaintiff in error in the district court of Buffalo 
county, it being alleged in the petition that, on the 27th 
day of November, 1884, said Pierce, in the presence and 
hearing of divers persons, maliciously spoke and published 
of and concerning her, defendant in error, the false and 
malicious words, to-wit: “She,” meaning the plaintiff, 
“stole a pair of shoes out of my store, and I can prove it.” 

And for a second cause of action, that, on the 27th day 
of November, 1884, said plaintiff in error, in conversation 
with divers persons, maliciously and falsely spoke and 
published of and concerning said plaintiff (defendant in 
error) the other false and malicious words: “She,” mean- 
ing the said plaintiff, “stole three pairs of shoes out of my 
store, and I can prove it, and she carried them out under 
her shawl,” by which she has sustained damage in her 
reputation in the sum of $5,000. 
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In December, 1885, defendant, by leave of court, filed 
an amended answer, alleging that, on the 26th of No- 
vember, 1885, he was engaged in the mercantile business 
in the town of Gibbon; Buffalo county, Nebraska, and that 
on that day he missed from his store some shoes, which he 
had not sold, and having good reason to believe that 
Margaret Oard, the defendant in error, had wrongfully 
taken the shoes missed by him, he, for the purpose of pro- 
tecting his property and bringing to justice the parties who 
had taken the shoes from hit, and in good faith, made 
the following complaint in writing: 


“SraTe OF NEBRASKA, 
BurraLo County. 


“ Before me, Win. L. Beatty, justice of the peace in and 
for said county, personally came J. W. Pierce, who, being 
duly sworn according to law, deposes and saith, that on or 
about the 26th day of November, 1884, at and in the 
county of Buffalo and state of Nebraska, one Margaret 
Oard, then and there being, did unlawfully steal, take, 
and carry away three pairs of rubbers, of the value of three 
dollars and forty-five cents, said rubbers then and there 
being the property of said aftiant, J. W. Pierce, and further 
deponent saith not: 

“Subscribed in my presence and sworn to before me 
this ...... day of ......... , 188...” 

Which complaint he presented to William Beatty, a 
justice of the peace of Buffalo county, and desired said 
justice to swear him to said complaint and issue a warrant 
as required by law, which said justice then and there re- 
fused todo. That he went to Martin Oard’s, on Novem- 
ber 28th, and it was then and there agreed that Mrs, Oard 
was to pay for one pair of shoes and part of the costs, 
which was then and there done, and in consideration of 
which it was then and there agreed that all matters between 
the parties were then and there fully settled. And he 
alleges that all conversation he had of the Oards was with 
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officers of the law, and for the purpose of protecting his 
rights, and investigating and determining who had taken 
his property, and bringing the proper parties to justice. 
And he denies each and every other allegation in the peti- 
tion not heretofore admitted. 

Mrs. Oard filed a reply, alleging that, on the 28th of 
November, 1884, the said John Pierce and one Wheeler,who 
was acting constable, came to her house and stated that 
he had a warrant for the arrest of plaintiff for stealing said 
shoes, and the costs of procuring such warrant; and that 
she then and there stated that she did not owe him anything 
for the shoes, and then and there refused to pay for the 
shoes and the costs of said warrant. And the said Wheeler, 
who was acting for the defendant, took plaintiff aside and 
urged her to pay said amount, and that upon the advice of 
her husband she did pay for one pair of shoes, and agreed 
to pay one-half the cost of the alleged warrant, and that 
said payments were made as above set forth and not other- 
wise. Further, that on November 28th, nor at any other 
time, had said John W. Pierce procured a writ for the 
arrest of plaintiff; and she denies that it was agreed between 
her and said Pierce that all matters and controversies be- 
tween the parties was then to be fully settled; and denies 
that all conversation of said Pierce was with officers of the 
law, and for the purpose of protecting his property and 
rights, and investigating who had taken his property ; and 
further replying, denies each and every allegation in de 
fendant’s answer not admitted or denied. 

The testimony tends to show that, on the evening of the 
27th of November, 1884, Pierce called on Col. Beatty, a 
justice of the peace at Gibbon, to procure a warrant for 
the arrest of defendant in error. The justice said to him: 
“Why, you are mistaken. She never took your shoes. 
You are certainly mistaken.” He said, “ Well, he did 
not say she stole them, but said he was satisfied she took 
the shoes.” The justice assured him that he was mistaken, 
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and offered to pay the price of the shoes, $1.15, but Pierce 
would not take the money. He said, ‘“ He wanted a war- 
rant.” The justice refused to issue a warrant at that time, 
but promised to go and see the defendant, and inquire as 
to the facts in the case. The justice seems to have called 
at the house of the defendant in error, and returned to his 
own home about 9 o’clock that night. Shortly afterwards, 
Mr. Pierce called, and shaking some papers in his hand, 
said, “I want a warrant right away.” He said, “She has 
stolen three pairs of shoes out of my store, and I can prove 
it.’ The justice, however, refused to issue a warrant. On 
the next morning Mr. Pierce and a Mr. Wheeler, a *con- 
stable, went to the home of the defendant in error, and 
demanded a settlement. The husband of the defendant in 
error testifies that, ‘‘ Pierce fir'st wanted $20; then he came 
down to $5; then to $3, and he would pay one-half of 
the costs if I would the other half.” 

The testimony tends to show that Pierce and the con- 
stable professed to have a warrant for the arrest of Mrs. 
Oard, or, as some of the witnesses testify, they said 
they were about to procure one, and that, under threats of 
this kind, they induced a settlement by paying for the 
shoes and one half of certain alleged costs. The testimony 
clearly shows that no legal costs had been incurred, as no 
complaint had been filed, nor warrant issued. There is 
some conflict in the testimony as to the fact whether the 
defendant in error had paid for the shoes in question or 
not. Pierce, upon going to the home of the defendant, as 
above stated, to effect a compromise, claimed on investi- 
gation but one pair of the shoes as having been taken from 
his store. The defendant in error testifies that she pur- 
chased and paid for the shoes in controversy; and in this 
she is corroborated by certain circumstances, such as the 
lack of concealment, the fact that she stated on the succeed- 
ing day to her neighbors that she had purchased said shoes 
of Mr. Pierce for the sum of $1,435, also the possession of 
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sufficient money to pay for all the goods purchased from 
Pierce at the time of said purchase. In addition to 
these facts, it is clearly shown that she had previously en- 
joyed the confidence and respect of her acquaintances, and 
that Mr. Pierce afterwards was willing to sell her goods on 
credit. 

The plaintiff in error contends that the statements made 
to the justice were privileged communications, and that 
therefore an action will not lie. 

There is no doubt of the rule, that every person having 
reasonable and probable ground for believing that a crime 
has been committed, has the right to communicate his sus- 
picion to a magistrate having jurisdiction of the offense. 
To create this right, however, the existence of reasonable 
‘and probable cause is absolutely essential. ‘Townshend on 
Slander and Libel, section 220, and cases cited. In our 
view, the proof fails to show the existence of reasonable 
and probable cause against the defendant in error, and 
therefore the plaintiff in error is not protected. While in 
general the mere utterance of slanderous words constitutes 
a cause of action, yet to this rule there are well-known ex- 
ceptions growing out of the occasion of speaking the words, 

_ and the attendant circumstances, and which may require 
the plaintiff, in order to recover, to prove the existence of 
malice on the part of the defendant. Thus, complaints 
‘made and charges preferred, in the proper mode against 
public officers or private agents, are presumptively free 
from malice; and, indeed, whenever a person speaks in 
the performance of any duty, legal or moral, public or 
private, or in the assertion of his own rights, or to vindi- 
cate or protect his interests, no action will lie against him 
without proving malice. Thorne v. Moser, 1 Denio, 492, 
498. A party cannot willfully make a charge of this 
kind, however, without having reasonable and probable 
grounds for believing that a crime has been committed. 
There is no justification for the course pursued by the 
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plaintiff in error with the constable, and by threats, and 
without any legal process, procuring an alleged settlement 
for the shoes. 

No person has a right to charge another with the com- 
mission of a crime, unless the facts warrant the charge. 
Neither can one be permitted to resort to charges of the 
commission of an offense and threats of arrest, as a means 
of obtaining money. The law has pointed out the proper 
mode of provedure to collect debts, and that must be fol- 
lowed. The plaintiff in error admits that he was mistaken 
in his charge as to two pairs of the shoes, and it is very 
probable that his credulity, or other infirmity, led him into 
a mistake as to the other pair. In any event, he was not 
warranted in the course he pursued. We see no error in 


._ the instructions given and refused. The verdict in this 


case was for $325, and was fully justified by the evidence. 
There is no error in the record, and the judgment is 
affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Dante CARROLL ET AL., PLAINTIFFS IN ERROR, V. 
MatrHewson T. ParRicK, DEFENDANT IN ERROR. 


1.. Hjectment: DISMISSAL OF ACTION: ADVERSE. POSSESSION. 
In November,-1861, certain half breed scrip was located i in the 
nane of Sophia Felix, upon land within the corporate limits of 
the city of Omaha, and a deed, under a power of attorney, made 
to one P. In December, 1861, one C.. settled upon § said land as 
a pre-emption claim, and in Tidary. 1862, entered the. same 
under the pre-emption act of 1841. In March, 1863, Cc. died, 
and soon afterward the entry was canceled by the commissioner 
of the general land-office: The widow of C., and three minor 
children, continued to reside on the land until about the year 
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1872; but in 1869 said minors, by their guardian, brought an ac- 
tion in equity against P., setting up their claim of title to said 
land, and praying for a decree against P. and others, confirming 
said title of the plaintiffs, etc. DP. answered, setting up his claim 
of title, and praying for affirmative relief. Noreply was filed to 
a number of essential facts stated in the answer, and the cause 
was thereupon submitted to the court upon the pleadings. 
Whereupon the court adjudged that, “said action and the pe- 
tition therein be and the same is dismissed out of this court 
with prejudice to any future action.”’ Held, 1. That the judg- 
ment of dismissal was a complete bar to the prosecution of an- 
other action. 2. That a judgment against the plaintiffs inter- 
‘rapted the continnity of adverse possession. 


2. Public Lands of United States: PRE-EMPTION: POWER 
OF TERHKITORIAL LEGISLATURE. A territorial legislature can- 
not, by including lands within the limits of a municipality in 
excess of that allowed by the laws of the United States, prevent 
the entry of such Jands under the pre-emption law of 1841. 


3. DUPLICATE RECEIPT OF RECKIVER AS EVIDENCE OF 
TITLE: ADVERSE POSSESSION. Under section 411 of the code 
of civil procedure, the usual duplicate receipt of the receiver of 
any land-office, or if that be lost or destroyed or beyond the 
reach of the party, the certificate of such receiver that the books 
of his office show the sale of a tract of Jand to a certain individ- 
ual, is proof of title equivalent to a patent against all but the 
holder of an actual patent, and is sufficient color of title under 
which a party may hold adverse possession. 


STATUTE OF LIMITATIONS. Where a party 
entering Jand has complied with the law in all respects to enti- 


. 


tle him to a patent therefor, he is the owner of such land, and 
until the patent issues the title is held by the United States 
merely as trustee for his use; and the statute of limitations will 
run against the party entering the land, or his grantee, in favor 
of one holding adversely, from the date of such entry. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. 


Estabrook & Irvine, J. C. Cowin, and W. J. Connell, for 
plaintiffs in error. Title acquired by adverse possession 
may be made basis of ejectment suit. Horbach v. Miller, 
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4 Neb., 31. Pederick v. Searle, 5 Serg. & R., 2386. 
Ford v. Wilson, 35 Miss., 490. Pre-emption within limits 
of city. Byron Reed, 12 Hill’s Leading Cases, 74. 
Lewis v. Seatile,2 Copp L. L., 1018. Minter v. Oromelin, 
18 How., 87. Root v. Shields, 1 Woolw., 362. Statute 
of limitations. Chalfin v. Malone, 9 B. Mon., 496. 
See particularly Larriviere v. Madegan, 1 Dill., 455, pre- 
cisely in point on the most vital issue in this case. 


John L. Webster and George W. Doane, for defendant 
in error. ‘Title by adverse possession not tenahle. Oak- 
smith v. Johnson, 92 U. S., 343. Burgess v. Gray, 16 
How., 48. Gibson v. Chotteau, 13 Wall., 92. Patent 
conveyed title. Gibson v. Chotteau, 138 Wall., 102. 
Bagnell v. Broderick, 13 Peters, 450. Land within cor- 
porate limits not subject to pre-emption. Root v. Shields, 
1 Woolw., 340. Res adjudicata. Durant v. Essex, 7 
Wall., 109. Foote v. Gibbs, 1 Gray, 412. 


MAXWELL, J. 


This is an action of ejectment brought by the plaintiffs 
against the defendant to recover the possession of certain 
real estate in the city of Omaha, and for rents and profits. 

The defendant, in his answer, denies that the plaintiffs 
are the owners of the lands described in the petition, and 
denies that they are entitled to the possession of the same. 

For the second defense, the defendant alleges facts show- 
ing a former adjudication. 

For a third defense, the defendant alleges that the lands 
in controversy were within the corporate limits of the city 
of Omaha, and therefore not subject to pre-emption. 

For a fourth defense, the defendant alleges that, during 
the life-time of Mathew W. Carroll, the “father of the 
plaintiffs, and through whom they claim title as heirs and 
representatives, the defendant entered into possession of 
said land, and hasever since and fora period of more than 
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ten years before the commencement of this action been 
n the open, notorious, and adverse possession of said 
premises. 

On the trial the attorneys for the respective parties en- 
tered into the following stipulation: “It is hereby stipu- 
lated and agreed by and between the parties hereto, that 
the jury herein may be discharged and further considera- 
tion of this case by a jury waived, and that the cause shall 
be submitted to the court without a jury. Itis further 
stipulated and agreed that Mathew Carroll, the father of 
the plaintiffs herein, with his family, settled upon the land 
in controversy about the 11th day of January, 1862, and 
remained so in possession until the time of his death, 
which occurred March 4, 1863, and that after his death 
his widow, now Mary Gorman, together with the minor 
children, being the plaintiffs herein, still remained in the 
house which had been erected by Mathew Carroll upon 
the said land, and so remained until the 11th day of 
April, 1872. It is further stipulated and agreed that all 
the evidence introduced upon the trial; which the court 
shall deem proper and legitimate evidence, shall be con- 
sidered by the court in finding any other fact or facts nec- 
eseary to be considered by the court in determining this 
case.” 

The court, after hearing the evidence, rendered the fol- 
lowing judgment: “This cause having come on for a 
second trial in ejectment, and a jury having been with- 
drawn by a stipulation of the parties at the previous term 
of this court, this cause was submitted to the court, and 
this court, after hearing the evidence and arguments of 
counsel, and being fully advised in the premises, doth or- 
der, adjudge, and determine that, at the time of the com- 
mencement of this suit, that the defendant was the owner 
in fee and entitled to the possession of the lands in con- 
troversy, to-wit: the north-half of the south-east quarter, 
and the south-east quarter of the south-east quarter of sec- 
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tion nine, in township fifteen north, of range thirteen east 
of the 6th principal meridian, in Douglas county, state of 
Nebraska. It is further ordered and adjudged, that the 
defendant go hence without day, and that he do have and 
recover of the plaintiffs herein his costs taxed at $ : 
To which finding and judgment the plaintiffs except.” 
The testimony tends to show that the land in controversy 
was centered in November, in the year 1861, with half 
breed scrip, in the name of Sophia Felix; and that soon 
afterwards a deed in her name was executed and delivered 
to the defendant by her attorney in fact. The testimony 
also shows that on the 29th day of December, 1861, 
Mathew W. Carroll, the father of the plaintiffs, settled 
upon the land in controversy, and on the 31st of January, 
1862, entered said land under the pre-emption law of 1841, 
and received a certificate of such entry. In March, 1863, 
this entry was canceled by the general Jand-office, of which 
the parties interested had due notice. The certificate, 
however, was filed for record in the office of the county 
clerk of Douglas county on the 28th of October, 1863. 
Mathew Carroll died in March, 1868, but his widow and 
minor children continued to reside upon the land in con- 
iroversy until the time stated in the stipulation heretofore 
set out. In July, 1869, the plaintiffs filed a petition in 
equity in the district court of Douglas county, as follows: 
“That said plaintiffs, David Carroll, Thomas Carroll, 
and Mathew Carroll, minors under the age of twenty-one 
years, by their next friend, Patrick Gorman, complain of the 
said defendants, Matthewson Patrick, Sophia Gamelle, and 
David Gamelle, and as a cause of said complaint say: 
That on or about the 29th day of December, a.p. 1861, 
the north half of the south-east quarter and the south- 
east quarier of the south-east quarter of section 9, in 
township 15 north, of range 18 east of the 6th principal 
meridian, in Douglas county and state of Nebraska, was 
public land of the United States, and as such was subject 


° 
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to entry and purchase by pre-emption under the laws of 
the United States, at the land-office in Omaha, and in the 
district in which the said land is situated; that, while the 
same was such public land, to-wit, on the day and year 
aforesaid, one Mathew W. Carroll, who was then and there 
a citizen of the United States, and the head of a family, 
and as such entitled to the benefits of the laws of the 
United States regulating the entry and purchase of such 
lands by pre-emption, duly entered upon and commenced. 
‘improvements upon said land, under and in pursuance of 
said laws of the United States, and that thereafterwards, 
to-wit, on or about the 31st day of January, a.D. 1862, 
proved to the satisfaction of the register and receiver at 
said land-office, his said settlement, and then and there 
duly entered and purchased the same by pre-emption, from 
the government of the United States, and paid to the 
proper officer of the government the full consideration and 
price of said land, and then and there received from said 
officer the usual and proper certificate of said purchase and 
pre-emption entry; and that thereafterwards, to-wit, on the 
28th day of October, a.D. 1863, said certificate of said entry 
by pre-emption, as aforesaid, was duly recorded in the office 
of the register of deeds in and for said Douglas county, in 
book P of the records of deeds therein, at page 117; that 
on-or about the 4th day of March, a.p. 1868, said Mathew 
W. Carroll died intestate, leaving surviving him these 
plaintiffs and his wife, Mary Carroll, the mother of these 
plaintiffs; that these plaintiffs are the only surviving and 
lawful heirs of the said Mathew Carroll, deceased, and as 
such are entitled to and hold said lands by inheritance 
from said Mathew W. Carroll, deceased, and now are and 
ever since have been in possession thereof; that said Mary 
Carroll has since intermarried with one Patrick Gorman, 
with whom these plaintiffs are now residing upon said 
land ; that about the day of November, a.v. 1861,. 
these plaintiffs are informed and believe, and so charge 
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the truth and aver, that the said defendant, Matthewson T. 
Patrick, caused a certificate, or a certain kind and denomi-~ 
nation of scrip, issued by the United States to one Sophia 
Felix, an Indian half breed of the Sioux or Dakotah na- 
tion of Indians, to be located upon said land for his own 
personal benefits and use, but in the name of one Sophia 
Felix, to whom and in whose name said scrip was issued. 
But these plaintiffs aver that said scrip was not entered 
for the use and benefit of said Felix; that she never in 
fact, directly or indirectly, caused or requested said entry - 
to be made, either by herself in person, nor by any one 
acting for her as her lawful agent, guardian, or attorney, 
for her use and benefit, but said entry was made by an un- 
authorized person, wholly without her knowledge or pro- 
curement, and for the sole use and purpose of obtaining 
the title to said land to the said defendant, Matthewson T. 
Patrick, and for no other purpose, and with no other de- 
sign whatever. 

“ The said plaintiffs further aver that said entry so made 
or caused to be made by said Patrick in the name of said: 
Felix, but for the use and benefit of said Patrick, as afore- 
said, was unlawful and void, aud a fraud upon the rights 
and against the interests of said Mathew W. Carroll in 
and to said land; that afterwards, to-wit, about the 3d 
day of July, a.p. 1863, letters patent were, through the 
procurement of said Patrick, and in fraud upon the rights 
of these plaintiffs, issued by the proper officers of the 
United States and delivered to said Patrick, but in the 
name of said Felix; that said Felix never lived upon 
said land, and never, in fact, had or claimed any real in- 
terest in said land whatever; that on or about the 35th 
day of July, a.p. 1868, said defendant, Patrick, pretended 
to have obtained a conveyance of said land from said Felix, 
by the name of Sophia Gamelle and David Gamelle, he, 
said Patrick, claiming that said Sophia Felix had, at some 
time since said date of said entry by her, intermarried 
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with the said David Gamelle; but aver that they are in- 
formed and believe that said Sophia is not the same per- 
son in whose name said entry was so made by said Patrick 
in the name of said Sophia Felix, but, on the contrary, 
that said David and Sophia Gamelle, if any such persons 
exist at all, wrongfully attempted to personate the said 
Sophia Felix, nor has the said Sophia Felix ever, in fact, 
conveyed said land to said defendant, Patrick, nor to any 
one else, as appears by the records of deeds in and for said 
Douglas county. 

“These defendants further complain that, on the 22d day 
of February, 1868, the said defendant, Matthewson T. Pat- 
rick, commenced an action for the recovery of the posses- 
sion of said land in this court against the said Patrick 
Gorman and Mary Gorman, his wife, with whom these 
plaintiffs now reside upon said land, and that in said action 
these plaintiffs are not made parties, and whose rights and 
interests cannot be fully determined in said action, and 
that said action is still pending in this court. 

“ These plaintiffs further aver that, whatever title in fee 
the said defendants now hold in said land, is held by said 
defendants in trust for the use and benefit of these plaint- 
iff, Wherefore said plaintiffs pray judgment of this court, 
and that whatever title or interest the said defendants may 
have in or to said land as aforesaid, may be adjudged and 
decreed by this court to be held by them in trust for the 
said plaintiffs; and that the said defendants holding said 
title in fee may be directed and required by an order of 
this court to make, execute, and deliver to said plaintiffs, 
such and all proper and necessary releases, acquittances, 
and conveyances of said land to said plaintiffs to vest in 
them whatever title they, the said defendants, or either of 
them, may have in or to said land; and for such further 
or other relief as the nature of the circumstances of this 
case may require, and to this court may seem just and 


proper.” | 
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The defendant, Patrick, thereupon filed an answer, and 
afterwards an amended answer, alleging fully the facts 
upou which his claim of title rests, the amended answer 
concluding as follows: “And these defendants, further 
answering, say that the said plaintiffs are in the possession 
of the said lands and premises, and refuse to surrender or 
deliver up the same to these defendants, or any of them, 
although thereunto often requested, and that under and by 
virtue of the alleged entry thereof by said Mathew W. 
Carroll, and of the certificate made by the aforesaid officers 
of the aforesaid land-office to the said Carroll, purporting 
to show the said entry, they have claimed and do claim 
possession thereof and title thereto. Wherefore these de- 
fendants do pray that the said plaintiffs be, by the judg- 
ment of this court, ordered, adjudged, and decreed to sur- 
render and deliver up to these defendants the said premises ; 
and in some proper manner, under the direction of this 
court, to release and convey said premises to the said de- 
fendants, or such one of them as the court shall find there- 
unto entitled, and that these defendants may have all such 
other and further relief as to this court shall seem just and 
equitable.” 

A reply, consisting of certain special denials, was filed 
by the plaintiffs in that case, to which it is unnecessary to 
refer. 

The plaintiffs demurred to certain portions of the answer, 
and afterwards took leave to reply thereto. Having 
failed to file an additional reply, as required, the following 
judgment was rendered: 

“The said plaintiffs having failed to file an additional 
reply to the parts of amended answer by them heretofore 
demurred to, and by their counsel declaring in open court 
that they did not purpose to reply to said matter of said 
amended answer; thereupon said defendant moved the 
court for judgment upon the record, and therefore saul 
plaintiffs applied to the court for leave to dismiss their suit 
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without prejudice, and the court being fully advised in 
the premises, it is ordered, adjudged, and decreed that said 
plaintiffs do not have leave to dismiss their action without 
prejudice, to which ruling of the court the said plaintiffs 
except. And it is further ordered that the said action and 
the petition therein be and the same is dismissed out of 
this court with prejudice to any future action, and that the 
said defendant recover against said plaintiffs the costs of 
this action by said defendants expended, taxed at $ = 

No appeal was taken from this decree, nor is any objec- 
tion made to the authority of the guardian to bring the 
action. The decree, therefore, is in full force and effect at 
the present time. The question, therefore, arises as to the 
effect of the decree: Does it bar the plaintiffs from prosecut- 
ing another action? The plaintiffs’ petition in that case 
contains a statement of all the facts upon which they re- 
lied to obtain the relief prayed for. The defendant, in his 
amended answer, set out at length the facts upon which 
his claim of title depended, and prayed for affirmative re- 
lief. To many of the essential facts thus pleaded by the 
defendant in his answer in that case, the plaintiffs failed to 
reply, apparently because they were unable truthfully to 
do so. The reason, however, is immaterial at the present 
time. The case was thus submitted on the pleadings to 
the court, and a decree dismissing the action thus became 
a judgment upon the merits. It was equivalent to a find- 
ing by the court that, upon the issues made by the plead- 
ings, the plaintiffs were not entitled to the relief prayed 
for. That such a decree, unless reversed on appeal, is 
final, there is no doubt. 

In Perine v, Dunn, 4 Johns. Ch., 142, it is said: “A 
bill regularly dismissed upon the merits, where the matter 
has been passed upon, and there is no direction that 
the dismission be without prejudice, may be pleaded in bar 
of a new bill for the same matter. This is the amount of 
the cases on the point. Prettyman v. Prettyman, 1-Vern., 
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310. Peterborough v. Germaine, 1 Bro. P. C., 281. 
Anon., 1 Ch. Cas., 155. Brandlyn v. Ord, 1 Atk., 571. 
Cater v. Dewar, Dickens, 654. There may, indeed, ques- 
ions arise on this subject, as, whether the decree of dis- 
missal has been duly enrolled, or duly and finally rendered, 
or whether it amounts to a res judicata upon the sub- 
stance of the bill; but assuming these points of form and 
criticism to be all properly settled, it would seem to be 
within the reason of the rule, that a decree dismissing a 
bill seeking to redeem because the plaintiff would not re- 
deem when allowed and directed, should conclude the party 
from a new bill to redeem. Why should he be allowed 
to ver the mortgagee again with a faithless proposition?” 
In Wilcox v. Balger, 6 Ohio, 409, the effects of a judg- 
ment of dismissal upon the merits is stated as follows: 
“The complainant demurs to this plea, because it appears, 
from the decree, that it was dismissed for non-payment of 
the purchase money, and that the contract remains unaf- 
fected by the decree. We think the dismissal is a bar to 
future proceedings. The rights of the parties were before 
the court, and all were investigated, and the plaintiff must 
abide by tite shape in which he chose to submit them. 
Like a bill to redeem a mortgage, if it be dismissed with- 
out reservation for non-payment of the money within the 
time limited, it is a final decree, and works a foreclosure, 
because it concludes all rights.” See also Taylor v. Yar- 
‘brough, 13 Gratt., 183. Kelsey v. Murphy, 26 Penn. St, 
78. Neafiev. Neafie, 7 Johns. Ch., 1. Foote v. Gibbs, 1 
Gray, 412. Parrish v. Ferris, 2 Black, U. 8., 606. Du- 
rant v. Essex Co.,7 Wall., 107. In the latter case it is said, 
p. 109: “The decree dismissing the bill in the former suit 
in the circuit court of the United States, being absolute in 
its terms, was av adjudication of the merits of the con- 
troversy, and constitutes a bar to any further litigation of 
the same subject between the same parties. A decree of 
that kind, unless made because of some defect in the plead- 
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ings, or for want of jurisdiction, or because the complain- 
ant has an adequate remedy at law, or upon some other 
ground, which does not go to the merits, is a final deter- 
mination. Where words of qualification, such as ‘ with- 
out prejudice,’ or other terms indicating a right or privi- 
‘lege to take further legal proceedings on the sul:ject, do 
not accompany the decree, it is presumed to be rendered 
on the merits.” 

2. The effect of the decree against the plaintiffs was 
to terminate their interest, whatever it might be, in the 
land. Suppose the court had found that they held the 
title as trustces, and adjudged that the decree should oper- 
ate as a conveyance of their interest to the defendant, this 
would interrupt the running of the statute of limitatious 
and break the continuity of adverse possession. Gower v. 
Quinlan, 40 Mich., 572. In that case it is said: ‘‘ What- 
ever may have been the true character of Mrs. Smith’s 
possession between 1852 and 1855, the decree made iv the 
latter year, which required her to convey to the adminis~ 
trator of her former husband, shifted her position and 
placed her in the same condition in regard to her posses- 
sion as though she had then voluntarily made conveyance 
to the administrator. Her previous jiossession was of no 
avail any longer as a holding to help make out a continu- 
ous adverse possession. Her entire right was determined 
by the dccree, and her possession thereafter, even when 
joined to that of her successors in the same riglit, appears 
to have been too short to give rise toa title under the 
mortgage founded on adverse possession.” 

By bringing suit, the plaintiffs recognized the title of the 
defendant, and sought to have it transferred to themselves, 
and, as adverse possession is placed upen the claim of own- 
ership for at least ten years, a recognition of title in another 
during that period by the party in possession, and a decree 
against him, will break the continuity. See Dunn vo. DMil- 
ler, 75 Mo., 260. Perkins v. Blood, 36 Vt., 273. 
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3. In 1868, the defendant brought an action of eject- 
ment against Gorman and wife, and recovered judgment, 
some time prior to 1872, and the possession of the premises 
in that year; and the plaintiffs have not been in possession 
from that time until the present. 

4. The defendant contends that the land in question, 
being within the limits of the city of Omaha, it was not 
subject to pre-emption under the laws of the United States. 
It appears that, in the year 1857, the territorial legislature 
passed an act giving the city of Omaha a special charter, 
and including within the boundaries of that city several 
sections of Jand, including that in controversy. The limit- 
ation of the United States statutes, however, evidently 
refers to lands held as a town site under the laws of the 
United States, and not to acts passed by the territorial legis- 
lature. If territorial legislature had jurisdiction in a case 
of that kind, it would be possible to extend the charter of 
a city over the public domain of the territory, and thus vir- 
tually nullify the acts of congress and prevent the settle- 
ment of the territory. It is evident, however, that the 
legislature had no jurisdiction, and that the land in question, 
so far as it appears, was subject to pre-emption. 

5. It is claimed on behalf of the defendant, that the 
statute of limitations would not begin to run until a patent 
had’ been issued by the United States. As between the 
person entering the land and the government, the legal 
title remains in the United States until the patent is issued. 
In a number of cases, however, this court has held that, 
where a party settling upon land has done everything 
required of him to make his final proof and complete his 
title, that he thereby becomes the owner of the land. Bel- 
linger v. White, 5 Neb., 399. Foster v. Pierce Co., 15 
Neb., 51. Donovan v. Kloke, 6 Neb., 126. Aatell »v. 
Warden, 7 Neb., 185. Lynam v. Anderson, 9 Id., 379. 
This rule is recognized by the supreme court of the United 
States in Carroll v. Safford, 3 How., 460, cited by Mason, 
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C. J., in Morton v. Green, 2 Neb., 476: “When land was 
purchased and paid for, it was no longer the property of 
the United States, but of the purchaser. He held for it a 
final certificate, which could no more be canceled by the 
United States than a patent. An officer of the land-office 
is not competent to cancel or annul a certificate of entry or 
a patent. That is a judicial act, and requires the judgment 
of a court. Until a patent is issued, the purchaser has not 
the legal title; but having made his entry of the land, and 
paid for it, the government can no more dispose of the land 
to another person than if the patent had been issued. The 
final certificate obtained on the payment of the money is 
as binding on the government as the patent. No person 
can be deprived of life, liberty, or property, without due 
process of law.” This no doubt is the correct view. The 
government holds the land until the patent issues, merely 
as trustee for the purchaser, but the purchaser is the real 
owner. 

Section 411 of the code of civil procedure provides that, 
“The usual duplicate receipt of the receiver of any land- 
office, or, if that be lost or destroyed, or beyond the reach 
of the party, the certificate of such receiver, that the books 
of his office show the sale of a tract of land to a certain 
individual, is proof of title equivalent to a patent against 
all but the holder of an actual patent.” 

A land officer’s certificate, therefore, under our statute, 
is color of title, and, as between individuals, the statute of 
limitation begins to run from the time the party entering 
the land did all that was required of him to perfect his 
purchase; but, as the plaintiffs were not in possession for 
ten years after the decree was rendered against them, their 
rights in the premises are barred. The judgment of the 
district court is clearly right, and is affirmed. 


JUDGMENT AFFIRMED. 
THE other judges concur. 
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Georck I’. KreceEn ET AaL., v. Herman H. Bartiine 
ET AL, 


Contempt. The power to punish for violation of its orders or 
judgments is inherent in every court having common law juris- 
diction, without any expressed statutory authority. 


PROCEEDINGS in contempt. 

&. Calhoun, for plaintiffs. 

Frank T. Ransom and John C. Watson, for defendants. 
Maxwe Lt, J. 


A decree was entered in this case in favor of the plaint- 
iffs, and awarding the church property to them, and en- 
joining the defendants from interfering with such pos- 
session. A. mandate was sent to the district court to carry 
the judgment into effect. Since that time the plaintiffs 
have filed an information and affidavits in this court alleg- 
ing the continued interference of the defendants with said 
property. An order to show cause was issued, to which 
the following returns are made: 

“And now come Frederick W. Rodenbrock, Henry 
Fastenau, and Albert Schmitker, three of the above named 
defendants, and in obedience to the order of this court, 
made herein on the 28th day of February, 1888, that they 
show cause why they, together with the other defendants 
herein, should not be punished for violating the order of 
injunction heretofore issued in this cause from this court, 
show to this honorable court that, since the 10th day of 
November, 1887, they, nor either of them, have any part 
with the other defendants herein, nor in any manner acted 
with them, nor countenance them, but have in all respects 
obeved the order of this court herein.” This is a full and 
sufficient return. 
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The other defendants make.the following return: “ Now 
come the defendants, Herman H. Bartling, William 
Luecke, and Louis Hobein, and for returu and answer to 
the rule of the court issued in the above entitled cause, say 
as follows: 

“1st, They admit that the district court of Otoe 
county, Nebraska, made an order herein for an execution 
to issue against these defendants: to place the plaintiffs in 
possession of the property mentioned in the petition, but 
they deny: that any mandate signed by the clerk of this 
court, under the seal thereof, or signed by any justice of 
tliis court, was ever transmitted to the district court of 
Otoe county; and that, at the time of making the order 
for the execution to issue, the court’s attention was called 
to the fact that nv mandate was on file, and to the further 
fact that no order or paper in this case signed by the clerk 
of this court, or by any justice thereof, had ever been 
transmitted to the district court of Otoe county; that the 
district court of Otoe. county, notwithstanding that the 
fact was made plain that no order had ever been trans- 
mitted to it to carry into effect the decree entered in this 
case, made the order for the execution to issue, which was 
accordingly done, and the. parties placed in possession of 
the. property as alleged:in the information. 

“2d. That when the sheriff, when the execution was 
issued, demanded the keys and other property mentioned in 
the pleadings in this case, the: minister employed by: the 
defendants surrendered the keys and other property to the 
sheriff, and the sheriff thereupon took possession of’ the 
property; that the defendant, Herman H. Buriling, at no 
time had-any of the church property, or any keys to the 
church, but the keys were in the possession of the sexton 
and the minister, and these were duly surrendered to the 
sheriff when he made the demand; that the defendant, 
Herman H. Bartling, and all of the defendants making 
this answer, positively deny that they have at any time 

jt : 
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removed any locks or broken into the church building since 
the rendition of the. decree in this case. They allege that 
they have at no time interfered with or molested the plaint- 
iffs, or any members of the congregation, in the use and 
enjoyment of the property, and allege they have at no time 
changed or removed in any manner the locks upon the 
building mentioned in the information. 

“3d. These answering defendants admit. that a Sun- 
day-school has been held in the church building since the 
rendition of the decree in this case, regularly, in the same 
manner it was held prior to the entering of said decree, 
except on one oceasion, when the plaintiffs in this action 
removed the. locks from the doors, put new Jocks thereon, 
-and debarred any and every person that had formerly 
attended Sunday-school there from entering the building ; 
that the said Sunday-school had been held in that building 
by members of the congregation for more than five years 
last past, and was a separate congregation from the church, 
and managed by independent and separate officers and 
trustees, and had no connection whatever with the church 
congregation or the church organization, and is not now, 
and was in no manner interested in the litigation in this 
case; that the said Sunday-school is held by the members 
of the congregation who purchased and paid for the build- 
ing and contributed to the support of it, and neither the 
plaintiffs in this case nor the defendants have ever inter- 
fered with or molested said persons in holding said Sun- 
day-school in said church building, and it is only since the 
rendition of the decree in this case that any objection what- 
ever has been made to the using of said church building 
for the purpose of holding the Sunday-school therein. The 
using of the building for Sunday-school purposes has in no 
manner interfered with or molested the plaintiffs in the use 
of the said building. No one was debarred from attending 
said Sunday-school and taking part therein, but were 
allowed to attend in the same manner as they had been for 
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more than five years last past; that the informants in this 
case are not desirous that any Sunday-school whatever 
shall be held in said building, but are desirous of destroy- 
ing the Sunday-school organization already existing. They 
have no Sunday-school of their own to hold therein, but 
only desire to prevent others from using the building for 
the purpose of holding a Sabbath-school. 

“Ath, These answering defendants further show, that 
the church organization mentioned in the information as 
the First German Evangelical Zion’s Congregation, of 
which these defendants were the church council and trus- 
tees, did, under and pursuant to authority of the statutes 
of Nebraska, after the rendition of the decree in this case, 
duly change the name of said last named congregation, at 
a regular annual meeting of said association, and by a 
two-thirds affirmative vote of the members present at said 
meeting, and adopted the name of the First German Evan- 
gelical Lutheran St. Paul’s Church. 

“Sth. These answering defendants further deny each 
and every averment and statement contained in the infor- 
mation as therein stated, except those averments that have 
been heretofore admitted. 

“6th. These defendants, further answering, say they are 
informed and believe that the informants in this case secretly 
removed the locks and bolts from the door of said church - 
building as stated in their information, with the purpose 
and understanding among themselves to charge the act upon 
these defendants, and in pursuance to their conspiracy they 
did remove the locks and bolts from the door and filed this 
information in this case.” : 

Tt will be seen that the return, in effect, admits that the 
parties have violated the judgment of this court. The orig- 
inal action was brought by one church organization against 
another, to determine the ownership to the property. This 
court rendered a judgment in favor of the plaintiffs and 
" against thedefendants. That judgment is now in full force, 
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and it is the duty of this court, when the proper application 
is made, to protect the plaintiffs’ rights, The right to hold 
meetings or Sunday-school against the will of the plaintiffs 
is not to be determined by expediency, but by the rules 
of law. Perhaps if some of the zeal exhibited by the 
defendants was expended in gatherings or Sunday-schools 
in buildings under their exclusive control, the result might 
be productive of greater harmony. That this court has 
power to punish for contempt in this case, there is no 
doubt. The decree was rendered here and is still in this 
court. The power to punish for contempt is incident to 
every judicial tribune, derived from its very constitution, 
without any expressed statutory aid. The doctrine in 
these broad terms is generally asserted and is believed to 
be sound; the narrower doctrine, about which there is no 
dispute, is, that the power is inherent in all courts of rec- 
ord. 2 Bishop Cr. Law (7th Ed.), § 247. Passamore 
Williamson’s Case, 26 Pa. St., 9. Mariner v. Dyer, 2 
Greenl. (Me.), 160. State v. White, T. U. P. Charlt. 
(Ga.), 128. Yates v. Lansing, 9 Johns. (N. Y.), 365. 
Yates v. State, 6 Johns. (N. Y.), 337. Ee parte Yates, 4 
Johns. (N. Y.), 317. State v. Yipton, 1 Blackf. (Ind.), 
166. Clark v. People,1 Breese (Il.), 266. U.S. v. Hud- 
son, 7 Cranch. (U. 8.), 32,34. Rex v. Cotten, W. Kel., 
183. People v. Turner, 1 Cal., 152. Hz parte Adams, 
25 Miss., 883. Morrison v. McDonald, 21 Me., 550. 
State v. Woodfin, 5 Ired. (N. C.),199. Gates v. McDaniel, 
3 Port. (Ala.), 356. Stuart v. People, 3 Scam. (Ill.), 395. 
Gorhan v. LInuckett, 6 B. Mon. (Ky.), 688. State v. 
Matthews, 87 N. H., 450. Watson v. Williams, 36 Miss., 
381. Hx parte Smith, 28 Ind., 47. In re Moore, 63 N. 
C., 397. Ex parte Robinson, 19 Wall. (U. 8.), 505. 
Church v. Muscatine, 2 Iowa, 69. People v. Wilson, 64 
Til., 195. State v. Morrill, 16 Arl., 384. He parte 
Wright, 65 Ind., 508. Bean v. Bumpus, 22 Me., 550. 
Ex parte Walker, 25 Ala., 81. Preston v. State, 25 Miss., ° 


JANUARY TERM, 1888. 853 


Kregel vy. Bartling. 


383. 3 Am. and Eng. Ency. Law, 780. The return 
in this case is clearly insufficient, and should there be 
any further violation of the judgment of the court, it 
will be its duty, if that fact is made to appear, to punish 
such disobedience by fine or iniprisonment. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur, 


INDEX. 


Abatement.: See APPEARANCE. 


Account. 

In an action for balance due upon an account the defense 
presented was that of payment. The testimony was con- 
flicting. This question of fact was decided hy the jury in 
favor of defendant, upon evidence which was held sufficient 
to sustain the verdict. The judgment, therefore, was not 
molested. Colton & Co. v. Shaffer......... se daast guess cetsevsccsse 724 


Action. See JunaMeEnrT. 

1. In case stated, Held, That no action could be maintained 
upon appeal bond, for the reason that there was no judgment 
rendered in the county court; that the attempted appeal 
was void and the appeal bond a nullity. Brounty v. Van- 

TOL8 ..ceeseoeserenserstsssecees sersesccsceseceecs seneeees a sessccecssvoceees eee 162 

2. Against defendants residing in different counties; sum- 
mons; dismissal of action; jurisdiction. Cobbey v. Wright.. 250 


Action Quia Timet. 

1, Plaintiff instituted action to quiet his title to certain real 
estate,-to which defendants claimed title through a line of 
conveyances originating in a sheriff’s deed and on exe 
cutions against plaintiff. The deel to defendants from 
their grantor, by error in description, included a part of 
plaintiff’s land not included in the sheriff’s deed. Held, 
That plaintiff was entitled to a decree quieting his title 
to that part not conveyed by the sheriff. Lavender v. 
Holmes. .....046 ess ageasigessdoseaiees Seauveswiesbivbadsscesuitesssvsbegteses tens 345 

2. Under facts stated, Held, That plaintiff could not main- 
tain an action to quiet his title against subsequent pur- 
chasers of the real estate for value, upon the ground of 
fraud and conspiracy on the part of his attorney with the 
attorneys for the cxecution plaintiffs, withcut proving that 
the defendants had knowledge of such alleged fraud prior 
to their purchase of their land and the payment therefor, 
even though they held title by deed which did not con- 
tain the usual covenants of warranty. -Id......sceseene sesuees 345 
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Adverse Possession. 


1, 


2. 


The building of a few rods of fence, the cutting of a few 
brush, or-plowing of a few furrows upon land will not 
constitute such acts of possession as to entitle a party to 
maintain forcible entry and detainer against a tenant who 
has been in possession for more than one year under a 
written lease from one who claimed adversely to the 
plaintiff. Galligher v. Connell.....cccrceeeceeee srteeeeee 3B 

In case stated, Held, That jadanient aanihat ‘plaintiffs 
interrupted the continuity of adverse possession. Curroll 
O. PAULICK. vriseoseevscrercecranseesesssseneeenneneoeaaes Wectaatcnewess Sree 834 

Duplicate receipt of receiver of United States land office 
is sufficient color of title under which party may hold ad- 
VETS POSSESSION. Td......ccessesseconsccseevecneescesssecsesseeacseee 835 

Where a party entering land has complied witb the law 
in all respects to entitle him to a patent therefor, he is the 
owner of such land, and unti] the patent issues the title is 
held by the United States merely as trustee for his use, 
and the statute of limitations will run against the party 
entering the land, or his grantee, in favor of one holding 
adversely, from the date of such entry. Id.........seaee0 coors 835 


Answer. 


1. 


2. 


In case stated, Held, That defenses set up were not incon- 
sistent. Stubendorf v. Hoffmanr......c...ccccescecsecescessoeecsoers 360 

Where it is sought to enjoin a judgment upon the ground 
that plaintiff has a defense to the action, and it would be 
inequitable and unjust to enforce the judgment, the facts 
constituting the alleged defense must be pleaded, and it is 
not sufficient to merely allege that plaintiff had such a 
defense. C.,B. & Q. BR. BR. Co. t, Manning.....cccecercseeoes 552 


Appeal. 


1. 


2. 


3. 


In case stated, Held, That no action could be maintained 
upon appeal bond, for the reason that there was no judg- 
ment rendered in the county court; that the attempted 
appeal was void and the appeal bond a eee Brownty 
Ve DANICIS... 00sec ecceecsecssensesencecsecccesecsenssersctensettecssesseses 162 

From Tudement of Fantles of the peace; - Nepless of appel- 
lant to file transcript in district court; appellee may file 
transcript, docket cause, and obtain judgment in his favor, 
and in so doing is not limited to ‘‘the same term ”’ at which 
appellant first became in default. Wilson v. Wilson......... 455 

Under sections 1008 and 1011 of the code as it existed in 
1886, appellant had thirty days from rendition of judg- 
ment in which to file transcript in district conrt, and until 
the second day of the next term of district court, after 
the thirty days. Johnson v. VanCleve ....cscsscseesseverseees o» 559 


INDEX. | 857 


4. Where a transcript is filed by either party on or before the 
thirtieth day, or ou or before the second day of the first 
term of the district court occurring after such thirtieth day 
after the rendition of the judgment, the court will thereby 
acquire jurisdiction of the case. Id...... saenesccsessccecsecseses OOD 

Appearance. 

A defendant in an action not legally served with process, 
but against whom a judgment by default has been entered, 
may appear specially and pray the court to set aside such 
judgment of default, and upon such default being opened, 
enter a plea in abatement to the jurisdiction of the court, 
without being held to have made a general appearance in 
the action. Cobbey v. Wright......... ais vbaces aeessces ssesceteeceesee 200 

Assignment. 

1. Of contract in case stated. Daugherty v. Gouff......001066 105 

2. Of chose in action; evidence of assignee. Grimes v. Can- 

NEL. ..oreeee essceoseevs eoatees seceecseresevevcscescocccsesecssccconecssonsess LOT 
Attachment. 

1. Where defendant denies the truth of the allegations in 
affidavit for attachment, and an inquiry is made thereon 
by the district court upon affidavits filed by both parties, 
and in which there is a conflict, a reviewing court will not 
reverse the decision of the district court upon the facts, 
unless the decision was clearly wrong. In such case the 
same rule must be applied as would be had there been a 
trial. Johnson & Co. v. Steele....... a iSaddandoesteaceaidcvedesesteen Oe 

2, Where a sheriff has levied certain attachments upon 
goods of a debtor, the aggregate amount of the attach- 
ments being about $3,517, and the goods were taken from 
him in an action of replevin,-and on the trial of the latter 
action a verdict was returned in his favor in the snm of 
$4,000, Held, That the value of the interest of the sheriff 
in the goods was the amount of the attachments, with in- 
terest thereon, and costs, and that the coart had authority 


to require him to remit the excess. State v. Kinkaid....... 641 
Attorneys. , 
1. Alleged fraud and conspiracy in cases stated. Lavender 
V. HOUMES ...csecccsrveeees sierseuees iecteesscsseteaes side sésesovesessscoses. O40 
2. New trial on ground of neglect of attorney; discrvbion 
of court. Bernstlien v. Brow. ....c...cccccccevesceeees Leineestoedevs 65 


3. Where an attorney enters into a contract with a client to 
prosecute an action to final judgment for a stipulated sum, 
and such attorney employs a second one to assist him in 
the case, the client will not be liable for fees for such sec- 
ond attorney, unless he in some manner requests his em- 
ployment or retention in the case. Sedgwick v, Bliss....... - 617 
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4. Incase stated, Held, That client was liable for fees of 


attorneys employed to assist in the case. Td...........0sceee 617 
5. Fees not recoverable in action of tort. Winkler v. Roe- 
OCF socixensccdecevecsvisesshs dddecs aoa ceesiesevasenietsesecdieateuceveess see 706 


6. . Arguments of counsel in criminal cases. Carr v. State... 749 
7. Discretion of county board in examination and payment 
of claim for services of attorney in defending indigent 
prisoner. County of Boune v. Armatrongu..sccceccccreee veseeveee 765 


Auditor of Public Accounts. 

It is not the duty of the auditor of state’ to register or certify 
bonds issued by virtue of such election, and a writ of man- 
damus will not issue to require him todo so. State v. Bab- 

LOCK 58 vice ibe aivices uiateoe desea eess!-be Ss aNSeNe va dvaveeseder eevee sues eeeeeeee 802 


Bill of Exceptions. 

1. Will not be dismissed upon the ground that it was uot 
presented to trial judge for his settlement and allowance 
within ten days from its return to the party seeking allow- 
ance of bill by opposite party, unless it shall appear tbat 
bill was not presented to such judge within fifteen days, 
or such additional time, not exceeding forty days from 
the adjournment of the court sine die, as might have been 
allowed by the court, and twenty days additional, making, 
in a case of full extension of the time allowed for the 
completion of the bill, sixty daysin all. Sherwin v. 0’ Con- 


2. Objections to matters of form, by which it is:-sought to 
quash the bill, must be made within a reasonable time 
after bill is filed in appellate court; and where not made 
for more than a year after filing of transcript, and after 
case is set for trial and plaintiff has prepared and printed 
briefs on the main issue, such objections will be deemed to 
be waived. Yates v. Kinney.....ccccccsccccscsscceescssesccven cesses 648 


Bonds. 

1. In case stated, Held, That no action could be maintained 
upon appeal bond, for the reason that there was no judg- 
ment rendered in the county court; that the attempted 
appeal was void and the appeal bond a nullity. Brounty 
Di DAN1CIS. c.05 coke sesissccaees Soh dvs gens oie sate sess aabacdesesevoes esereee LEZ 

2. <A coroner, sheriff, or constable having served an order of 

_replevin of personal property, under the provisions of 
chapter [1, of title 30, of the civil code, is not bound to 
receive or accept as sufficient an undertaking as provided 
for by section 1037 of said code, unless the same is exe- 

_ cuted by one or more sufficient sureties who are residents 
of the county in which the action is pending. State v. . 
Walt. srecssseccereceesecnsseeesnensssanenseeteeeeeeetcneesenseescesees secveee 166 


INDEX. 859 


3. Of city may be issued, and proceeds thereof used in the 
construction of a public bridge on a public road outside of 
city limits. State v. Babcock.........scccsceserseveceose sees Pesdeves, 179 


Building Contract. 

Building contract; conditions; waiver; parol changes in 
contract; mistakes and alterations in plans and specifica- 
tions; damages for delay. Erskine v. Johnson, ...c.e.cceecerees 261 

Cemeteries. 
In cities of the second ‘aes and villages; construction of stat- 
utes. State v. Bartling. .rccrccocssceccscessrersessceccecerectosessseee AQL 


° 


Cities of Second Class. 

1. Inacity of the second class, containing a population of 
less than five thousand, the common council consisted of 
four councilmen, elected to said office. Upon the final 
passage of an ordinance to redistrict the city and increase 
the number of wards, upon the calling of the yeas and 
nays, two answered and voted yea, and two failed to vote, 
whereupon the mayor voted yea, and declared the ordi- 
nance passed, The ee Held, To be void. State 
ON GAY seeceveetaidene hose centespadecsivecs ebiceeces ves Shes eeeeqaseeeasvecee OOD 

2. The general provisions of the cade, limiting ite time in 
which actions may be bronght, applies to cities of the sec- 
ond class having more than five thousand inhabitants, 
ete., and an action against such a city for negligence, by 
reason of which a party has sustained injury, will lie 
against it if brought within the time thus limited, not- 
withstanding a provision in the act creating such cities, 
that the action shall be brought within six months. 
Foxworthy v. City of Hastings... ......-.ccccccvecscsessscesccnccevsvcee UTD 

3. May issue bonds to aid the ‘construction of a public 
bridge on a public thoroughfare leading into such city, al- 
though bridge outside of corporate limits. State v. Bab- 
COCK w. severe Seaiedinecs detecesthoobsrsesadsbasvesesesssers Wasdeesesseccesacats 179 

4, The provisions of chapter 15 of the Session Laws of 1887, 
page 330, providing for the more efficient management and 
care of cemeteries and cemetery grounds in cities of the sec- 
ond class and villages, has no application to “ cities of the sec- 
ond class of over 5,000 inhabitants,” as created by Art. II. 
of Chap. 14 of the Compiled Statutes of 1885, but is limited 
to Art. I. of said chapter, and to Chap. 14 of the Com- 
piled Statutes of 1881. State v. Bartling .........sccseseccceeees 421 

5 Nebraska City, being a city of the second class having 
over 5,000 inhabitants, is governed by the act of March 1, 
1883, as amended by Chap. 14 of the Session Laws of 1885, 
which act confers upon the city the right to enact ordi- 
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nances for the purpose of purchasing, holding, and con- 
trolling cemeteries. Td.............. eieaeecddveessdaaeasieescasnee’ 
6. In proceedings for the annexation of territory, Held, 
That as a condition of such annexation the court was re- 
quired to find the allegations of ihe petition to be ‘true, 
and that such territory or a part thereof would receive 
material benefit from its annexation to such city, or that 
justice and equity required such annexation, and to enter 
a decree accordingly. The questions, therefore, are so far 
of a judicial character that the courts may be invested 
with jurisdiction to determine them. City of Wahoo v. 
DACHAU GOI ca. cies vevscioe ce Nensed coe dacee dea crecdensae scnaniestons sesavvere si 
Columbus. 
Bonds of city of Columbus may be issued and the proceeds 
thereof used in the construction of a public bridge across 
the Loup river. Siate v. Babeock..........000. Soves ve sivecsesee sees 


Commissions. 

Where the price of property and terms of payment are fixed 
by the seller, and a broker engages to procure a purchaser 
at this price aud upon these terms, if, upon the procure- 
ment of the broker, a purchaser is produced with whom 
the seller himself negotiates and effects a sale, the broker 
is entitled to his commission. Butler v. Kennard............ 
Nicholas v. Jones........ Saiace se binaas odeasboedesaseesechsassessays Peerirere! 

Confessions. See CrimrnaL Law. 
Constitutional Law. 

1. An act will not be declared unconstitutional and void 
unless it is clearly so, and where an amendment is so dis- 
tinctly pointed out that there is no difficulty in ascertain- 
ing to what chapter it was intended to apply, and it is 
germane to the tile of the act amended, ordinarily it will 


be sustained. State v. Babeock........ccccccccccecsceeecceeesceteees 
2. The amendment of a subdivision of a section of a desig- 
nated statute is constitutional.  Td......... cece cseeescaseeeeeeeee 


3. Under Sec. 8, Art. XT., foreign railroad company cannot 
exercise right of eminent domain, unless organized as a 
corporation under the laws of this state. Trester v. Bfo. 


PaO Re Ree COs iresevastingeasiatuieaets esagidetvebeeeteleseeveicueteets 

4. Penalty and costs under Sec. 31, Chap. 78, Comp. Stat. 

Black v. Steitasccoccccsee:  cosvcsvecscersecsssceaeess seseseraceesoscane 

5. Section 92, chapter 13, Compiled Statutes of 1887, Het, 

Constitutional. Dfartin v. State... ..cccccccesrecsercesees aeeveesned 
Contempt. 


The power to punish for violation of its orders or judgments 
is inherent in every court having common law jurisdic- 


421 


426 


179 


357 


128 


372 
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tion, without any expressed statutory authority. Kregel 
DV. Bartling.....cccccccccccececeeees Sdeeseseeses te eaccarccsccessee 


Continuance. 
Where cause is continued to a day on which the court is pro- 


hibited from transacting business, as Sunday, or a legal 
holiday, the continuance will extend to the first day 
thereafter on which it can legally transact business. State 


Contract. 


1. 


2. 


3. 


4. 


5. 


6. 


A, who had a contract for the construction of a bridge 
across the Platte river, entered into an agreement with B, 
as follows: “I assign one-half interest in the within 
bridge contract of the net proceeds from the contract after 
all expenses are paid for value of labor and expense and 
other help, etc., no unnecessary outlay to be added, cost of 
working own labor to be $2.50 per day and board. S. S. 
Gouff.’? Held, 1. That upon the completion of the ‘ton- 
tract B could maintain an action in equity for a division 
of the profits. 2. That the testimony showed that B had 
performed the contract on his part and was entitled to 
the relief prayed for. 3. That the commissions for the ne- 
gotiation of certain bonds of K. county were not included 
in the above contract, and that B was not required to ac- 
count to A for any part of the same. Daugherty v. Gouff.. 

Building contract; conditions; waiver; parol changes in 
contract; mistakes and alterations in plans and specifica- 
tions; damages for delay. Erskine v. Johnson... 

Auigninent of contract for the furnishing of curbing and 
guttering stone; guaranty of prices; alleged fraud in pro- 
curement of contract; instructions set out at length exam- 
ined and no prejudicial error found. éiley v. Melguist....... 


Petition in action on, in case stated. Coguiliard v. 


While it is the province of the courts to construe con- 
tracts, yet where the meaning of a contract is obscure and 
depends upon facts aliunde in connection with the written 
language, the question of construction may be one of fact 
for the JUry. Td.......cccec cece cneesccenceetens eee saceeereneesseeverers 

Facts stated and specific performance of contract en- 
forced. King 0. Gaantner...cccccoccccsscecerecsescsscscvsceecsesanees 


Conversion. 


1. 


The plaintiff’s cause of action was, that the defendant 
and one H. had taken possession of certain horses and 
wagon, the proper!y of one McG., on which plaintiff held 
a chattel mortgage, and sold the same; defense was a gen- 
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eral denial. The point of contention being the identity 
of certain horses and wagon sold by defendant and H. with 


the mortgaged property, the evidence on which point was 


conflicting. the plaintiff offered, and the court admitted in 

evidence, a written offer of compromise and settlement 

made by him to defendant, and several letters written by 

defendant to plaintiff in response to such offer of settle- 

ment and compromise. Held, Error, and a new trial 

awarded. Kierstead v. Brown.a...ccccccccsecsosseeeres spuveruvess 595 
Where, in an action against a sheriff for the conversion 

of corn stangling and growing in the field, by a sale thereof 

to satisfy an execution against a third party, the plaintiff 

in the action, by documentary evidence, proves a complete 

chain of title to the real estate from the government of 

the United Statcs to her, and also that she was in posses- 

sion of the Jand upon which the corn was grown, and raised 

the crop and had general charge of its management, and 

there was no evidence tending to prove that either the 

real estute or corn growing theieon belonged to the judg- 

ment debtor, there being no conflict in the testimony, it 

was Held, That an instruction given by the district court, 

to find for the plaintiff in the action, was correct. Hamil- 

CONV. TROSS.... ce cececererecencenerserceasecersseee Mbseindesastacs scseeeses 630 


Corporations—Municipal. 


1 


2. 


4. 


In awarding just compensation for property damaged for 
public use, general benefits shared by the public at large 
cannot he considered, while special benefits to the prop- 
erty damaged may be. Shaller v. City of Omaha........... 0 325 

In a city of the second class, containing a population of 
less than five thousand, the common council consisted of 
four councilmen, elected to said office. Upon the final 
passage of ap ordinance to redistrict the city and increase 
the number of wards, upon the calling of the yeas and 
‘nays, two answered and voted yea, and two failed to vote, 
whereupon the mayor voted yea, and declared the ordi- 
nance passed. The proceedings, Held, To be void. State 


Incumbents superseded by councilmen elected under or 
by virtue of such void proceedings, are entitled to be re- 
stored by due process of law; but the legal organization of 
the city, and the actsof the councilmen de facto, within the 
purview of the statute, will be recognized and upheld. Jd. 365 
Presumption that mayor of city is ;:reseut at meeting of 
council, Aartin v. Staten... cccccccccssceee ses eeteecesenseeaseeeee 372 


5. Proceedings in the matter of annexation of territory to 


cities and villages. City of Wuhoo v. Dickinson........0..000 426 
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Counties. 
1. The amendment of second subdivision of section 25, chap- 
ter 18, Comp. Stats., Held, Constitutional. State v. Bab- 


COCK ...crencccesrecnecsnsenconccessrscnsenecercstaserscserceseacssesessesscase 128 
2. Not liable for medical attendance upon non-resident 
pauper. Hamilton Co. v. DMeyers......ccesseccrecssccerereseeracsere 718 


Hamilton Co. v. Raben & Meyers 
3. Discretion of county board in examination and pay niet 

of claim for services of attorney in. defending indigent 

prisoner. County of Boone v. Armstrong...........csc00 eee TES 
4. Bonds issued by Otoe county for the purpose of refund- 

ing indebtedness of said county, Held, To have been voted 

without authority. State v. Baboock.....c..0. ceescsseesssseeesee B02 


County Judge, See Courrs—Counrty. 


Courts—County. 
1. A person appointed by the county board to act in place 
of the county judge, during the disqualification of such 
county judge from acting in any cause or matter before 
him, will continue to act until the whole cause or matter 
is disposed of, including every matter and thing connected 
therewith, which might or could be officially done or per- 
formed by the county judge, were he not disqualified to 
act in such cause or matter. Deb. Dfnfg. Co. v. Maxon...... 224 
2. Judgment in tke county court, upon which execution 
on which the levy was made was issued, having been for 
$490.43, and costs, the amount of costs not being shown in 
the record, nor the intereston the judgment computed, the 
finding of $539.20 is presumed to be correct. Towne v. 
SParks ......0ceeseees pedacaecrecsaccdsvcseadseces sendn ade tassa’s penticenseese 143 
3. Where, during the pendency of an action in the county 
court, in a term case, the plaintiff and defendant enter into 
a verbal agreement that the cause shall be continued, and 
in violation of such agreement the plaintiff, without notice 
to defendant, fraudulently procures 1 judgment to be ren- 
dered, the decision of the county court in granting a new 
trial will be sustained. Mordhorst v. Reynolds............ pees 485 


Courts—Supreme. 

1. The transcript of the trial court, duly certified by the 
clerk, will alone be recognized by this court as to all mat- 
ters which are properly of record in that court. Hoagland 
v. VanEtten .........c.c08 absibed aoa sca sivcdindes arbudaceis seeueeecasasees 462 

2. Where no objection is made to the summons, or to the : 
return of the officer thereon, such summons should be 
omitted from the transcript. So with journal entries not 
involved in the case, and the cost of such immaterial mat- 
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ter, if the proper motion is made, will be taxed to the 
party at fault. Winkler v, Roeder ......ccccsccsecsssceeesecenssees 706 

3. The decision of the district court in sustaining. a motion 
for a new trial after a cause.has been tried to a jury-and 
verdict returned, is not a subject of review until after a 
final jadgment is rendered in a cause. But where after 
verdict, and pending a ruling of the court upon a motion 
for # new trial, it is stipulated that the ruling of the court 
thereon may be reviewed by the supreme court, without 
reference to a subsequent trial, and that in case a new trial 
is refused upon review by the supreme court, the decision 
of the district court is affirmed, the cause shall be dis- 
missed; or in case a new trial is granted, and npon review 
the order should be set aside and a judgment absolute ren- 
dered in the supreme court for the amount of the verdict, 
the supreme court will be governed by the stipulation, re- 
view the case, and render such judgment as the district 
court should have rendered. Johnson v. Parrotte.............. 232 

4. In such cases, the recognized rule, that in deciding the 
motion for a new trial the ruling of the district court will 
not be molested, unless there is an abuse of discretion does 
not apply with its usual force, and the supreme court will 
examine the case, in the exercise of the jurisdiction con- 
ferred by the stipulation, without reference to such rule. 
TOMNGON V. PUrrtte....cccccccccrsecserevescsesseserecsceecs savvcsevehas 233 

Creqitor’s Bill. 

1. In an action in the nature of a creditor's bill, wherein it 
is alleged by plaintiffs that they had recovered a judg- 
ment against one of the defendants, which judgment, at 
the commencement of the actiou, amounted to something 
over $200, and that prior thereto the judgment debtor had 
fraudulently transferred all his property, consisting of real 
estate and personal property, to his wife, for the purpose 
of evading the collection of the judgment, and where in 
such action the finding of the district court was in favor of 
the defendant in the action, so far as the real estate was 
involved, but in favor of the plaintiffs, with reference to 
the personal property, the finding being general, that the 
grantee, the wife of the grantor, held personal property of 
the grantor under a transfer from lim subject to the pay- 
ment of plaintiffs’ judgment, and sufficient to pay the 
same, without specifying the nature of the properly so 
held, whether liable to execution process or not, and no 
motion for a new trial having been filed, it was Held, On 
error to the supreme court, that there was no presumption 
that the property was of such a nature as could be levied - 
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upon by execution, and therefore. the finding and decree, 
that the grantee of the property be required to pay the 
debt out of the property so held by her, could not be mo- 
lested. Stoll v. Gregy... Stade wesevevedesccessuises se 

Plaintiff’s action was in fite nature of a cradiloris 8 ‘pill, 
alleging the recovery of his judgment, that it was unsatis- 
fied, and that the real estate songht to be levicd upon was 
purchased by the judgment debtor, defendant, but that he 
procured the title to be conveyed to his brother, for the 
purpose of defrauding his creditors. Defendant answered 
admitting that the title was held by his brother, who was, 
in fact, the owner of the property, but alleging that he 
was the head of a family, and that he had occupied the 
premises as a homestead since long prior to the recovery of 
the judgment by plaintiff, and asking that, in case the 
property should be held by the court as belonging to him, 
that his homestead rights be protected, the property not 
being capable of fraudulent alienation, or subject to execu- 
tion. Upon motion of plaintiff, he was compelled to elect 
upon which defense he would stand. Heid, Error, the 
defences not being inconsistent. Stubendorf & Co. v. 
OP MA cacti cscssereccauisihiee csdaceeedd sccoeaesteadencsucestecedsadcosss 


Criminal Law. 


1. 


2. 


6. 


Duty of trial court to submit to jury such principles of 
law as are applicable, and such principles as should be ap- 
plied to witnesses who are interested in the result, or 
whose testimony should be weighed with special care and 
caution as accomplices; but not proper to discuss the 
policy of using such witnesses. Long v. Stale.....ccccceseceons 

Indictment charged murder to have been committed 
with a bludgeon; evidence that death was produced by 
blow with a bolt or club. Held, Sufficient. Id............... 

Jury must be satisfied of defendant’s guilt beyond a 
reasonable doubt, from the evidence; must not go outside 
of evidence, or take into account circumstances surround- 
ing the tragedy, not in evidence. Id... es 

It is better practice to use statutory innauuce decripav ve 
of crime, yet where words are used which convey the same 
meaning or import, it will be held sufficient. Id.......,.... 

Where accused introduces witnesses to prove his good 
character, the state may introduce witnesses in rebuttal, 
although their names are not endorsed on the information. 
In such case the question of character is collateral to the 
main issue, and being raised by the defendant the state 
may call witnesses in rebuttal. State v. Huckins............. 

The jury alone are judges of weight of evidence. There- 
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fore an instruction that, “evidence of good character is en- 
titled to great weight when the evidence against the ac- 
cused is weak or doubtful, but is entitled to very little 
weight when the proof is strong,’’? was Held, To be erro- 
NEOUS. LONG V. SALC....cccccceccccsas secncececncscesecesecees senseeees 
7. Law presumes every one innocent, and this legal pre- 
sumption is a matter of evidence, to the benefit of which 
accused isentitled., Ld... ccccccccecseceeeeneeeeeecseenaerensenseeee 
8. Instructions in case stated, examined, and Held, Erro- 
MEOUS, Td .ies.coccsssessccrncvscccusccensesccceessetecnsonccsceesssesenenes 
9. Conviction of witness proven by his own testimony and 
other evidence; defense offered record of conviction, which 
was excluded, Held, No error. Lth........cccccoe csececnes ceeeneees 
10, Impeachment of witness; true question is, what is the 
reputation of witness at the time he testifies. Jd............ 
11. Confessions of third party not made in presence of ac- 
cused, inadinissible; competent, however, to prove state- 
ments of accused made against his interests in conversa- 
tion in which he is informed that confession has been 
made hy such third party, he being the principal indicted 
with the accused, but not iu custody; in such case, whole 
conversation between witness and accused may be given 
in evidence. 
12. In action of false imprisonment, Held, Sufficient if the 
complaint, warrant, aud mittimus contain substance of the 


charge. Miller v. Woods.......... SSG cabtagetescsdeipceasesuereeoeses : 
13. Evidence in cases of perjury; instructions to jury. 
Gandy v. State...... an ddgihdaa des sctens es acoowevesoeseeneasdes ancidesesses 


14. On atrial for murder, a witness for the state stated in 
detail the circumstances surrounding the tragedy immedi- 
ately after the killing; that the deceared was lying upon 
the ground, and the accus«d sianding near by with a gun 
in his hand, and that he, very soon thereafter, walked 
away carrying the gun. He was then asked by the prose- 
cuting attorney why he not did arrest or assist in arresting 
the accused. Over the objection of the accused, the wit- 
ness stated that the reason why he did not attempt the 
arrest was, that he did not think it safe to follow him. 
Held, Error. Carr v. State......... Se TrTTSEPTerrerererrsrereerrerey 

15. Threats made by the defendant prior to the murder, to 
kill or injure some other person than the deceased, are not 
admissible as evider.ce against him, Ld. ....... sees eeseee een eee 

16. Evidence; rule as to “reasonable doubt.” Jd..........006 

17. Trial; arguments of counsel; impartial trials guaran- 
teed; malice defined. Jd 
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Damages. 
1. For loss of stock killed on railroad. JU. P. Ry. Co. v. 
BUI: 5, Heescecsoaccderstseuseiatent vbgaed paceRdosegetaeadayececeseatesese 404 
2. For delay in the completion of a building according to 
contract. Erskine v. JOWNSON.......cccscscccceenecsscncesoscosvernees 261 


3. In awarding just compensation for property damaged for 
public use, general benetits shared by the public at large 
cannot be considered, while special benefits to the prop- 
erty damaged may be. Shaller v. City of Omaha....ccueee 325 

4. As vindictive damageg cannot be recovered in this state, 
attorney fees are not recoverable in actions of tort, except 
where specially provided for by statute. Winkler v. Roeder 706 


Deceit. 

1. Inorder to maintain an action for deceit, it is not only nec- 
essary to establish the telling of an untruth, knowing it to 
be such, but it is equally neeessary that it be shown that 
the plaintiff had a right to rely, and did rely, upon. the 
representations made, and that he altered his condition in 
consequence thereof,and suffered damages thereby. Runge 
DV. Brow Nrsescervercectssesscnscnseseees secsedgeneedese sdsicedvenss secesesees BLT 

2 4A defendant when ened for damages resulting from an 
alleged misrepresentation of facts by him, cannot be heard 
to contend that he was not a person upon whose informa- 
tion the plaintiff had aright torely. Id............cceseeseeeee BIT 


Deed. See REAL ESTATE, VENDOR AND VENDEE, 


Default. 
While all parties to an action are bound to take notice of 


pleadings properly filed within the time required by law, 
yet where a party in default obtains leave of court to file 
a pleading affecting other parties, the parties so affected 
should be notified of the filing of sueh pleading, unless 
such persons or their attorneys are present when the order 


is made. Cockle Mnfg. Co. v. Clark. ...ccccccoccsscscsesvcecensees 702 
Definitions. 

Malice. Carr v. State....... sesevevessase edusedovededeowasedssecnesatensen 750 
Depositions. 


Testimony contained in deposition objected to examined 
and sustained in part, and as to the residue, Held, Not re- 
versible error. Towne v. Sparks.....cccccecssccscsececnssesccevoess 143 

Discretion of Court. See TRIAL. 

In the order in which evidence should be admitted. Village 

of Ponca v. Crawford......... seneenecnssecosssceecesossccedesecscascce 663 


Dismissal of Action. 
In case stated. Carroll v. Patrick. ssccccoscocssssssescsesaseserscese O34 
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Divorce and Alimony. 

1. The provisions of section 4, chapter 25, Compiled Statutes, 
providing for the payment of alimony, afford a just and 
reasonable remedy, and, except in extraordinary cases, 
none other will be resorted to for the enforcement of judg- : 
ments or orders in cases of alimony or maintenance. Se- 
gear V. Segear. ....asoe eve etileaodassaitecdevceevacnaee Scolsleslsdaseeitueseeeee 306 

2. In an action for divorce by the wife, on grounds of ex- 
treme cruelty and gross neglect of support, the judgment 
of the district court will be affirmed where there is suffi- 


cient evidence to support it. Id........ steaeceeesereasereastecsees BOG 
Easement. 

In public roads. Langdon v. Stute........ccessseee eaaseen seus Sodesne 509 
Ejectment. 


1. In an action in ejectment it was stipulated between the 
parties that certified copies of the record of deeds should 
be used in evidence without proof of the loss of the orig- 
inals, and that such copies contained all that the originals 
contained. Plaintiff offered in evidence a certified copy of 
@ deed executed by the Lincoln Land Associatiou, a cor- 
poration, which was objected to for the reason that the 
copy did not show that the original deed was under the 
seal of the corporation, that is, that no impression. of the 
seal was thereon. ‘The objection was overruled and the 
copy admitted. Held, Correct, it being recited in the deed 
that the seal of the corporation was thereto affixed. Colvin 
0, RB. Vi Land Ass 2.ccsecccccsscsnceeseceecsseens paranidisceses dedivcs 75 


2, Inejectment by vendee against vendor, the only defenses 
presented by the answer were a general denial of the alle- 
gations of the petition, and a plea of statnte of limitations. 

On the trial defendant sought to prove that he had not been 
paid the consideration for which he sold the land. The 
testimony. was excluded. Held, Correct, as no equities 
were presented by the answer. Ld.......sccecssesseseeneeeeeenenee 76 

3. In order that a plaintiff may recover, description of land 
in dispate must be such as would enable a competent sur- 
veyor to locate it by referring to deeds, writiags, or known 
objects by which the exact land can be identified. In case 
stated, Held, That as the property was incapable of identi- 
fication, plaintiff could not recover. Lane v. Abbott......... 489 

4. On facts stated, Held, First, That judgment of dismissal 
was a complete. bar to the prosecution of another action ; 
Second, That judgment against plaintiff interrupted the 
continuity of adverse possession. Carroll v. Patrick......... 834 
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Elections. 

1. Original information in quo warranto examined and 
Held, Sufficient to sustain report of referee. State v. 
Graham........00 Senecessodececsascnseeveeases dupeedinedscnevaseese sesseee 68 

2 A party being inoligible to office by reason of not having 
been a resident of the state for the statutory time, such in- 
eligibility is not removed by reason Of continuous residence 
for the proper length of time previous to the commence- 
ment of the term State v. HMOMillen...ccccceresoevessssseseeess SBD 

3. Tie vote in election of officers; how cast ; certificates of 
election should show specifically, the manner in which 
said lot was determined, and in absence of respondent, cer- 
tificate should show that county clerk drew for him, ete. 
State v, Wilkinson... ..cceseesscevees saisSieabecves Wess caste asecieese 710 


Eminent Domain. See RAILRoaps. 

1, Condemnation of property for railroad purposes ; bnild- 

ing on right of way ; award; option of owner to remove. 
Forney v. F., BE. & M. Vi Bo Re CO. cccc cee cesecsecevscesceneenes 465 

"2, The right of eminent domain gives the legislature the 

control of private property for public uses, and for public 

uses only, and in case of a railway this right is restricted 

to ‘‘so much real estate as may be necessary for the loca- 
tion, construction, and convenient use of itsroad.’? Jd... 465 


Estoppel. See Fraup. REPLEVIN. 

In an action upon two of three promissory notes given for 
the purchase price of a :eaper and mower, it was shown 
that an action had been brought upon the other of said 
notes by the plaintiff against the defendant, and that in 
that case the defendant had answered, alleging a breach of 
warranty in the sale of the machine on the part of the 
plaintiff, damages arising therefrom, and that two other 
notes, negotiable in form (being the ones sued on in this 
this case), had been executed and delivered to the plaint- 
iff. The trial in that case resulted in a judgment in favor 
of the defendant for a sum equal to the purchase price of 
the machine. It was Held, First, That such an adjudica- 
tion was not a bar to the plaintiff’s right to recover on the 
two notes sued on in this action. Second, That in an action 
upon the remaining two notes, the judgment in the former 
action estops the defendant from setting up iu defense any 
breach of the contract upon the plaintiff’s part. Knorr v. 
Peerless Reaper C0. r.crssreeseseccccssccrsesscescevevesesccssesseevesees O36 

Evidence. 


1. Admission in evidence of copies of record of deeds in case 
stated. Colvin v. B. V. Land Associatiop...crccccyssesreverseeee 15 
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2. Where assignee is called to prove assignment, he may be 
cross-examined as to its character, and as to whether the 
avails of the suit are to be paid to assignor. Grimes v. 
Cammell...cccscorocsvcecncccesvecssenssececnccsscsenanerece tances sean weuies 1! 

3. In an action against a company or partnership composed 
of persons whose names are given in the petition, the cer- 
tificate of partnership, as shown by the records of the 
county, is admissible for the purpose of showing the names 
of the members of such firm or partnership. Milligan & 

Co, 0. Butcher... cccsecovescerssccvonernsescrseees assceese Waseas saaeeeeas 683 

4, Where the answer is a general denial, the testimony will 
be confined to facts which tend to prove or disprove the 
allegations of the petition, and a defendant will not be per- 
mitted to interrogate witnesses on cross-examination upon 
matters not involved in the issue but in the nature of an 
affirmative defense. Winkler v. Roeder .....cccsysrcceersseeesee TE 

5. Duplicate receipt of receiver of land office sufficient 
color of title under which party may hold adverse posses- 
sion. Carroll v. Patrick......cccecssecsnseeess Siesesluecdiaccenase . 835 

6. The rule as to proof of written instruments and records, 
Held, Not to preclude that of oral testimony of the exist- 
ence of such instruments and records, preliminary to their 
introduction or proof of loss. Village of Ponca v. Crawford. 663 

7. Order of the admission of evidence is matter of discretion 


Of trial Court. Ld........cccccccesscsscncesnesssescoscsescnssoers soos 663 
8. In actions of ejectment. Colvin v. R. V. Land Ass’n...... 76 
9. In cases of perjury. Gandy v. State........... seseaees cee . 436 
10. In action of conversion. Kierstead v. Brown......... vere 595 


11. In an action for the price of certain grain alleged to 
have been delivered by the plaintiff to the defendant, the 
weigh checks issued by the agent of the defendant in the 
usual course of business are competent evidence for the 
purpose of proving the number of bushels or pounds of 
grain delivered. Milligan & Oo. v. Butcher..cercrccrees sseeee 683 

Execution. 

1. An officer receiving a writ of execution issued by a jus- 
tice of the peace, or by a county judge, upon a judgment 
rendered in a non-term case, is not required by statute to 
endorse thereon the hour of the day when the same is re- 
ceived. Johnson v. Walker. .....crscencceessseves Wagesawenees ss serene 136 

2, The sale of property on execution, such as those above 
described, need only be advertised ‘‘at four of the most 
public places within the precinct where such property is 
Beized.”? Td. ......ceseceeecseeeeee spbescsstens deitivivesadcuutewacesctaes 736 

3, A sheriff or constable levying an execution upon a field 
of growing or standing corn, need not take manual posses- 


‘ 
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sion thereof, nor do any act in respect thereto which, were 
it not for the protection of the writ, would make hima 
trespasser. Id.......6+ Sededpdecudevenedisnv acd vasedsasevcrcestier eases ees 736 


False Imprisonment. 

In action for false imprisonment for arresting and imprison- 
ing the plaintiff for the want of bail, on a charge of assault 
and battery, the complaint, warrant, and mittimus will not 
be held void for the want of an allegation in the complaint 
of the time and place of the assault and battery, or that 
the same was unlawfully committed. In such case, Held, 
Sufficient, if the complaint, warrant, and mittimus contain 
the substance of the charge. Miller v. Wo0d8........s.s000000 200 


False Representations. See FRAuD. 
Fees. See ATTORNEY 


Forcible Entry and Detention. 
1. Sufficient to maintain action that party in possession re- 
fuses to vacate premises on lawful notice. Post v. Bohner. 27 
2. Notice signed by authorized agent or attorney of lawful 
claimant and duly served, is sufficient. Td....... dueeaets vevee 27 
3. Plea of ‘not guilty’’ requires plaintiff to prove every 


nell... sunsdgehade sbvavetens evap tingneven seiges eiliscen@soes sedeueesiees veo BOL 
4. The building of a few rods of fence, the cutting of u few 

brush, or plowing of a few furrows upon land will not 

constitute such acts of possession as to entitle a party to 

maintain forcible entry and detainer against a tenant who 

has been in possession for more than one year under a 

written lease from one who claimed adversely to tlie plaint- 


5. While a justice of the peace cannot determine questions 
of title, yet he may receive deeds, in connection with 
other evidence, in order to show the right of either party 
to the possession of the premises. Td.........cessesesccevessarees 391 


Foreign Judgment. See JUDGMENT. 


Fraud. See HuspaND AND WIFE. 
1, False representations in case stated. Towne v. Sparks.... 142 
2. Petition in action for damages growing out of alleged 
misrepresentations as to quality of a number of shcep ex- 
amined, and Held, To constitute a cause of aetion. John- 
SON V. PATTOUMEC. ...ececccccecsesceecnscsencnscesecenee senetasenvesesseen nes 232 
3. Misrepresentation as to value of property sold will be 
sufficient to avoid deed and authorize a cancellation thereof 
at the suit of the vendor. Morgan v. Dinges...... iwepreaeoe ek 
4, If purchaser does any act or makes any declaration with 
jntention of misleading the seller and preventing him 
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from ascertaining the real situation of the property, and at 
the same time conceals from him a fact or facts which he 
knows to be material, he is guilty of a fraudulent decep- 
tion. Td........ SaOURSHE, doaUerenVaases sae HcwadSeeusucenchseeveseasaesoalie'es 
5. Questions of fraud are generally questions of fact, and 
must be raised, if at all, by suitable pleadings alleging such 
fraud. Hamilton v, Ross, ...c.ccesesccscceecsvectensossceeeseesaeees 
6. Transactions between relatives, by reason of which 
strangers who have sold goods to some of such relatives 
will be deprived of payment therefor, will be scrutinized 
very closely, and the good faith of the same must be clearly 
established. Barilett v. Cheesbrough.......cccccccoscessevees Baad 


7. A plaintiff instituted his actions against defendant upon 


a promissory note executed by such defendant. The peti- 
tion contained a second count, or cause of action, in which 
it was alleged that the promissory note was given for tbe 
purchase price of a number of sheep sold to the maker of 
the note, but that another party, who was made defend- 
ant, was jointly interested in the purchase of the sheep, 
with the maker of the note, nd should have signed the 
note, whereby he was indebted io the plaintiff, etc. Upon 
a demurrer to the petition being filed by the person who 
had not signed the note, the action was voluntarily dis- 
missed as to him, which dismissal was an abandonment of 
the second count in the petition, It was Held, That in an 
action afterwards brought by the plaintiff against such 
third party for fraudulent representations as to the finan- 
cial standing of the maker of the note, the prior suit was 
not a bar to the action. Runge v. Brown.......... cusdeesy steeee 


Garnishment. 


A garnishee cannot be charged as the debtor of the defendant 
unless it appears affirmatively that at the time of the gar- 
nishment the defendant had a cause of action against him 
for the recovery of a legal debt due or to become due by 
the efflux of time. Edney v. Willis..........2 0606 teiee skies aed 


Guaranty. 


1. A promise by a party to ‘‘see you paid for your trouble,” 
is not an absolute promise to pay, but a guaranty that pay- 
ment shall be made. Sedgwick v. Blis6.........000.c-sececeeceoes 

2. In addition ta the matter of the construction of a writ- 
ten guaranty of the payment of certain promissory notes, 
in an action thereon, the defendants pleaded as a defense 
the want of diligence on the part of the plaintiff in the 
collection of the notes described in the petition, and by 
which they were discharged from their undertaking as 

such guarantors. It was Held, That, although the verdict 
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of the jury might not be sustained by the evidence as to 
the interpretation of the contract, there was sufficient evi- 
dence upon the latter branch of the case, under the in- 
structions of the court as given, to sustain the verdict. 
Coquillard 0. Hovey. .....ccccccsssscsseccscsssecccevceessesceseseseeeeeos 


Holidays. : 
Where statute designates certain days as legal holidays, 


and prohibits courts from transacting business on snch 
days, except, etc., the restriction is confined todays named 
in the statute, and where any of such days fall on Sun- 
day, the succeeding Monday is not to be observed as such 
holiday except so far as it may affect the presentment and 
demand of commercial paper. State v. King _ 
Ostertag 0. Galbrdith...c.cccccccccsecsccseccsereccescstcsensececsescsscas 


Homestead. 


1. 


2. 


F., being a married man and the head of a family, con- 
veyed certain real estate to a purchaser by an assignment 
of a contract of purchase. The land described in the con- 
tract was occupied by F. and his family as a homestead. 
The wife of F. signed the conveyance, and with F. acknowl- 
edged the same hefore an officer anthorized to take acknowl- 
edgments of deeds. Held, First, That the instrument was 
execnted and acknowledged by both husband and wife 
within the reqnirements of section 4, chapter 36, Compiled 
Statutes 1887. Second, That the provisions of said section 
are intended as and for a protection to the husband or wife 
not executing the conveyance, and not for the benefit of 
third parties having no privity of interests with such per- 
BON, Cobbey v0. Knapp ....ccerecrsccreccecccsccsscessecscceseeseneeees 

Where a party has entered land under the homestead 
law of the United States, and made final proof, and com- 
plied with the law on his part to entitle him toa patent, 
he may make a valid dedication of a portion of said land 
for a public road, although the patent has not been issued. 
Rube 0. Sullivan,...ccccssececorsccoceeceserersecevsesessovccesssceneccars 


Husband and Wife. 
Where a wife purchased a tract of land for the sum of two 


thousand dollars, and made a payment thereon of two 
hundred dollars, which was obtained from a married son, 
who testified that he raised the money from the sale of 
hogs and wheat from his own farm, the court will not infer 
fraud in the transaction from the fact that a year previous 
the husband and father had sold to the son certain per- 
sonal property, including hogs, particularly where a ecred- 
itor living in the same county treated such sale as valid 
by not attacking it. Shortel v. Youngsccececveccsvessesevesene 
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Iniunction. 

1. Where it is sought to enjoin a judgment npon the ground 
that plaintiff has a defense to the action, and it would be 
inequitable and unjust to enforce the judgment, the facts 
constituting the alleged defense must be pleaded, and it is 
not sufficient to merely-allege that plaintiff had such a 
defense. C., B. dQ. R. R. Co. v. Manning........... cust 552 

2 Before a judgment of a district court will be enjoined on 
the ground of the want of jurisdiction iu such court to ren- 
der it, such want of jurisdiction must be made to appear 
by allegation in the pleadings, as well as by proof. John- 


Bon Ve VanCleve.....crccsceeces agave dosage thesoeosss daguiesneeuess ee seesee 560 
Injuries to Person. 
1. In case stated. Hotel Association v. Walter.........sccccceeeee 280 
2. In case stated, plaintiff held, not guilty of contributory 
negligence. Village of Ponca v. Orawford..........cccccccecsces 662 


3. In an action for damages resulting from personal injury, 
the plaintiff was permitted to testify to the amount of her 
earnings prior to the injury, for the purpose of showing the 
value of her time. This was without objection. She was 
then asked how much she made each week by her labor. 
Objection was made to the question, which was overruled. 
Held, No error. City of Lincoln v. Beckman. ......ecccsscceseee 677 

4, In an action for damages resulting trom personal injury, 
plaintiff was permitted to testify as to how much she 


earned each week by her labor. Jd...........esesseees Keen dewese 677 
Injuries to Stock, See RAILROADS. 
Instructions. 


1. Should be reduced to writing and filed with the clerk 
before being given to jury, unless writing is waived, ete.; 
and this rule prevails even if instructions be delivered 
orally under agreement of parties. Yutes v, Kinney......... 643 

2. Where instructions were delivered orally and reduced to 
writing by the stenographic reporter and inserted in the 
bill of exceptions, but not certificd by the judge, Held, 
That a motion to strike them out of a bill would be sus- 
tained. © Tdi ..s..steseesccdesucsteesaha nnatvetesscavecicecacdesseddasvenss 648 

3. Should be clear, explicit, and defiuite, couched in plain, 
simple language, and should not give undue prominence 
to one feature of the case or item of the evidence. City of 
Lincoln v. Beckman.........+. sino do sib doeaa wee SnesiGeveWetidgesseleee 673 

4. An instruction by which it is sought to cover the whole 
case, and upon which, if met hy the evidence, the jary is 
instructed to find in a certain way, should include all the 
elements necessarily involved in the case and within the 
evidence, Runge on BOW vis Giasarivevecqaveesevavaiadersevacrencie 817 
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5. Must be based upon the evidence adduced upon the trial. 
Whe aidsissrcvovsseas eencoxees beadaess sidoatelitasdsLedeseheteta basnerscosss 817 


Insurance. 

1. The gross premiums received by every insurance com- 
pany, other than mutual companies without capital stock 
within this state, during the year previous to the year of 
listing in the county where the agent conducts the busi- 
ness, Held, To be assessable and taxable as personal prop- 
erty in the hands of such agent. Phenix Ins. Co, v. City of 
OMAN. reeeecevseeesenerees dsabssasunditeueeseweeeeave ees sevveteesereeee BIZ 

2. In an action upon a policy of insurance on a span of 
mules, where it is alleged in the petition that the death 
of insured mules did not result from any act, design, pro- 
curement, or fault on the part of the plaintiff, and there is 
a distinct allegation in the answer that plaintiff “suffered 
and permitted them (said mules) to be overworked in 
plowing, and by such overwork caused their death,’’ and 
there was no reply or denial of such allegation, and cause 
was submitted to trial court on the pleadings without 
other evidence, a judgment for the plaintiff will be re- 
versed and cause remanded to district court, with leave 
to the plaintiff to reply, and for further proceedings. West- 
ern Horse & Cattle Ins, Co. v. THMM...csscccssesseerrecsecessseesees 526 


Interest. 

1. Where interest upon a promissory note is represented by 
coupons, providing that interest shall be allowed thereon 
after maturity at the rate of ten per cent per annum, no 
interest will be allowed on such coupons. Mathews v. 


Toogood.........0. Sasteaaeteteceucessetewss Sadsaeses ssp Weak agenecesesesecay 536 
2. Land owner entitled to interest on award for right of 
way. Berggrenv. F., E. & MV. BR. RB. Co..seecceeeee Sensseees 620 
Intervention. 


In replevin, where goods were taken possession of by an 
alleged purchaser, and there was a lien upon the goods 
which the parties had failed to set up during the trial, the 
mortgagee will be permitted to intervene upon such terms 
as may be just, in order that his rights and those of the 
mortgagor to the goods in controversy, or their value, may 


be determined in the action. Albright v. Brown .............. 136 
Joinder of Parties. See PARTIES. 
Judgment. 


1. The filing of a transcript of a judgment of the county 
court in the office of the clerk of the district court, during 
the peudency of a suit to foreclose a mechanic’s lien or 
mortgage, would only create an incumbrance upon the 
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equity of redemption of the defendant in the foreclosure 
proceedings, and such judgment creditor would not be a 
necessary party to such action. The judgment lien, being 
created pendente lite, would be extinguished by such fore- 
Closure. Harrington v. Latta. ........ccccccscnesnesesceseeseaeeaeees 
2. In an action founded upon an alleged foreign judgment, 
Held, That it was not necessary to allege in direct terms 
that such court was a court of general jurisdiction, but 
that the courts of this state would take judicial notice of 
the fact that the circuit courts of sister states are courts of 
general jurisdiction. Speeklemeyer v. Dailey............0.c0008 
3. Defendant not legally served with process, but against 
whom a judgment by default has been rendered, may appear 
specially and pray the court to set aside such judgment, and 
upon such default being opened, enter a plea in abate- 
ment. Cobbey v. Wright... wadaee ane dnaecSecnvacevases oe 
4. Where, during the parents) of an caetion in the county 
court, in a {erm case, the plaintiff and defendant enter 
into a verbal agreement that the cause shall be continued, 
and in violation of such agreement the plaintiff, without 
notice to defendant, fraudulently procures a judgment to 
be rendered, the decision of the county court, in granting 
a new trial, will be sustained. Jfordhorst v. Reynolds...... 
5. A judgment was recovered in a county court, a transcript 
thereof filed in the district court, on which an execution 
was issued and returned unsatisfied. No further proceedings 
were had in said cause until after the lapse of nine years, 
when a motion and affidavit were filed to revive the judg- 
ment. The parties thereupon stipulated “that the judg- 
ment herein sought to be revived was obtained, and that 
since the same was rendered five years have elapsed with 
no execution having been issued thereon, and no attempt 
made to collect said judgment, and that the judgment be- 
came dormant; that the same was dormant four and a half 
years before any steps whatever were taken to revive the 
same, and that no part of said judgment has ever been 
paid.” Held, That the plaintiff was entitled to an order 
of revivor. Creighton & Morgan v. Goruin...ccccccscceccseceeeee 
6. Before 2 judgment of a district court will be enjoined on 
the ground of the want of jurisdiction in such court to 
render it, such want of jurisdiction must be made to ap- 
pear by allegation in the pleadings, as well as by proof. 
Tohnaon 0. VanCleve....cccccosersseesececesss sneer Micah Sesien jaa esetede 
7. An order of the district court setting aside a decree and 
permitting a defendant to plead to an answer filed bya 
co-defendant, by leave of court, but of which said delend- 
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ant had no notice, is not a final order. Spencer v. Thistle, 
13 Neb., 227, distingnished. Cockle Ainfg. Co. v. Clark..... 702 


Judicial Sale. See EXEcUTION. 


Jurisdiction. See JupGMENT. RAILROADS. 

1. Ina personal action against two defendants a summons 
was served on onein the county where the action was pend- 
ing, and another summons was issued therein to the sheriff 
of another and different county, and served on the other 
defendant in such other county, of which other county he 
was an inhabitant, and before a general appearance of the 
party served as last aforesaid in the action, the plaintiff 
voluntarily dismissed the case as to the defendant served in 
the county where the said cause was pending. Held, That 
the court thereby lost jurisdiction of the other defend- 


ant. Cobbey vu. Wright. ..ccccccccccsccccscctecsececes saneeseeanceeecens 250 
2. Of district court in cases taken on appeal from justice of 
peace. Johnson v. VanCleve....... Sesdsenbswseacusevereswesessesencea 559 


Justice of Peace. 

1. Has no authority to grant a new trial except for fraud, 
partiality, or undue means, Slate v. King ......ceeceeese eee eee 540 

2. Where a defendant has entered his appearance in an 
action, and absents himself on the day of the trial, he is 
not entitled to have the judgment against him set aside 
under section 1001 of the civil code of Nebraska. Western 
Mutual Benevolent Ass'n v. PACE. ....c6cccccceccesccceeee nee caeeaeees 494 

3. While a justice of the peace cannot determine questions 
of title, yet he may receive deeds, in connection with other 
evidence, in order to show the right of either party to the 
possession of the premises. Galligher v. Connell... 391 


Landlord and Tenant. 

1. A lessee or sublessee cannot, by surrendering his posses- 
sion. to an adverse party, deprive his landlord of his right 
to the possession of the premises. Gulligher v. .Connell...... 391 

2. Lease of property in case stated, by agent; reservation of 
a portion thereof and occupancy by landlord for a portion 
of the time, and tenant for a portion of the time; action by 
landlord to recover rent for portion of time that property 
reserved was occupied by agent and not paid for; in ascer- 
taining what the contiact and agreement was at the time 
the lease was made, it is proper for jury to consider all that 
took place at the time the contract was entered into, and 
subsequent thereto, and if they find that tenant was to 
have the entire use of the premises, including the part 
alleged to be reserved, landlord would be liable for a iull 
and reasonable revtal therefor, during the time it was occu- 
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pied by him, for which no payment had been made. Swee- 

BEY V. DUN, crcccse ccsecccensceecreveees Wedeseedecetese wéesoa waeewesse 531 
2. In case stated, tenant, by payment of rent, would not be 

estopped from making any claim for the use and occupa- 

tion of the part of the premises reserved from the lease, 

unless there was some agreement or promise to pay the 

SAME, Td... .ccceccereceseeveeeares adeauensilensssh Gave bnencdwedoueeasetes 531 
4, Construction of lease in case stated. Brady v. Flint...... 185 


Lands—Public. 

A territorial legislature cannot, by including lands within 
the limits of a municipality in excess of that allowed by 
the laws of the United States, prevent the entry of such 
lands under the pre-emption law of 1841. Carroli v. Pat- 

Levy. See ExEcuTION. 
Libel and Slander. 

1. Every person having reasonable and probable cause to 
believe that a crime has been committed, has the right to 
communicate his suspicion to a magistrate having juris- 
diction of the case; but the existence of reasonable and 
probable cause for the suspicion is essential to make the 
communication privileged. Pierce v. Oard......cccccorsecceeee 828 

2. Facts stated, and Held, That communications of plaintiff 
were not privileged, and that a verdict against him for 
$325 was fully sustained by the evidence. Pierce v. Oard. 828 

Lien. 

1. The filing of a transcript of a judgment of county court 
in the office of clerk of district court, during pendency of 
suit to foreclose mechanic’s lien or mortgage, would only 
create an incumbrance upon the equity of redemption of 
the defendant in the foreclosure proceedings, and such 
judgment creditor would not be a necessary party to such 
action. The judgment lien, being created pendente lite, 
would be extinguished by such foreclosure. Harrington 
v, Latta... ..scccceee Waiaesiaecessbaveveinchaseverseeesscdees Sescoteasedsoes -/S4 

2. A verbal agreement between a debtor and creditor, by 
which the former gives a lien upon certain property to the 
latier, is valid between the parties, but void as to creditors 
and subsequent purchasers in good faith. Ostertag v. Gal- 

Dr Giles ccc cisden ives ovsncs ead vse eoasoaaee sodtoneeda cde ideases Sanaetis coasass’ 730 
Limitation of Actions. See NEGOTIABLE INSTRUMENTS. 

1. The statute of limitations will not run in favor of an 
occupant of real estate, unless the occupancy and posses- 
sion are adverse to the true owner, and with the intent and 
purpose of the occupant to assert his ownership of the 
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property. His possession must be as owner, and adverse 
to every other person. Colvin v. R. V. Land Ase’n........... 75 

2. Execution of deed or mortgage is not an acknowledg- 
ment in writing of an existing liability, debt, or claim 
within the provisions of section 22, civil code. Ashby ». 
Washburn & C0. eccsecees acéeesnee sess Scueuihncnus dlegies Ser serceeeee OVL 

3. In such action the items of the account had_ nearly all 
been furnished more than four years prior to the commence- 
ment of the suit; the plaintiff’s testimony was to the effect 
that the deht had been contracted under a special contract 
providing for the payments to be made for a part of the 
material withiu thirty days after it was furnished, the 
remainder when defendant’s dwelling-house was com- 
pleted; the demand for that which had been furnished on 
the thirty days’ credit was barred by the statute of lim- 
itations at the time of the commencement of the action. 

It was Held, That, if this testimony was correct, the district 
court erred in rendering judgment for the whole claim. 
Ad, ciccccrsesescdrveces UveneeegenveadesgensensvbssencdseedNeats tsssves ce evcssle 572 

4. In such case it was the duty of the court to apply all 
the payments made before the bar of the statute, to the 
liquidation of that part of the debt which was barred; and 
if any part of the plaintiff’s claim w.is not barred, to ren- 
der judgment thereon for the amount due. IJd............06. 572 

5. The general provisions of the code, limiting the time in 
which actions may be brought, applies to cities of the sec- 
ond class having more than five thousand inhabitants, etc., 
and an action against such a city for negligence, by reason 
of which a party has sustained injury, will lie against it if 
brought within the time thus limited, notwithstanding a 
provision in the act creating such cities, that the action shall 
be brought within six months. Foxworthy v. City of Hast- 
INOG cavieiscdcsdisdeaeascesdoncccnessiewscsesens teseedageecbesouswadacer atseze 772 

6. Where a party entering land has complied with the law 
in all respects to entitle him to a patent therefor, he is the 
owner of such land, and until the patent issues the title is 
held by the United States merely as trustee for his use, 
and the statute of limitations will run agaiust the party 
entering the land, or his grantee, in favor of one holdiug 
adversely, from the date of such entry. Carroll v. Patrick.. 835 

Liquors. 

1. Liability of liquor sellers for damages resulting from their 
traffic; liability of principal and sureties on license bonds; 
liability of sureties; action by married woman for loss of 
support for herself and children maintainable in her own 

- name or jointly with her children. Wardell v. McConnell... 152 
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2. Where the holder of a license was convicted of the viola- 

tion of the law pertaining to thesale of intoxicating liquors, 

in the police court of the city of Lincoln, and the fact of 

such conviction wag duly certified by the police judge to 

the mayor and council, it was Held: First. That the 

mayor and council were authorized and required to revoke 

the license. Second, That no notice to the licensee of such 

proposed action was necessary. Z'hird. That such revoca- 

tion could be declared by resolution, and that the passage 

of an ordinance was not necessary. Dfartin v. State......... 374 
3. In such case, where the resolution directed the marshal 

to notify the licensee that the license had been revoked 

by the mayor and council, there could be no presumption 

that the mayor was not present at such meeting, it being 

his official duty to preside at all meetings of the council. 

A csssvnis weeds y dos sehvensccedeaua nsec ices coseesgacelts sobeadevecosdeee gasveveds ate 
4. In action by wife and her minor children against saloon- 

keepers, for loss of support from intoxication of husband 

and father, caused by liquor alleged to have been fur- 

nished by saloon-keepers, there was proof of distinct sales 

by said saloon-keepers of intoxicating liquors to said hus- 

band and father during the period stated in petition, and 

also of his continuous intoxication during that period, and 

of his remaining in and near said saloons. Held, That testi- 

mony introduced by saloon-keepers, that they had refused 

to furnish him intoxicating liquor, without disproving the 

particular acts testified to by the witnesses of the plaintiff, 

did not warrant a verdict for the defendants. IfeManigal 

V. SOdlON.........seccceceetoncceceececececesseces sesseeaecasereeces sesseveee 549 
5. Proof of the sale of intoxicating liquors may be shown 

by circumstances, and such circumstances may be sufii- 

cient to overcome the positive testimony of witnesses. Id. 549 
6. Anaction may be maintained against a vendor of intox- 

icating liquors by a married women, for damages sustained 

by her by reason of her money being spent by her husband 

for intoxcatiing liquors, or squandered by him while intox- 

icated, or in the saloon of the liquor seller. Greenlee v. 

Schoenheit ........ccccccees cceccesseeeesecensvees sueceassavedsicss seve eoeee 669 
7. A married woman is fot only entitled te the services of 

her husband as a means of support, but also, as between 

herself and a vendor of intoxicating liquors, to the pro- 

ceeds of his labor for such purpose. Id...........sseceseeeseeeee 669 © 
8. A married woman brought her action against the keeper 

of saloons for damages resulting from a loss of support by 

the intoxication of her husband, and for the sum of one 

thousand dollars belonging to her individual estate. The 
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verdict of the jury was 4 finding in favor of plaintiff upon 
both issues, with an award of damages assessed at one dol- 
lar. It was Held, That the verdict could not be sustained. 


y (: Pee Gantt lose sees dstuewcds adedavesidersdoent seeesenerses a saecese oes 669 
Malice. 
Malice defined. Carr v. State........cccccccccssecescsccscreeessseserne TOO 


Malicious Prosecution. 

Where it does not appear, by a preponderance of the evi- 
dence, that defendant, before commencing criminal prose- 
cution on which action is brought, truly, fully, fairly, and 
in good faith stated to counsel all of the facts of the case 
known to him, or which with reasonable diligence he 
could ascertain or discover, and was afterwards advised by 
such counsel to institute such criminal prosecution, and 
that defendant instituted same in good fuith and without 
malice, believing plaintiff to be guilty of offense charged, 
a judgment for plaintiff will not be reversed on the ground 
that verdict is not sustained by the evidence. Manning v. 
BRR icdascacieccgsesatensusevigesstcececseness seaveroacsscorsersseeceteeeres GLI 


Mandamus. 
1. Lies against county treasurer at suit of city treasurer 
for moneys belonging to city. State v. Roderick.....,...ss04 505 
2. Is nota proceeding to correet errors, but to compel ac- 
tion, and will not be granted in any case where there is a 
plain and adequate remedy at law. State v. Kinkaid........ 641 


Married Woman. 

1. May maintain action in her own name or jointly with 
her children against liquor sellers and the sureties on their 
bonds, for loss of support for herself and children, occa- 
sioned by intoxication of her husband. Wardell v. Me- 

= Connell, .......+ Ros cenissuateas aseaas eeededsnne'ss vows coisas isssuaeweasseaves 152 

2, A married woman may carry ou business and make con- 
tracts in the same manner as if she were unmarried. 
Shortel v. Young ......0scccsceseee side vesiedaaiedNedvogedsesdede svesseee 408 

3. Right of, to maintain action against liquor seller by rea- 
son of her money being spent by her husband for liquors 
or squandered by him while intoxicated. Greenlee v. 
Schoenheit .......+ adbdesdatescan ees sesipthasagesetavsssavinitgeceacvie’ see 669 

Mills and Mill-dams. . 

In an action by the owner of s mill propelled by water, to 
enjoin the owner of another mill erected below him on 
the same stream from raising his dam to such a height as 
to back the water upon his mill wheels, the testimony 
showed that the back-water from the lowerdam when it 
was first erected did not reach within two hundred yards 

56 . 
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of the plaintiff’s mill, and that afterwards the back-water 
extended to and impeded the operation of the wheels of 
such mill, there being considerable fall between. Held, 
That while there was no testimony as to the height of the 
lower dam when first erected, or at the time of the trial, 
yet it did clearly appear that the back-water on the 
plaintiff’s mill was the direct result of raising the defend- 
ant’s dam, and that the plaintiffs were entitled to an 
abatement of the nuisance and to an injunction. Stumbo 
D. SCCLCY. .orccvsscseceeveeees desabclaaaeatonadetweagessedaietiesterweSenees eee 


Misrepresentation. Sr FRAuD. 


Mortgage—Chattels. 


In an action of replevin where goods were taken possession 
of by an alleged purchaser, and there was a lien upon the 
goods which the parties had failed to set up during. the 
trial, the mortgagee will be permitted to intervene upon 
such terms as may be just, in order that his rights and 
those of the mortgagor to the goods, in controversy or their 
value, may be determined in the action. Albright v. 


2. Incase stated, Held, That description of property was too 
indefinite to entitle mortgagee to recover. Grimes v. 
“COMNEll....sssssceessscssssessoesseees ces savbeilecvoscucacesbivesdsavssaucrs se 
3. Sale of property by mortgagor; waiver by mortgagee in 
case stated, Held, That a clear preponderance of testimony 
established such waiver, and the plaintiff was not entitled 
to recover the property by writ of replevin. Litilejohn v. 
PCAr8ON ...0...seereeeee setosg eee eu ters Beanle des duesya%tssauavesiseesess teases 
4. A mortgagee of goods which were subject to the claims of 
other creditors, sold such goods at private sale. Held, That 
as against such creditors he must account for the value of 
the goods. Second, thé question of value was one for the 
jury to determine. Lininger v. Herron....scsseccseseesees vecetes 
5. <A executed to B a chattel mortgage upon a horse, and 
other property, to secure the notes of A to the amount of 
$460.40. Afterwards, but before the maturity of the notes 
secured by the mortgage, A executed to C a chattel mort- 
gage on the same property, to secure a note for $142, ex- 
pressly stating in the mortgage that it was subject to the 
mortgage executed to B. Afterwards A and B sold the 
horse to D for its full value, and applied the proceeds of 
the sale to the partial payment of A’s debt to B. Upon 
the horse being delivered to D under his purchase, C as- 
serted his mortgage, and took possession of the property 
for the purpose of foreclosure, when B replevied it. Held, 


212 


136 
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That the sale of the horse to D by A and B, being made 
in good faith and for the full value, effectually foreclosed 
the title of A, as well as that of C, and that as against A 
and C, B was entitled to the property. Faeth v. Leary...... 267 


Nebraska City. 


Nebraska City, being a city of the second class having over 
5,000 inhabitants, is governed by the act of March 1, 1883, 
as amended by Chap. 14 of the Session Laws of 1885, 
which act confers upon the city the right to enact ordi- 
nances for the purpose of purchasing, holding, and con- 
trolling cemeteries. State v. Bartling...cscccscccscsccrecesreeee 421 


Negligence. See RAtLrRoapbs. 


1. Injuries to person; guard around area in public street of 
city; duty of lot owners to keep guard around area walls 
in public street in city. Hotel Association v. Walter......... 280 
2. A stranger in an incorporated village after night-fall, 
passing along a public street between the post-office and 
one of the principal hotels, came to a break in the side- 
walk. Instead of turning back, he endeavored to descend 
to the ground (a distance of about three feet), at the end 
of the sidewalk. In so doing in a careful manner, he fell 
upon a saw bench, which had been left upon the ground 
at the end of said sidewalk, whereby he was injured. 
Held, Not guilty of contributory negligence. Village of 
Ponca 0. Crawford er.scrcsccscecnceves otecertureccecesscecesseccerssessoes OOS 


Negotiable Instruments. 


1. Where a negotiable promissory note is transferred after 
due, its non-payment is a suspicious circumstance, and if 
the note has been paid, in whole or in part, before the 
transfer, such purchaser will take subject to such pay- 
ment. Edney v. Willis.......cccceccseeeesees Svea tec ue vscNeucedeseens 56 
2. Where a negotiable promissory note is transferred by 
endorsement after maturity, the legal title is thereby 
vested in the indorsee, and the amount due on the note 
cannot thereafter be garnished in the hands ef the maker 
as a debt due to the original holder, whether the maker 
has notice of the transfer or not. Td. ...c.cscccceccecoseeeeres a 56 
3. In case stated, Held, That note matured upon the day 
named in the body thereof and not upon the date named 
in the margin. Fisk & Co v. MeNedl....ccccccsssecsseveeenesees . 726. 
4. The action being instituted more than five years after 
the maturity of the note, and less than five years subse- 
quent to the date named in the margin, a defense of the 
statute of limitations was sustained. [d.........0.icseseeeaeees 726 
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Officers. 
A party being ineligible to office by reason of not baving been 


a resident of the state for the statutory time, such ineligi- 
bility is not removed by reason of continuous residence for 
the proper length of time previous to the commencement 
of the term. Slate v. MeMillen......ccsecceresccssecessecsceseeesens 385 


Otoe County. 
Bonds issued by Otoe county for the purpose of refunding 


indebtedness of said county, Held, ‘'o have been voted 
without authority. State v. Baboock.......cccccssessenscoeeseeees 802 


Parent and Child. 


1, 


An insolvent debtor may emancipate his minor children 
and relinquish all claim to their earnings, and a creditor 
. will have no claim to the proceeds of their Jabor. Shortel 
De LOUNGi 62 siievas'es soieis Uoawetoev eves Udlessacuwes tind aieess sieve’ Seatadeewedes 409 


2. A son engaged in the mercantile business, and being 


heavily indebted, sold his entire stock of goods to his 
father for debts alleged to be due to such father. Held, 
That it devolved on the father to prove the actual consid- 
eration paid,and the dona fides of the transaction. Bartlett 
VD. ChEESDTOUGH. ...scevcccrecscsss erase vensoecescsceaes aisle teegvvessedssaa SOE 


Parties. 


1 


2. 


3. 


. Assignment of chose in action; evidence of assignee. 

Grimes V. CANNEL eccceccccecsnccesecnscnsncecesseeeessnen see sereeense ees 187 
In case stated, Held, Vhat there was no misjoinder of par- 

ties defendant.  Coggswell 0. Griffitl.......c.ccusessseccevcreeeee 334 
Section 29 of the code is but a statutory enactment of 

the rule which has prevailed in couris of equity, that an 

action must be brought in the name of the party benefi- 

cially interested in the subject-matter. A mere assign- 

ment of a claim, therefore, where the proceeds of the suit 

are to be paid to the assignor, wil] not entitle the assignee 

to maintain the action. He must possess the beneficial 

interest. Hoagland v. Van Etten..ccceccccsscccecsesccsensecnseeens 462 


4. Where a claim has been assigned to a plaintiff, and he 


Part 
I 


thereby acquires the legal title, but not the beneficial in- 
terest, the court may, wbere it will be in furtherance of 
justice, upon payment of costs, permit him to acquire the 
beneficial interest and proceed with the action. Jd......... 462 
nership. See CONTRACT. 
nan action against a company or partnership composed of 
persons whose names are given in the petition, the certifi- 
cate of partnership, as shown by the records of the county, 
is admissible for the purpose of showing the names of the 
members of such firm or partnersbip. Jfilligan v. Butcher. 683 
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Pauper. 

A non-resident became sick in Aurora, the county seat of 
Hamilton county. He had neither money nor property 
with which to procure medical aid. A physician attended 
him during his sickness, and while the county board were 
in session in Aurora. No application was made to the 
overseers of the poor nor to the county board for aid, and 
the services of the physician were rendered without any 
solicitation or direction from any person having authority 
to create an indebtedness against the county. In an ac- 
tion against the county upon an account for the services 
rendered, it was IHcld, That there was no legal liability 


against the county. Hamilton Co. v. Meyers......c..cccscceeeee 718 
+ Hamilton Co. v. Raben & Meyers. ....ccccvcvsccsace cssceeecseeoaee 723 
Payment. 


A promise by a party to “see you paid for your trouble,” is 
not an absolute promise to pay, but a guaranty that pay- 
ment shall be made. Sedgwick v. BUSS. ........ccc0ccseesereeeees 617 

Penalty. 

County treasurer not liable for failure to register county war- 
rant prior to the expiration of ten days after it was issued. 
Means v. Webster ........006 eecvesede ste wieiedaveeead cas ssslebLedesosvays 432 

Perjury. 

1. Sufficient to charge generally, that false testimony was 
in respect to a matter material in the action in which it is 
Given. Gandy v. Mate. ...cesescrerseecrecesceeeecsscereceseeseessaans 436 

2. Perjury may be assigned on false swearing on the fact in 
issue in an action, or to any circumstance which tends to 
prove, or does prove, such fact ; hence, where A instituted 
an action of forcible entry and detainer against B for 
the possession of certain real estate, and where it was 
sought to be shown by B that he held possession under C, 
by virtue of a lease executed to C by the owner of the 
land, the testimony of C that such lease had been executed 
to him, bus that the original had.been lost, and that the 
paper presented and identified by him was a copy of such 
original lease—this, if false, would support an assign- 
ment for perjury, even though it was not necessary, in or- 
der to its validity, that the lease should be in wriling. Jd. 436 

3. Where the perjury assigned was, that the accused had , 
falsely testified that the owner of certain real estate had 
executed to him a written lease therefor, that the lease 
had been lost, but that the copy presented by him was 
@ correct copy of such written lease, it was error for the 
trial court to instruct the jury that, if they found that the 
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accused testified under oath that the paper described in 
the information was a copy of a lease executed to him, 
that said testimony was material, if relied on as a fact, 
and that if the jury believed beyond a reasonable doubt 
that said testimony was false, and corruptly given, they 
should convict the accused, for the reason that the in- 
structions would tend to Jimit the inquiry of the jury as 
to whether the copy described in the testimony was a cor- 
rect copy of the alleged original lease, instead of directing 
their inquiry to the truth or falsity of the whole testi- 
mony given by the accused upon the perjury so assigned ; 
also for the reason that the phrase occurring in the instruc- 
tion, “If relied on as a fact,” rendered*the instruction 
ambiguous, and liable to mislead the jury Id.............%. 436 
4. Prosecutor must prove the substance of the whole of 
what is set out in the information as having been sworn 
to by the accused ; and the assignment of perjury must be 
proved substantially as laid in the information. Id......... 437 
5. The falsity of the testimony or oath of the accused, 
upon which the perjury is assigned, cannot be established 
by the testimony of one witness alone. It may be proved 
by the testimony of one reliable witness, and such corrob- 
orative facts and circumstances as will give a clear pre- 
ponderance of the evidence in favor of the state, if such 
preponderance excludes all reasonable doubt of the guilt 
of the accused. Such corroborative facts or cireum- 
stances ought, at least, to equal the testimony of a single 
Witness. Td.........ssscccceccerecvccvcesceceecacsctneseceecs sev eveacence 437 
6. Itis error for the district court, in instructing the jury, 
to copy Sec. 145 of the criminal code, and inform the 
jury that the section copied indicates to them clearly what 
is necessary and material to be proven in the case then 
on trial, without further instructing the jury as to what 
facts are the material allegations of the information and 
what facts are necessary to be established before they can 
convict. Id......... scevsceees deve cediesssdeeeasaedesecsdess srresecsceeses 437 
Petition. 
Should consist of statements of facta constituting cause of 
action, but not of collateral evidence by which such facta 
are to be established ; certain letters embodied in peti- 
tion stricken out on defendant’s motion. Coquillard v. 
THOVCY. wvessvocerccsvccccsccccccccrssscsccccvevecscncccsccsccccasssssonsscsse GQ 
Pleading. 
1. Incase stated, judgment for plaintiff reversed and cause 
remanded with leave to plaintiff to reply, and for further 
proceedings. Western Horse and Cattle Ins. Co. v. Timm... 526 
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2. A plaintiff, in replying to new matter set up in an an- 
. swer may allege new matter, not inconsistent with the pe- 
tition, constituting a deferse to such allegations contained 
in the answer. Cobbey v. Knapp........ccsccesees cvesesonpersevene OED 
3. C.andS. purchased certain real estate subject to an in- 
ctumbrance thereon, which they agreed to pay. They 
afterwards tendered the money to the creditor, which he 
refused to accept, and brought their action to redeem, 
alleging and perpetuating their tender. Held, To be an 
admission of the debt, and that the sum so tendered was 
QUO? DG ae icGisiseaseteccoveathdeeanarsecsejeseescty estes dviguiedesecers ses 579 
4. Where a defendant files an answer against a co-defend- 
--ant, seeking to enforce certain rights against his property, 
such answer is in the nature of a cross-petition, and al- 
- though no summons should be issued thereon, yct the co- 
defendant is entitled to the same time to plead thereto as 
- though the defendant filing the answer was plaintiff, and 
’ the co-defendant sole defendant; and a decree taken be- 
fore the time to plead has expired is erroneous. Cockle 
Manufacturing Co. v, Clarke. .eccesecccessseeesectssceeasessseessseess 102 
5. While all parties to an action are bound to take notice 
of pleadings properly filed within the time required by 
“law, yet where a party in default obtains leave of court to 
file a pleading affecting other parties, the parties so af- 
fected should be notified of the filing of such pleading, 
unless such persons or their attorneys are present when 
the order is made. Td... cccsecseseceeeseecaseneeen eoeeneeeeneece WL2 


Privcipal and Agent. 

1. Where an agent for the sale of real estate conceals from 
his principal material facts relative to the value of the 
property to be sold, and by a subterfuge fraudulently pur- 
chases the property from his principal in the name of 
another, for less than its value, the principal may, by 
proper proceedings in equity, rescind the sale and require 
a reconveyance of the property from the agent. But this 
rule would have no application if the agent, in good faith 
‘and without any design to obtain the property for him- 
self, sold it to a purchaser, reported the sale to his princi- 
pal, giving the terms and conditions thereof, and after the 
ratification of the sale by the principal, purchased the land 

‘from the party to whom it had been sold and reccived a 
eonveyance from him, no fraud having been perpetrated 
against his principal. Bookwaller v. Lansing......2..seeee 291 

2. Where the price of property and the terms of payment 
are fixed by the seller, and the agent engages tu procure a 
purchaser at that price and upon those terms, if, upon the 
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procurement of the agent, a purchaser is produced, to 
whom a sale is made, even though the contract of sale may 
be made by the seller, the agent is entitled to his commis- 
sion, Nicholas v. Jones......ecceceesseoee sab ge sks she sBe hveos.n er gineé 


Principal and Sureties. 
Liability of principal and sureties on liqnor bond. Wear- 
dell v. VACCOnnell......cervecrenreecerccvcrscsscssscecererscncces eneeenes 


Quo Warranto. 
Evidence examined in case stated, and Held, Sufficient to 
sustain report of referee. State 0. Graham,........ccoscesceeves 


Railroads. 

1. Where the board of transportation finds that the charges 
on a line of railway are not reasonable and just, and or- 
ders a reduction of such rates 334 per cent, such board 
cannot enter into a compromise with the railway com- 
panies by which the charges within the state shall be in 
excess of the rates found to be reasonable and just, in con- 
sideration of certain reductions in rates on in and out 
freight to-aud from Chicago and other common points. 
State v. F., EB. & YL. Vi RB. Re Co... i sesccssescssencessesssceenenens 

2. Itisthe duty of the board to fix rates and oharwes with 
in the state at such sum as shall be reasonable and just, 
and make findings of the fact. Its findings are prima facie 
evidence of the truth of the same, but when issue is taken 
upon them in court, the question of what are reasonable 
and just charges must be determined like other questions 
Of FACt. Td. surereccesrcessseresereaees tev anseeecvesesseevecseseesee 

3. Injuries to stock ; napliirentas “nnder facts stated, Held, 
That a clear preponderance of evidence showed railway 
fences to be ina defective and imperfect condition, and 
that stock was killed within right of way. U. P. Ry. Co. 
D. BIUM...ccerecncsccerienescsereccescenseeeeceeerer teetvecererseroesecccess 

4. Upon the facts proved, Held, That loss was not oc- 
casioned by the act of God, and that the plaintiff was 
liable for the loss C., B. & Q. RB. B. Co. v. Manning ......+ 

5. Right of eminent domain cannot be exercised by foreign 
railroad conipany, unless organized as a corporation under 
the laws of this state. Trester v. Mo. Pac. R. R. Co......06 

6. Proceedings by snch foreign corporation in exercising the 
right of eminent domain are void ; duty of court wherein 
proceeding i is pending to dismiss same for want of juris- 
PICHON. Td escecicisccvsesssvaisetstee'ssvecuestetsebsb0sihee+ebsdiennvotss 

7, Under facts stated, Held, 1. That as the mulinad ‘6 com- 
pany had no authority under the constitution and laws of 
this state to take or acquire real estate for the purpose ‘of 
right of way, the whole proceeding was void, and that 
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neither the county judge nor the district court had any 
authority or jurisdiction to take any action in the matter, 
2. That the order of the district court removing the 
cause to the circuit court of the United States was void, 
and conferred no jurisdiction on that court. 3. ‘That the 
district court erred in not reinstating the cause and dis- 
missing it for want of jurisdiction. d........... gaa sascicaateas 242 
8. Where real estate is necessary for location, construction, 
and convenient use of a railway, and there is a building 
on sucli real estate, and the commissioners, in making the 
award of damages in condemnation proceedings, find the 
value of the real estate without the building, and an addi- 
tional sum with the building, and give the owner an op- 
tion to take the value of the real estate and the building, 
or the value of the real estate with the right to remove the 
building, the owner cannot, after receiving the compensa- 
tion in full for the land and the building, sue the company 
for the value of the building, upon the ground that it had 
misappropriated it by selling it to other parties who had 
removed it from the right of way. Forneyv. F., E. & M. 


9. The right of a railway company to condemn buildings 
situated on real estate necessary for its use is an incident 
to such right to condemn, and the owner must be paid full 
value for the land and the building.  Zd...........cecseecseseeee 465 

10. Where petition to condemn real estate for right of way, 
sets forth the necessary facts to show that railroad is a cor- 
poration duly organized under the laws of this state, and 
there is no denial of that fact, the petition will be prima 
facie sufficient to authorize the company to condemn real 
estate without proof of its incorporation. Clark v. C.,K. 
EN. BR. Re CO. csccseceeecee creas Saadeh svesosiesese easbasnaseeipeceses 613 

11. Where railroad company appeals from award of dam- 
ages allowed land owner for right of way, and afterwards 
on its own motion dismisses the appeal, land owner is en- 
titled to interest on the award. Berggrenv. F., BE. & M. 
Ve Re BOO ssiccsassicaledescevesesooussestrevedseeccessessevassécatieceses 620 

42. Where a railway company appeals from an award of 
damages for real estate condemned for right of way, and 
becomes satisfied of the correctness of the award, and, 
therefore, does not desire to prosecute such appeal, the 
proper motion is to affirm the award, as such motion, if 
sustained, will carry interest and costs. Id.............. dees’ 620 

Real Estate. See AcTION QuiaA TIMET. 

1. Sale by agent under facts, Sustained. Bookwaller v. 

LONGING»... secsecervececnees edsvecessive daaideidedsedese-sPacestepevet sesnee 291 
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2. Misrepresentation as to value of property sold will 
be sufficient to avoid deed and authorize a cancellation 
thereof at the suit of the vendor, Morgan v. Dinges........ 

3. In order that a plaintiff may recover real estate in an 
action of ejectment, his description of the land in dispute 
must be suc’) as would enable a con petcnt surveyor to lo- 
cate it by 1cferring to deeds, writings, or known objecis 
by which the exact land can be identified. In case 
stated, Held, That as the property was incapable of identi- 
fication, plaintiff could not recover. Lane v. Abbott......... 


4. Where a party through his brother purchased the “ north- 
west quarter and the south-west quarter of the north-east 
quarter of scction twenty-six, township eleven, range six,” 
ete., his brother well knowing that the grantor possessed 
but eighty aeres of land in said section, viz.: tbe west half 
of the north-east quarter, and said purchaser afterwards 
sold and conveyed the north-west quarter of said section 
toa bona fide purchaser, Held, First, that the knowledge 
of the brother through whom the purchase was effected, 
being that of agent, was knowledge to the purchaser. 
Second, in an action by the actual owner of the north half 
of the north-west quarter of said section, sueh owner was 
entitled to the actual value of said land at tbe time of the 
conveyance to the bona fide purchaser. Third, that unpaid 
purchase money due from the bona fide purchaser would 
be applied in satisfaction of the claim of the land owner. 
Coggswell v. Gi ffitle ....ccccccseccneceeeancsenseseserseaucestesenseeesonee 


5. Where title of real property is wrongfully obtained, as 
by a misdescription in the deed, and such real estate is 
conveyed, in fraud of the right of the owner, by such 
grantee, a court of equity will convert bim into a trustee 
and compel him to account for the value of such property, 
and will follow the proceeds of such sale so long as they 
can be traced. [d......s.cseseccsecenevenccnesecssenseseeenesecee senses 

6. Commission on sale of ; general rule. Butler v. Kennard 

7. Rent reserved by lease of rea] estate, and not accrued at 
the time of a conveyance of the reversion, passes with 
such conveyance to the grantee. Every conveyance of 

- real estate passcs all the interest of the grantor therein, 
unless a contiary intent cau be reasonably inferred from 
the terms used. Etseley v. Spooner .....ececesevererecsvesssceerone 


8. In the construction of au instrument conveying real es- 
tate, it is the duty of the court to carry into effect the 
true intent of the parties, so far as such intent can be col- 
lected {rom the whule instrumeut, and so far as such in- 


271 


489 


334 


357 
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tent is consistent with the rules of law. Comp. Stat., 
1887, Ch. 73, See. 53. Tdvessesssessees ehadiviaviedies b ses 470 


Referee. 

A cause was referred to a referee, for the purpose of taking 
testimony and reporting certain facts thereon to the court. 
Testimony was taken, and the referee made his report. 
Alter the report was filed, exceptions were filed thereto, 
together with a motion to set the report aside. In support 
of and opposition to these motions, affidavits were filed, 
by which it became apparent that there was a clear mis- 
understanding between the referee and counsel at the time 
the evidence was taken, and that, by reason of such mis- 
understanding, one party to the action was prevented from 
introducing his testimony. Held, That notwithstanding 
the referee acted in good faith, the report would be set 
aside. Stettnische v. LAMB. .....ccerseceereccssecseecsencevevereccseces THT 

Removal of Causes. See RAILROADS. 

Replevin. 

1. Where goods were taken possession of by an alleged 
purchaser, and there was alien upon the goods which the 
parties had failed to set up dnring the trial, the mortgagee 
will be permitted to intervene upon such terms as may be 
just, in order that his rights and those of the mortgagor to 
the goods in controversy, or their value, may be deter- 
mined in the action. Albright v. Brown .......cccccsceeveecneee 136 

2. Evidence of matterin estoppel may be given and availed 
of asa defense under a general denial and without being 
pleaded specially. Towne v. Sparks ..csccccocesecccsecssececeeves 143 

3. A coroner, sheriff, or constable having served an order 
of replevin of personal property, under the provisions of 
chapter XI. of title XXX. of the civil code, is not bound 
to receive or accept as sufficient an undertaking as pro- 
vided for by section 1037 of said code, unless the same is 
executed by one or more sufficient sureties who are resi- 
dents of the county in which the action is pending. State 
We. Watt iesccsciee feeesecceutoseaetebsecuaievsssecouwssseeysstveaesaeads’ovie 166 

4. Where chattels of the same nature and quantity belong- 
ing to different persons are mingled in one mass—as corn 
in a crib—any owner may recover his aliquot part by an 
action in replevin. Grimes v. Canncll.c..cceeceees sigeeebanestoe 187 

5. Where a chattel mortgage was given by certain owners 
of an elevator upon “ten thousand bushels of ear corn, 
contained in cribs 1 and 2, situated south of the B. & M. 

R. 22. side track, in the town of Crab Orchard, on right of 
way of said railroad company,” and the proof was that 
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there were three cribs without any designation as to num- 
bers or the particular cribs included in the mortgage, Held, 
Too indefinite to entitle the mortgagee to recover corn 
placed in one of the cribs by a depositor. Id .........ccs00e .. 187 

6. Where a sheriff had levied certain attachments upon 
goods of a debtor, the aggregate amount of the attach- 
ments being about $3,517, and the goods were taken from 
him in an action of replevin, and on the trial of the latter 
action a verdict was returned in his favor in the sum of 
$4,000, Held, That the value of the interest of the sheriff 
in the goods was the amount of the attachments, with in-. 
terest thereon, and costs, and that the conrt had authority 
to require him to remit the excess. State v. Kinkaid........ 641 

Reply. 

1. Where reply is necessary, and none made, if cause is 
tried as though there was'a proper reply on file, no advan- 
tage can be taken of its absence in the supreme court. 
Aliter, where the cause is submitted on pleadings. West- 
ern Horse and Cattle Ins. Co. v. Timm ...ecccerccserscseescerennees 530 

2. A plaintiff, in replying to new matter set up in an an- 
swer, may allege any new matter, not inconsistent with 
the petition, constituting a defense to such allegations 
contained in the answer. Cobbey v. Knapp.......... eseserece OVD 


Res Adjudicata, Se Esroprst. 
Revivor. See JUDGMENT. 
Riparian Rights. 


1. Accretions defined; party cutting trees growing upon 
land formed by accretions will be liable to the owner 


thereof in trespass. Wiggenhorn v, Kowntz .....0.ccccceseeee 691 
2. General rule as to the filum aqux; mainland; island; 
Separate SUTVEYS. [d........sscsecececenvesrecsscsersesessvessrenreee: OFL 
Roads. 


1. Under the law as it existed in 1881, the giving of notice 
was an essential prerequisite to be complied with before 
the board could acquire jurisdiction over subject-matter 
of location or opening of new road, Beatty v. Beethe.,..... 210 

2. In such case where a notice was given, but which failed 
to fix a time within which objections to such road might 
be presented, it was Held, That the board did not acqnire 
jurisdiction, in the absence of an appearance by the par- 
ties to be affecied by the location or opening of such new 
TOR, Td. sccecccererecennsceretenensececenereusercesesneses Sseeeseveeeses 210 

3. <A party having due notice of the establishment of a 
public road over his premises, and neglects to remove his 
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fences within the statutory time, is liable for penalty and 

costs ander Sec. 31, Ch. 78, Comp. Stat. Black v. Stein. ... 302 
4. Where road has been laid across certain real estate, by 

competent authority, and bas been accepted by the public 

and traveled for more than ten years, the public thereby 

acquire an easement in said road, and land owner will be 

liable if he fences up or obstructs the same. Langdon v. 

Alec aseccdeaescvecdcanssecesseeesarentacates a Mexseesscies ss vaiadaceatedye 509 
5. Ten years uninterrupted use of a public road will create 

a@ presumption of dedication, but a much shorter period 

will be sufficient, where the act of the owner from which 

the dedication is inferred is clear and unequivocal, and 

accompanied or immediately followed by public use. 

Rube v. Sullivan. ..cccccccsssscnccscsencneevscseessevcrseseseseeesseesees 779 
6. Unless there is some clear and unequivocal manifesta- 

tion of an intention to dedicate, dedication will not be 

presumed until after the lapse of ten years. Td.............. 780 
%. A party owning land, in fencing the same, left a strip 

slong the section line, a rod or more in width, apparently 

for the use of the public for a public road, and it was 

traveled as such; but there was no proof of dedication or 

an intention to dedicate any of the land within the en- 

closure. Held, That without such proof the jury would 

not be justified in finding that any of the land within the 

enclosure had been dedicated to public use, and, therefore, 

a@ road overseer who removed the fence as an obstruction to 

the highway would be liable for the trespass. Id............ 780 


Sale. See MorTGAGE—CHATTELS. 7 
1. A, being possessed of a stock of goods upon which B had 
a lien, sold the same to C for the sum of $2,470, the bal- 
ance over and above the lien of B to be paid upon the 
delivery of the stock. There was also an arrangement be- 
tween B and C, whereby C was to transfer to B certain 
real estate in satisfaction of his lien. C took possession 
of the goods without transferring the real estate to B, or 
paying the balance due to A, whereupon A. cntered and 
took possession of the store and goods. In an action of 
replevin by C against A, Held, That a verdict in favor of 
A for the value of the goods was sustained by the testi- 


mony. Albright v. Brown 11... ...cccccscccestseeceececeeeetneesceese 136 
2. Instructions set out in case stated, Held, Properly given. 
re Deg Mieless essa eaetoucvoneantueres es Wa Sinveod deadtiauevecaceeanes 136 


3. Where, in an action for the purchase price of grain, al- 
leged to have been delivered upon a contract by which 
the price was fixed and agreed upon, the answer being a 
general denial, the parties upon the trial offered evidence, 
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without objection, tending to show the market value of 
the grain at the time of its delivery, it was proper for the 
court to instruct the jury, in substance, that, if they 
found that the grain was actually delivered and no con- 
tract was made as to the price, the plaintiff might recover 
the value of the grain so delivered. Dilliyan & Co. v. 
Butcher... ....0.006 eerrreerry peneeaeeecceeeeenecesentereesessseees seneeers 


8chool District. 
The power to change the boundary of a school districto 


1. 


rests with the county superintendent, and isto be exer- 
cised by him at his discretion, only upon petition signed 
by one-third of the legal voters of such district Cowles 
V. School District.....cccccesccosecoscesscessscaees ida lesvesleadesescwees 


2. No cause of action will accrue to the district, as a cor- 


poration, against the county superintendent for the man- 
ner in which he may exercise his discretion in changing 
the boundary of such district upon a petition signed by at 
least one-third of the legal voters thereof. Id......eceseresiee 


Service by Publication. See Summons. 


Sheriff. 
1. An officer receiving a writ of execution issued by a jus- 


tice of the peace, or by a county judge, upona judgment 
rendered in a non-term case, is not required by statute to 
endorse thereon the hour of the day when the same is re- 
ceived. Johnson v. Walker ......ccccscccccesseecesscccsesvees saseee 


2. Asheriff or constable levying an execution upon a field 


of growing or standing corn, need not take manual posses- 
sion thereof, nor do any act in respect thereto, which, were 
it not for the protection of the writ, would make hima 
trespasser. Td ...ccccesceeccssscceecceveecessescnscees easeeeeeeseveess see 


Spocific Performance. 


Facts stated and specific performance of contract enforced. 


King v. G8antner......ccccccoeeesecees saeececcerecesens seecnneane dee seeee 


Statutes. 


An amendment made by the legislature toa suhdivision 
of a designated section in a statute, is constitutional. 
Slate v. Badboock........cccccceccescceceecseetencescusaenecersensasenaeees 


2. The words, “personal property taxable according to the 


laws of this state,” as the same occur in section twenty- 
five of chapter thirteen of the Compiled Statutes of 1885, 
entitled ‘' Cities of the first class,” Held, To be used in the 
sense of “taxables’’ or “subjects of taxation,’ and to em- 
brace all subjects of taxation under the laws of the state 
other than real estate, which is therein specially named. 
Pheniz Ins. Co. v. City of Omaha ......csccesceceseee Sista eleess 
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3. As to whether chapter 15 of the Session Laws of 1887 is 
_ repealed by the provisions of chapter 12, Id., subsequently 
enacted, quiere. State v. Bir tling. .......ccceceeesce-seccsseesesers ABL 
Statutes Cited and Construed. 
Rev. Srat., 1866. 


Counties, sec. 19, Ch. 13. Stale v. Lacock ...... sescceseeeesceeeee 805 
Criminal Cude, sec. 577. Wardell v. MeConnell. 160 
: —. Greenlee v. Schoenhvit. ccs vee . 674 


Revenue, Ch. 66. Merriam v. Rawen...ccccccccccocesneceeseeerseese 2h 
GEN. STAT., 1°73. 


‘Courts, sec. 35, Ch. 13.  Stute v. KUNG. .....ceccscsees sees ences aeves 545 

Criminal Code, sec. 341. Greenlee v. Schocuheit...ccccocccceeeee 674 
Laws, 1879. ’ 

Counties, p. 363. State v. Babcock .......cccccceseeecesesseeeeusceees 8c3 


Laws, 1883. 
Counties, p. 191. State v. Babcock ......cccceccccceeessesecterseseees 803 


Laws, 1885. 
Refonding bonds, p. 270. Slate v. Babcock .......0sceee sessidew 806 
‘ CoMPILED STATUTES. 


Attorneys, sec, 29, Ch. 7. County of Boone v. Armstrong...... 767 
Cities first class, sec, 25, Ch. 18. Phenix Ins. Co. v. Omaha. 320 
, Sec. 20, Ch. 13a. Martin v. State... sisi 352 
, sec. 92, Ch. 13a. Td... 76 
Cities second class, sec. 34, Ch. 14. Fuaworthy v, Hastings... T75 
——, secs. 4, 10, 76, 79, Art. I., Ch. 14. state v. Gray, 369, 370 
Cities secoud class and villages, Ch 14. Stale v. Bartling, 422-424 
177, Ch. 14, Stale v. Babevels...ceccecccesssesseseeseeereree 183 

, Sec. 99, Ch. 14. City of i aniow v. Dita iesecie: 428 
Corporations, sec. 45, Ch. 16. Slate v. Bartling.........ccceee - 425 
, sec, 81, Ch. 16. Forney v. F., E. & DV. R. Rossum 467 
, sec. 97, Ch. 16. Berggrenv. FE. & UV. R. RB, Co. 621 


Counties, sec. 14, Art. IL., Ch. 17. State v. MeMillen........00 326 
, Sec. 23, Ch. 18. County of Boone v. Armstrong... 766 

, sec. 25, Ch. 18. Slate v. Bubeock..esssesescereeeees 129, 132 

, secs, 33, 38, Ch. 18. Deans v. Webster........104..433, 435 

, Sec. 132, Ch. 18. State v. Babcock. cscseecccseeeceveneees 803 
County courts, sec. 35, Ch. 20. Neb. Mufy. Co. v. Maxon...... 226 
Divorce and alimony, sec. 4a, Ch. .25. Segear v. Segear........ 308 
Elections, sec. 64, Ch. 26. State v. Me Millen. .ccccccccceceseeeees 387 
, sec. 49, Ch. 26. State v. Wilkinson.......c0006 saxaccsases 716 

Fees, secs. 42, 43, 44, Ch. 28. State v. Allei.....:..-00eeeeees 452, 453 
Holidays, sec. 3¢, Ch. 19. Slute &. King....ccsecsecereccenseneners 546 


1 BEC. B, Ch. 42, Td. ..c.cce. cccetececescesesceenen stesessescnces LG 
Homestead, sec. 4, Ch. 36. Cobbey v. Knapp.. .scecoressestereeees 590, 
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Instructions to jury, secs. 52-56, Ch. 19. Yates v. Kinney... 652 
Interest, sec. 1, Ch. 44. Mathews v. Toogood.......... seeseeseees OSD 
Internal improvements, sec. 1, Ch. 45. State». Babcock...... 182 
, Secs. 11, 12,13. State v. Babeock......cccsseccercreenee « 803 
Liquors, Ch. 50. Martin v. State.....cccccccssccscseseeceroes sesceseee OUT 
, secs, 15, 16, Ch. 50. Greenlee v. Schoenheit.............. 674 
, secs, 15, 16,18, Ch. 50. Wardell v. McConnell.. ...... 157 
Married women, Ch. 53. Shortel v. Young. ...cc.ccoccssoeececoeees 420 
, sec. 3, Ch. 53, Greenlee v. Schoenheit ........cesseseeeeeee B74 


Paupers, secs. 4, 14, 21, Ch. 67. Hamilten County v. Meyers.. 721 
Railroads, Ch, 72, Art. VIII. Statev. F., BE. & M. Ve R. RB... 125 


Real estate, sec. 50, Ch. 73. Eiseley v. Spooner.........006 seseseee 473 
, sec. 50, Ch. 73. Lavender v. Holmes.......000.00. «. 353 
Revenue, sec. 38, Ch. 77. Phoenix Ins. Co. v. Omaha....... « 317 
, sec. 1, Ch. 77. Td... Wine sbogatsdeaseseseawivassces cavuececes 319 
———,, Ch. 77. Merriam v. Raven......ccceccceseeronrserseeeereeees 219 
» Sec. 137, Ch. 77. State v, Allen. .icsccsccressscesenee eres 454 


, sec. 169, Ch. 77. State v. Roderick... 
Roads, sec. 18, Ch. 78. Beatty v. Beethe... 


, sec, 31, Ch. 78. Black v. Stein...... s 

: , 2 Hanks v, Stein..ccicccccccsscecceceevees ~ 305 
Schools, sec. 4, subd. 1., Ch. 79. Cowles v. School Disirict..... 659 
Warrants, sec. 12, Ch. 93. Means v. Webster........0..s00cee eve 432 


CiviL Cops. 
Appeal from justice, secs. 1006-1011. Wilson v. Wilson, 458, 459 
, sec. 1007, 1002, 1011. Johnson v. Van Cleve............ 562 
Arrest and bail, secs. 164, 165, 166. State v. Wait.......... sees 169 
, secs. 158, 164. Ta. seS tee ovgeeseened este segneseesecseta ss Santee, 170 
Assignment of chose in action, sec. 31. Eaney v. Willis, 61, 62 
Bill of exceptions, sec. 311. Sherwin v. O’Connor............ 221 


Evidence, sec. 338. Long v. State........ Uieeeeeaeecassetesacasiecsces 38 
» Sec. 411. Carroll v. Patrick.......ccccccssecsescceseessees . B47 

Execution, sec. 484. Johnson v. Walker. .....cccccecssceseceoseees 743 
4» BEC. 1067. Td... sececsscsssencceccssseeseseesenecesenseeae 743, 744 

Forcible entry and detention, sec. 1022. Post v. Bohner...... 260 
» Sec. 1019, Glalligher v. Connell.csscccccoesecescceeeereerees 402 

Judgment, dormant, sec. 482. Creighton & Morgan v. Gorum 503 
» TEVIVOT, SCC. 473. Tdi... ccsesccerceneeeesreceeees 

Judgment on appeal, sec.-1011. 

Judgment, how plead, sec. 127. Speckelmeyer v. Duiley...... 103 
,8ec, 428. Brounty v. Daniels....ccccccccsssecssssssseserees 164 

Judicial sale, sec. 51. Britton v. Larson......cccccceccscsseeceeree 810 

Limitation of actions, sec. 5. Foaworthy v. Hastings........006 T7i7 


“Lis pendens, sec. 85. Harrington v. Latld.......ccccseeseeeensere 101 


Motion for new trial, sec. 316. City of Ltadatn v. Beckoiais 679 
New trial, sec, 314. Bernstein v. Brown....ccccccccccsceacceeeeeee 67 
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Parties, sec. 29. Grimes v. Cannell... eee 00d paeavewscragecesce 192 
as Hoagland v. Van Eitten.. . 463 
Replevin, sec. 1041. Brounty v. Daniels. 164 
, sees. 1037, 1040. Stale r. Wait... wa 168 
~~, sec. 189. Slate co Wil... cccecececeseceeeeeenseeees -. 169 
Service by publication, secs. 77, 78. Brilton v. Larson....... 810 
Summons, sec. 912. C, Bo & Q. R. RB. Vv. Manning ccccoreereeee 557 
BOC OIE: AMS cissévccss sce svewacdescees subasgausednessannencasces 558 
Trial before justice, sec. 1001. Western Assn. v. Pace......... 495 
CRIMINAL CODE. 
Assuult, sec. 17. Milder v. Wo0ds......0cc0...s000 . 208 
Counsel for indigent prisoner, sec. 437, Couey a Boone w: 

AT METONG ...cccceceveccccesecereeeereees seceeseseee 166 
Felony; aiding and abetting, sec. 1. Depa ‘State. Leeweaaats 45 
Informations, sec. 579. Slate v. Huckins.......0:sccescaseeeveoees 310 
Trial, sec. 478. Carr v. Stile..cccccecscccceccsscs ces sescesenereceesens 762 

Stock. 
Insurance of, in case stated; action on policy; pleading. 

Western Horse and Cattle Ins. Co. v. Timm......cscccccccceecaen 526 

Summons. 


1. Service on corporation under sec. 912, civil code; sec. 
912 and sec. 914 applicable to foreign corporations. C., B. 
& Q. BR. R&R. Co. v. Manning...... dae secaveesideeccaveddesents stuceneaee 552 
2. Where a writ is returnable on a day in which the court 
is precluded from transacting business, such writ will not 
be void, but:the return day will be the first day thereafter 
in which the court may legally transact business. Oster- 
10g VU. GALDTAIth. ....ccccccescccees cesecsecnteneneeeeeee ees cos ccenaeeee es 730 
3. In an affidavit for service by publication, if there is a 
total want of evidence upon a vital point, the court will 
acquire no jurisdiction by publication of the notice. But 
where there is not an entire omission to state a material 
fact, but it is insufficiently set forth, the proceedings are 
merely voidable. Britton v. Larson.....csceccosseccseseceesevees 806 
4. Where proof of service by publication in a forec'osure 
case has been made by affidavit which is defective, the 
court, in furtherance of justice, may, after the decree and 
sale thereunder, permit an additional affidavit to be filed, 
showing the actual facts as to such publication. d......... 806 
Taxes. 
1. Under facts stated, Held, That plaintiff was entitled to 
a lien upon the land for amount bid at said sale, and the 
several sums paid for prior and subsequent taxes, together 
with interest on said severa] sums from the date of said 
sale, and said several payments respectively, at the rate 
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3. 


4. 


5. 
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of 40 per. cent per annum up to the expiration of two 
years from the date of said sale, and at the rate of 12 per 
cent per annum thereafter. Merriam v. Rauen......cccccceee 

The gross premiums received by every insurance com- 
pany, other than mutual companies without capital stock 
within this state, during the year previous to the year of 
listing in the county where the agent conducts the busi- 
ness, Held, To be assessable and taxable as personal prop- 
erty in the hands of such agent. Lhanix Ins. Co. v. City 


United States bonds not taxable; purchase for purpose 
of evading taxation; bona fides of purchase pending assess- 
ment is question for jury. Dizon Co. v. Halstead...........- 

Where an assessor increases the assessment as returned 


218 


by the tax-payer, thy charge so made is in the nature of a . 


complaint made by competent party, and evidence in sup- 
port thereof should be received by board of equalization. 


Where an assessment has been duly made and returned, 
the property owner may rest securely upon such assess- 
ment unless a complaint is filed against him before the 
board of equalization, and evidence given in support of 
the complaint tending to show that his assessment should 
be increased. [d....eecsccecscsecccsccsenscecerecscencustseresesenseoes 


Torts. 
Attorney fees not recoverable in actions of. Winkler v. 


BOCW GP csc csccis scenes ecayveeteidecssvevedstencuaveradsveace@eusacavoeoncees 


Treasurer—County. 


1, 


2. 


The relator was elected to the office of county treasurer 
at the anuual election held November 3, 1885. At that 
date he had been a resident of the state for five months 
only, but was otherwise eligible. At the commencement 
of the term his residence in the state had been continuous 
for seven months. Held, That being ineligible to such 
election at the date thereof, under a fair construction of 
Sec. 1, Art. VII. of the constitution, and Sec. 64, Chap. 26, 
Comp. Stats., such ineligibility was not removed, for the 
purposes of that election, by reason of six months continu- 
ous residence previous to the commencement of the term. 
State v. McMillen ...ccecccccsccccecssccccecsccsssscscecseeccenscnssesees 

A county treasurer is not liable for the penalty provided 
by section 12 of chapter 93, Compiled Statutes of 1885, for 
the failure to register a county warrant presented to him 
for such registration, prior to the expiration of ten days 
after it is Issued, that time being given in which an appeal 
may be taken by a tax-payer, and within which the county 
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698 


706 


385 
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elerk is prohibited from delivering the warrant. Means v. 
Webster....cccccccresseers soskeaes ecdisecscstsiastecees suvecteetussouesecs + 4382 
3 Itis the duty of the county treasurer to make searches 
of the tax lists, books, and records in his care and custody 
as such county treasurer, and to make abstracts and copies 
therefrom, and attach his certificate and seal thereto, when 
lawfully demanded, and to demand and receive reasonable 
fees therefor. And it is also his duty to enter in the fee 
book, to be kept by him for that purpose, every item of 
fees received by him, including those received for such 
abstracts, copies, and certificates, and make quarterly re- 
port thereof to the county board. State v. Allen...........00 451 
4. Where a county treasurer has collected and holds in his 
hands moneys belonging to acity, and upon demand of 
the treasurer of such city refuses to pay the same, he may 
be compelled by mandamus to make such payment, In 
such case the city treasurer is not compelled to bring an 
action on the county treasurer’s bond to recover the 


amount due, State v. Roderick......e.ccseseseee saveeoens soveseeee BOD 
Trespass. 
1. Possessory right insufficient to maintain action. Gaster 
M. WEIN... .c.ceccecccsecene veveres eaewedes wbesvescesvest vesess sutisaees we 564 


2. Under facts stated: Held, That plaintiff was 2 hot in such 
possession of the land as to authorize him to maintain ac- 
THOM. Td... sec ceseesereeetenenes sineesansesediest. Sessas tn eeeceseeenecers 564 

3. A party owning land, in fencing the same, left a strip 
along the section line, a rod or more in width, apparently 
for the use of the public for a public road, and was traveled 
as such; but there was no proof of dedication or an inten- 
tion to dedicate any of the land within the enclosure. 
Held, That without such proof the jury would not be jus- 
tified in finding that any of the land within the enclosure 
had been dedicated to public use, and, therefore, a road 
overseer who removed the fence a3 an obstruction to the 
highway would be liable for the trespass. Rube ». 
Sullivan ......... icagvauassecassisees ddseseadustecdsvscsassaseeses asia deashss 780 

Trial. See JUDGMENT. 

1. The decision of the district court in sustaining a motion 
for a new trial after a cause has been tried to a jury and 
verdict returned, is nota subject of review until after a 
final judgment is rendered in a cause. But where after 
verdict, and pending a ruling of the court upon a motion 
for a new trial, it is stipulated that the raling of the court 
thereon may be reviewed by the supreme court, without 
reference to a subsequent trial, and that in case a new 
trial is refused upon review by-the supreme court, the de- 
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cision of the district court is affirmed, the cause shall be 
dismissed; or in case a new trial is granted, and upon re- 
view the order shall be set aside and a judgment absolute 
rendered in the supreme court for the amount of the ver- 
dict, the supreme court will be governed by the stipula- 
tion, review the case, and render such judgment as the 
district court should have rendered. Johnson v. Parroitte.. 
2. Insuch cases the recognized rule, that in deciding motion 
for new trial, the ruling of the district court will not be 
molested, unless there is an abuse of discretion, does not 
apply with its usual force, and the supreme court will ex- 
amine the case, in the exercise of the jurisdiction conferred 
by the stipulation, without reference to suchrule. Jd...... 
3. The rule, that a trial jury must be the sole judge of ques- 
tions of fact, where the testimony is contradictory, ad- 
hered to. Zd.......... Sieseceeeseaiies 4 sGeengduvesdeed tsecede ehascteotie 
4. Motion for a new trial must be made in court below in 
order to entitle a party to a review of the case by petition 
in error, where the alleged errors occurred upon the trial of 
cause. Harrington v. Latta... cccccsccsssersseserrecceeansevonegees 
5. Where the findings of fact, found specially by a trial 
court, were not excepted to and are in favor of the party 
appealing, they will be taken as correct and will not be 
questioned by the supreme ‘court, Td...ss.scsesssererssseoneee 
6. A paper entitled ‘‘ supplemental motion for a new trial,” 
properly filed within three days after verdict, Held, To be 
an amended motion for a new trial, and having been filed 
within three days was not necessary to obtain leave of 
court to file it. City of Lincoln v. Beckman........0 beesenees 
7. Where two or more parties are sued jointly, and there 
is a verdict and judgment against them, and either defend- 
ant desires to raise a question peculiar to hitself in the 
motion for a new trial, he should file aseparate motion and 
not join with the other defendants. Wiggenhorn v. Kountz.. 
8. New trial on ground of neglect of attorney ; under facts 
stated. Held, That in the absence of an affidavit of said 
F., showing the facts constituting such alleged accident or 
surprise, or a showing why such affidavit could not be 
produced, it was not an abuse of discretion on the part of 
the district court to overrule and deny such motion. Bern- 
Stein V. BrOWN......cececssccccscccsceccsscenrenscesanersceneneneooesoes 
Affidavits of merits should be made by a party to 
the action seeking relief by the proceeding in which it is 
made, and should state that .he had fully, fairly, and 
truly stated his cause of action, or ground of defense, to 
his counsel, naming him, and that thereupon he had been 
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advised by such counsel that he has a good and sufficient 

cause of action or defense on the merits. Id.......... wudesi’edeys 64 
10. A justice of the peace has no authority to grant a new 

trial exeept for frand, partiality, or undue means. State v. 

KGngi.sccccreccsssssccscccecescersseserescssescessscssecsesecsseseneseeseesee OAD 
11. During a trial, while the court had adjourned for dinner, 

the defendant took two members of the jury into a public 

liquor saloon, and treated them to intoxicating liquors, 

which was then and there drank by said jurors. Held, 

That the verdict be set aside and a new trial granted. 

Vose 0, Muller...ccscccccecccscsecesssecssenecossesses sevssenes deronsadeoes: LIZ 
12. Where, during the pendency of an action in the county 

court, in a term case, the plaintiff and defendant enter into 

a verbal agreement that the cause shall be continued, and 

in violation of such agreement the plaintiff, without 

notice to defendant, fraudulently procures a judgment to 

be rendered, the decision of the county court in granting 

@ new trial will be sustained. Mordhorst v. Reynolds........ 485 
13. A new trial will not be granted for errors occurring upon 

the trial of a cause which could not in any sense have been 

prejndicial to the losing party. Hamilton v. Ross............ 630 
14. In order to predicate error upon the sustaining by the 

court of an objection to a question propounded to the 

party’s own witness, the party must make an offer to prove 

the fact or facts sought to be elicited by the question. Jd.. 630 
15. Questions of fact are for the trial court to determine, 

and @ decision thereon will not be molested by an appel- 

late court unless manifestly wrong. Bookwalter v. Lan- 

BING. we -seveeeee aunnstautes sue ssseasesteessoseus'stseee poaeishooieaavecsteseee + 292 
16. Questions of fraud are for the jury to determine, in the 

light of the circumstances surrounding the transaction 

complained of, as shown ae the ce aes v. Mel- 

QUISL ..ccrsrncevccreccnsssssccneccesenenssesesonsesssoreesoneossaneet seeeeetes 474 
17. Tnatractions toj jury in cases 6 OF) perjury. Gandy v. State.. 436 
18. Where the county court, in a proceeding instituted un- 

der the provisions of section 602 of the civil code, upon 

sufficient evidence, sets aside a judgment rendered thereon, 

as having been obtained by fraud, and its decision is sus- 

tained by the district court upon proceedings in error, the 

findings of such courts will not be molested upon questions 

of fact. Mordhorst v. Reynolds.......csccccsccscccscseesescecsccvare 485 
19. While it is the province of the courts to construe con- 

tracts, yet where the meaning of a contract is obscure and 
- depends upon facts aliunde in connection with the written 

language, the question of construction may be one of fact 

for the jury. Coquillard v. Hovey ....0scscsorssssersssrsesseceess 622 
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20. Duty of trial court to submit to jury such principles 
of law as are applicable, and such principles as should be 
applied to witnesses who are interested in the result, or 
whose testimony should be weighed with special care and 
caution as accomplices; but not proper to discuss the 
policy of using such witnesses. Long v. State.........00.0000 

21. The constitutional right of impartial trial should be 
carefully protected, and conduct of attorneys and all others 
which prevents such trial, should not be permitted. Carr v. 


SEALE. .rcrrercovcvecsse cvcsveeseccconccscccosscnen sacccecessscsveees eesensees 
Trusts. 

Where title of real property is wrongfully obtained, as by a 
misdescription in the deed, and such real estate is con- 
veyed, in fraud of the right of the owner, by such grantee, a 
court of equity will convert him into a trustee and compel 
him to account for the value of such property, and will fol- 
low the proceeds of such sale so long as they can be traced. 
Cogg swell 0. Griffith. ..r.rccccrcccsesseeseececsecvereceereceeten soveesaes 


Usury. 

An agreement to pay interest upon interest which may there- 
after accrue cannot be enforced, although it does not ren- 
der the principal contract for the loan or forbearance of 
money usurions. Mathews v. Toogood....csesecccrssecosees eons 


Vendor and Vendee. 
1. Misrepreseutation as to value of property sold will be 
sufficient to avoid deed, and authorize cancellation thereof 
at the suit of the vendor. Morgan v. Dinges.......... sseseess 7 
2. Sale by agent of property of principal, sustained under 
facts stated. Bookwalter v. Lansing. ....ccssccrsrersccecscesccvece 


Verdict. 

1. Jurors proceeded to mark down the sum of damages, ac- 
cording to the opinion of each juror respectively, which 
several sums they added together, taking the gross sum as 

' q dividend, taking their own number as a divisor, and 
agreed upon the quotient as the amount of their verdict, 
and returned it into court as such, without any agreement 
in advance of ascertaining such quotient. Held, That this 
method was within the rule of propriety, and not obnox- 
ious to the law. Village of Ponca v. Crawford..............086 

2. Not set aside if there be sufficient evidence to sustain it. 
Colton he Co. v. SRASE.....ccccececcscnsccscceescrssensescesenstcesenees 

3. Where there is substantial support to a verdict by the 
evidence, the finding of the jury will not be disturbed. 
Biley v. Melquist........ ssaataescesceseeonnscessccsescccoteessesecas reeses 

4. Where the principal ground of error is, that the verdict 
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is much Jess than it should have been from the evidence 
before the jury; and it appears that the jury based their 
verdict upon the testimony of the witnesses whose esti- 
mates were the lowest, instead of those whose estimates 
were the highest, the verdict ordinarily will not be set 


aside. Clark v. C., Ki & N. BR. BR. CO. csssccccescccesenssccoeees 613 
5. In action by married woman against liquor seller. Green- 
lee v. Schoenheit......... Sassi se gousenbaev ese sesie Soest eng eideesecasecsecass 669 


Waiver. See MorTGaAGE—CHATTEIS. 
Evidence examined, aud Held, Sufficient proof of a waiver of 
notice of a breach of warranty. Cobbey v. Knapp..........0 579 


Warranty. See EsTopre.. 
Evidence examined, and Held, Sufficient proof of a waiver of 
notice of a breach of warrauty. Cobbey v. Knapp........ 579 


Wills. 

A will in the following words, “I give, bequeath, and devise 
unto my wife, L. J. P., all my real estate, and all the re- 
mainder and iesidue of my personal estate after paying my 
debts and funeral expenses, and to her heirs in fee simple, 

Sor the maintenance and support of my said wife and my in- 
fant child, C. P. D.,” Held, That upon the payment of the 
debts and funeral expenses of the testator, and the death 
of L. J. P. without having disposed of the estate, a trust 
resulted in favor of C. D. P.,sole heir at law of the testator, 
in the whole of the residue and remainder of the estate. 
Pratt 0. Miller, ..cccccescccsvecsseeecsveeecccenseseesseceeses essa ea esaie 496 
Witnesses. 

1. Impeachment of witnesses; trne question is, what is the 
reputation of witness at the time he testifies. Long v. 
Sbale. ...cesecsecece coseees an caushistudessWesedeatcassustasseeesucaiecscttels 34 

2. One of the methods of impeaching a witness is by show- 
ing that he has made statements out of court at variance 
with his testimony. This rule may be applied to a party 
to action as well as to a disinterested witness, and the fact 
that the matter upon which a witness testified may in- 
volve an admission which might be proved as having been 
made against his interest would not change the rule. Dfil- 
Higan & Co. 0. Butcher .ccsseceeserccscessesssecesteceseetsccsereerens 683 

Writ. 

Where a writ is returnable on a day in which the court is 
precluded from transacting business, such writ will not be 
void, but the return day will be the first day thereafter in 
which the court may legally transact business. Ostertag v. 
Galbraith... soocrcccversscersvesccocesccooveresssssersecstseveesoevoesy COQ 


